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Decided  ApHl  5,  1901. 


Complainant,  a  commercial  salesman,  travels  with  his  assistant  over  the 
defendant  transcontinental  line  in  a  private  car  stocked  with  samples 
of  men's  clothing  and  furnishings.  For  the  first  trip  the  car  was 
transported  from  point  to  point  as  complainant  required  for  fifteen 
round- trip  fares  between  St.  Paul,  Minn.,  and  Portland,  Ore.;  but  de- 
fendant's charge  for  subsequent  trips  was  fifteen  local  fares  from  point 
to  point  where  stoppages  were  made  by  complainant  for  business  pur- 
poses. Complainant  alleged  this  higher  charge  to  be  unreasonable  and 
also  wrongfully  discriminating  as  compared  with  the  lower  rate  of 
fifteen  round-trip  fares  usually  granted  to  pleasure,  theatrical  and 
other  parties  in  private  cars.  While  there  is  no  substantial  difference 
in  cost  to  the  carrier  in  transporting  complainant's  car  and  oars  used 
by  theatrical  or  other  parties,  the  dissimilarity  in  the  nature  and  value 
of  the  two  services  is  marked  and  the  benefit  accruing  to  complainant 

•  exceptional.  lie  uses  in  all  cases  the  property  of  defendant,  its' side 
tracks  and  station  yards,  for  transacting  his  business,  and  his  occupa- 
tion is  such  that  he  derives  advantages  peculiar  to  himself  which  are 
not  available  to  other  owners  of  private  cars.  Defendant  claimed  not 
to  be  a  common  carrier,  of  private  cars,  and  that  it  may  transport  some 
cars  and  refuse  to  transport  others  as  and  when  it  sees  fit.    Held — 

1.  The  regulating  statute  is  opposed  to  every  species -of  favoritism, 
and  seeks  to  secure  like  treatment  for  all  persons  in  like  relations  to 
the  carrier.  Defendant  may  lawfully  decline  to  haul  private  cars  at 
all,  or  it  may  haul  private  cars  of  one  class  and  refuse  to  haul  others 
of  a  wholly  different  class;  but  if  it  transports  private  cars  of  any 
class,  it  must  in  like  manner  and  upon  like  terms  transport  all  private 
ears  occupied  for  the  same  or  similar  purposes. 

2.  Where  the  differences  in  cost  or  character  of  service  are  sub- 
9  I.  C.  C.  Rep.— 1. 
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stantial,  either  in  the  work  performed  by  the  carrier  or  in  its  utility 
and  value  to  the  person  served,  a  fair  relation  of  rates  meets  the 
carrier's  obligation. 

3.  In  comparison  with  the  private-car  service  more  or  less  frequent- 
ly performed  by  defendant  for  pleasure  seekers  and  theatrical  com- 
panies, the  service  demanded  by  complainant  is  dissimilar  and  unusual 
to  such  a  degree  that  to  require  from  him  greater  compensation,  or  to 
refuse  his  car  altogether,  would  not  subject  him  to  unlawful  discrimina- 
tion or  disadvantage. 

4.  In  determining  whether  it  will  in  any  case  transport  complain- 
ant's car  or  others  of  that  class,  defendant  may  properly  take  into  ac- 
count the  effect  of  the  practice  upon  the  interests  and  localities  it 
serves;  but  the  right  of  complainant  to  have  his  car  hauled  does  not 
depend  upon  the  wishes  of  his  business  rivals,  nor  can  the  compensa- 
tion to  be  paid  by  him  be  justly  conditioned  upon  the  routing  of  hi& 
freight  traffic. 

5.  Rates  may  be  fair  and  reasonable  for  the  service  rendered,  and^ 
from  the  carrier's  standpoint,  justly  related  to  other  charges;  and  yet 
if  a  low  rate  is  granted  upon  conditions  with  which  only  a  few  can 
comply  {e.  g.,  a  charge  below  the  ordinary  carload  rate  for  shipments- 
of  a  hundred  or  a  thousand  carlooxis),  that  rate  is  presumably  unfair 
and  wrongfully  prejudicial  to  all  other  shippers  of  like  traffic,  because 
they  are  practically  unable  to  meet  the  terms  upon  which  it  is  offered. 
This  principle  may  properly  be  considered  with  reference  to  the  class  of 
cars  employed  by  complainant,  which  only  a  limited  number  of  deajers 
can  afford  to  use  for  reaching  their  customers  and  exhibiting  their 
wares.  In  the  competitive  struggle  to  supply  consuming  markets 
neither  contestant  should  be  favored  through  the  facilities  furnished  or 
the  rates  enforced  by  public  carriers.  This  is  at  once  the  aim  of  the 
law  and  the  requirement  of  relative  justice. 

6.  The  rates  charged  to  complainant  for  moving  his  car,  while  not 
held  to  be  reasonable,  are  not  shown  to  be  unreasonable. 

7.  It  is  the  legal  duty  of  defendant  to  publish  and  file  its  rates  and 
regulations  for  the  movement  of  private  cars,  certain  kinds  of  which 
'are  more  or  less  frequently  handled  over  its  line. 

Messrs.  Stringer  &  Seymour  for  complainant. 
Mr.  C.  W.  Bunn  for  defendant. 

Eepobt  and  Opinion  of  the  Commission. 

Knapp,  Chairman. 

A  somewhat  novel  charge  of  discrimination  is  made  in  this 
case,  as  will  appear  from  the  following  statement  of  facts : 
The  complainant  is  a  commercial   salesman   representing   a 
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number  of  wholesale  dealers  in  Chicago,  St.  Louis  and  Milwau- 
kee, for  whom  he  sells  a  general  line  of  men's  clothing,  includ- 
ing hats,  shoes,  imderwear,  hosiery  and  other  articles.  In  con- 
ducting his  business  he  has  occasion  to  visit  twice  a  year  the 
principal  towns  in  North  Dakota,  Montana,  Idaho,  Washington 
and  Oregon,  and  his  trade  in  those  States  is  quite  extensive. 
He  is  paid  by  commissions  and  defrays  his  own  expenses.  The 
lines  of  defendant  traverse  the  States  named,  and  it  is  a  common 
carrier  subject  to  the  Act  to  Kegulate  Commerce. 

In  May,  1898,  the  complainant  applied  by  letter  to  defend- 
ant's General  Passenger  Agent,  Mr.  Charles  S.  Fee,  for  the 
rates  upon  which  a  private  car  would  be  transported  for  him 
from  St.  Paul,  Minn.,  to  Portland,  Ore.,  and  return,  with 
stops  at  such  intermediate  places  as  he  might  desire.  The  reply 
received  was  to  the  effect  that  his  car  would  be  so  moved  upon 
payment  for  fifteen  round-trip  tickets  at  $90  each,  or  a  total  of 
$1,350.  To  what  extent,  if  at  all,  the  intended  use  of  the  car 
was  disclosed  at  the  time  does  not  ap'pear,  but  the  actual  use  of 
it  by  complainant,  as  hereinafter  explained,  evidently  became 
known  to  defendant's  officers  before  the  first  trip  was  completed. 
This  trip  commenced  at  St.  Paul  on  November  13,  1898,  and  oc- 
cupied between  four  and  five  months. 

Prior  to  the  last-named  date  the  complainant  had  purchased 
a  second-hand  Pullman  parlor  car  at  a  cost  of  about  $3,000. 
He  removed  the  old  chair  seats  therefrom  and  fitted  up  the  in- 
terior with  tables,  drawers  and  other  conveniences  so  as  to  make 
what  he  quite  aptly  describes  as  a  "traveling  sample  room." 
The  car  was  also  furnished  with  desks,  safe,  typewriter  and 
other  facilities  for  transacting  his  business.  The  various  sam- 
ples carried  by  him  were  placed  in  the  receptacles  thus  provided, 
and  he  began  his  journey,  accompanied  by  an  assistant,  on  the 
day  above  mentioned.  They  had  sleeping  accommodations  in 
the  car,  and  took  their  meals  at  hotels  along  the  route.  The 
weight  of  the  samples  was  about  2,000  pounds ;  their  value  about 
$1,500,  and  their  bulk  probably  sufficient  to  fill  fifteen  trunks. 
The  safe  was  stated  to  weigh  600  pounds. 

On  a  subsequent  trip  of  like  character  the  weight  of  this  car 
and  its  contents,  including  complainant  and  two  assistants,  was 
9  I.  C.  C.  Eep. 
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apparently  supposed  at  the  time  that  his  request  would  be 
granted  upon  the  same  terms  as  before.  These  terms,  however, 
were  refused,  although  he  tendered  the  amount  previously  paid, 
and  he  was  informed  that  his  car  would  not  be  moved  except 
upon  payment  of  fifteen  local  fares  from  station  to  station  as 
stoppages  were  made.  As  he  testifies,  the  reason  assigned  by 
defendant's  Third  Vice  President,  Mr.  Ilannaford,  with  whom 
complainant  had  an  interview,  was  in  substance  that  the  St. 
Paul  jobbers  had  asked  him  not  to  allow  this  car  to  be  run  over 
his  road ;  that  he  had  told  them  he  could  not  exclude  the  <;ar,  but 
that  he  would  raise  the  rate  to  a  figure  which  complainant  could 
not  afford  to  pay.  Some  further  objection  appears  to  have  been 
made  by  Mr.  Hannaf  ord,  based  on  the  weight  of  the  car,  the  na- 
ture and  value  of  the  property  carried  therein  and  other,  matters 
of  similar  import. 

Whatever  motive  may  have  influenced  the  course  taken  by  de- 
fendant, the  result  was  that  complainant  could  secure  the  de- 
sired transportation  only  upon  the  terms  above  stated.  He  was 
required  to  pay  the  equivalent  of  fifteen  local  fares  for  each 
separate  movement  of  his  car.  This  he  did  under  protest,  tak* 
ing  receipts  from  the  agents  for  the  several  payments  made. 
The  second  trip  commenced  at  St.  Paul  May  8,  1899,  and  ended 
October  2  of  that  year.  As  we  understand,  the  services  ren- 
dered at  this  time  were  substantially  the  same  in  all  respects  as 
those  connected  with  the  first  trip.  The  cost  to  complainant, 
however,  was  about  $1,100  greater,  that  sum  being  approximate- 
ly the  difference  between  tound-trip  rates  from  St.  Paul  to  Port- 
land and  return  and  the  aggregate  of  local  fares  for  the  same 
journey,  on  the  basis  of  fifteen  tickets  in  each  case. 

In  October,  1899,  a  third  application  was  made  by  complain- 
ant for  the  private-car  rates  granted  him  the  year  before,  and 
he  met  with  another  refusal.  Several  letters  passed  between  the 
parties  during  the  latter  half  of  that  month,  but  we  do  not  find 
in  this  correspondence  any  additional  fact  which  seems  to  us  ma- 
terial. The  denial  of  complainant's  request  was  unequivocal, 
and  terms  were  named  to  him,  in  the  last  letter  from  Mr.  Han- 
naf ord,  as  follows :  "You  will  pay  us  fifteen  local  fares  from 
station  to  station,  and  you  will  cease  working  against  our  com- 
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pany  on  jonr  shipments,  and  jou  will  give  me  a  written  ae- 
knowled^nent  of  your  acoeptanee  of  these  terms."  Reference 
is  here  made  to  the  virtoally  admitted  diversion  from  the  North- 
em  Pacific  to  other  lines — ^because  private-car  rates  were  re- 
fused complainant  in  the  previous  May — of  the  goods  shipped 
to  fill  the  orders  obtained  by  him  on  his  second  trip.  He 
claimed  to  have  the  routing  of  over  $600,000  worth  of  merchan- 
dise every  year,  and  the  freight  charges  upon  property  of  that 
value  must  have  amounted  to  a  considerable  sum.  Whether 
such  written  acceptance  was  actually  given  is  not  disclosed,  but 
it  inferentially  appears  that  complainant  made  a  third  trip  with 
this  car  which  commenced  at  St  Paul  about  the  12th  of  No- 
vember following.  His  fourth  trip  was  in  progress,  on  the  basis 
of  local  rates,  when  he  testified  in  this  case  at  Spokane,  Wash., 
June  25,  1900. 

The  evidence  shows  that  complainant's  car  was  hauled  at  re- 
duced rates  over  other  lines  than  those  of  the  defendant  com- 
pany. For  instance,  he  states  that  it  was  moved  for  a  year  and 
a  half,  though  how  many  times  does  not  appear,  between  Port- 
land and  Spokane,  on  the  line  of  the  Oregon  Railway  &  Naviga- 
tion Company,  upon  payment  for  fifteen  tickets  at  two  thirds 
the  regular  one-way  rate,  which  is  the  same  as  ten  Jocal  tickets 
from  station  to  station.  Later  he  was  refused  this  rate,  and  re- 
quired to  pay  fifteen  local  fares  for  each  movement  of  his  car. 
When  he  applied  for  the  former  rate  of  ten  fares,  he  was  told 
that  a  letter  had  been  received  from  Mr.  Hannaford  asking  the 
officials  of  that  company  to  charge  complainant  fifteen  local 
fares  from  station  to  station,  and  they  would  have  to  make  that 
charge  as  they  were  unwilling  to  do  anything  contrary  to  Mr. 
Hannaford's  wishes.  It  further  appears  that  he  made  three 
trips  with  this  car  on  the  Great  Northern  Railway  from  Seattle, 
Wash.,  to  Whitcom,  Wash.,  and  return,  at  a  rate  of  $81  for  the 
round  trip.  These  places  are  on  Puget  Sound,  about  120  miles 
apart,  and  fifteen  local  tickets  both  ways,  between  the  points 
where  he  stopped,  would  have  cost  an  aggregate  of  $124.80. 
His  car  was  also  hauled  on  the  Great  Northern  from  Helena, 
Mont.,  to  Great  Falls,  Mont,  and  return,  for  $106.50,  whereas 
fifteen  local  tickets  from  station  to  station  would  have  cost  $120. 
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The  Southern  Pacific  likewise  moved  this  car  from  Portland, 
Ore.,  to  Ashland,  Ore.,  and  return,  at  a  charge  of  $300  for  the 
round  trip,  as  against  $410.40  for  fifteen  local  fares  for  the 
same  service.  There  was  also  a  single  trip  in  one  direction  be- 
tween Chicago  and  Portland  over  the  Oregon  Railway  &  Navi- 
gation Company,  Oregon  Short  Line,  Union  Pacific,  and  Chica- 
go &  Northwestern ;  and  this  trip,  as  we  understand,  was  on  the 
basis  of  private-car  rates.  Some  minor  trips  at  reduced  rates 
were  perhaps  taken,  though  the  evidence  on  this  point  is  very  in- 
definite. 

In  addition  to  the  foregoing  it  seems  that  complainant  ap- 
plied for  rates  on  his  car  to  Mr.  F.  I.  Whitney,  Greneral  Passen- 
ger &  Ticket  Agent  of  the  Great  Northern  Railway  Company, 
for  a  letter  from  Mr.  Whitney  was  introduced,  dated  June  8, 
1900,  in  which  he  says :  ^^When  Mr.  Carr  called  at  my  office 
it  was  explained  to  him  that  it  was  the  rule  of  the  transcontinen- 
tal lines  to  transport  a  special  car  for  fifteen  or  more  fares,  and 
that  we  would  transport  his  car  on  that  basis ;  but  that  the  only 
available  fares  which  would  allow  him  the  stopovers  desired,  for 
the  length  of  time  that  he  would  consume  on  his  trip,  were  the 
nine  months'  round-trip  excursion  tickets  to  the  Pacific  Coast, 
and  that  if  he  bought  fifteen  of  these  tickets  we  could  not  refuse 
to  handle  his  car  in  accordance  with  the  custom  of  the  transcon- 
tinental lines  and  the  stopover  privileges  carried  by  the  tickets. 
These  are  public  rates  that  we  would  quote  to  anybody."  This 
letter  is  also  inserted  in  these  findings  because  of  the  statements 
therein  made  as  to  the  rule  or  custom  of  the  transcontinental 
lines  in  regard  to  the  hauling  of  special  and  private  cars. 

The  above  are  substantially  all  the  instances,  so  far  as  the 
proofs  in  this  case  disclose,  in  which  complainant  obtained  or 
applied  for  the  transportation  of  his  car.  Except  the  one-way 
trip  between  Chicago  and  Portland,  via  the  Union  Pacific  and 
its  connections,  the  only  transcontinental  movement  was  over  the 
Northern  Pacific.  The  trips  on  other  roads  appear  to  have 
been  incidental  to  the  main  journeys  from  St.  Paul  to  Portland 
and  return,  and  those  journeys  were  made  over  defendant's 
lines. 

The  further  fact  may  be  here  stated  that  complainant  has  in- 
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troduced  a  method  of  selling  goods  not  before  employed.  His- 
venture  is  admittedly  the  first  of  its  kind.  According  to  hia 
own  testimony  it  is  the  only  instance  known  in  which  a  private 
car  has  been  equipped  as  a  traveling  sample  room,  and  used  in 
the  business  of  a  commercial  salesman.  The  enterprise  is- 
rather  unique  and  certainly  possesses  the  merit  of  novelty. 

At  the  time  complainant  first  applied  for  private-car  rates,  aa 
above  stated,  the  defendant  company  had  on  sale,  as  appears, 
from  tariffs  filed  with  the  Commission,  a  first-class  round-trip 
excursio/i  ticket^  not  transferable,  between  St.  Paul  and  Port- 
land, for  the  sum  of  $90.  This  ticket  was  subject  to  a  final 
limit  of  nine  months  from  date  of  purchase.  It  was  also  limited 
to  sixty  days  for  the  going  journey,  but  was  good  to  return  at 
any  time  within  the  final  limit.  To  the  extent  permitted  by 
those  limits  the  holder  was  allowed  to  stop  over  at  any  point  in 
either  direction.  The  same  rate  upon  the  same  conditions  still 
remains  in  force.  This  is  the  basis,  as  we  understand,  on  which 
complainant's  first  trip  was  made.  The  amount  paid  by  him 
was  equal  to  the  price  of  fifteen  such  tickets,  and  the  restrictions- 
upon  their  use  as  to  time  and  stopover  privil^es  applied  to  the 
movement  of  his  car. 

We  find  no  Northern  Pacific  tariff  on  file  which  names  rates- 
for  parties  using  private  cars  or  the  conditions  upon  which  such 
cars  will  be  hauled.  Nor,  so  far  as  appears,  have  any  tariffs^ 
been  issued  by  defendant,  in  recent  years  at  least,  which  provide 
special  rates  for  tourists,  theatrical  troupes  or  other  persons 
traveling  in  company.  The  rate  sheets  contain  no  statement  in 
this  regard,  and  complainant  makes  no  claim  to  the  contrary^ 
The  same  may  be  said  of  the  tariffs  of  the  Great  Northern  road. 

What  the  actual  practice  of  defendant  has  been,  with  refer-^ 
ence  to  this  class  of  passengers,  is  not  fully  or  definitely  shown. 
Much  was  assumed  or  left  to  be  inferred.  The  answer  herein 
makes  certain  statements  bearing  on  this  point,  among  which 
are  the  following:  "Its  (the  defendant's)  passenger  trains  are 
frequently  heavily  loaded  and  contain  so  many  cars  in  r^ilar 
and  necessary  public  service  that  it  is  impossible  to  attach  extra 
or  private  cars  to  the  same.       At  other  times  it  is  possible  to- 
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transport  extra  or  private  cars,  and  at  such  times,  to  be  deter- 
mined by  itself,  this  defendant  is  ready  and  willing  to  add  to 
its  passenger  trains  extra  or  private  cars  for  such  compensation 
as  under  all  the  circumstances  may  be  agreed  upon  between  it 
and  the  owners  thereof.  *  *  *  This  defendant  is  customa- 
rily willing,  when  the  size  of  its  passenger  trains  admits,  to 
transport  a  private  car  for  a  hunting  or  theatrical  party  at  the 
rate  of  fifteen  round-trip  tickets."  These  statements  seem  to 
be  relied  upon  as  an  admission  of  the  discriminating  facts  al- 
leged in  the  complaint.  There  is  also  the  letter  of  Mr.  Whit- 
ney, quoted  from  above,  which  speaks  in  one  place  of  the  "rule,'^ 
and  in  another  place  of  the  "custom,"  of  the  transcontinental 
lines  to  transport  a  special  car  on  fifteen  fares,  though  it  is  dif- 
ficult to  see  on  what  theory  this  letter  is  competent  evidence 
against  the  defendant  It  is  altogether  probable  that  private 
and  special  cars  occupied  by  pleasure  seekers,  hunting  and  fish- 
ing parties,  theatrical  companies  and  the  like,  have  been  usually 
if  not  invariably  transported  by  defendant  on  the  basis  of  fif- 
teen round-trip  tickets,  and  allowed  to  stop  over  at  places  indi- 
cated en  route  or  agreed  upon  in  advance.  If  the  fact  were 
othersvise  it  could  have  been  easily  shown,  but  no  such  evidence 
was  furnished.  The  complainant  was  the  only  witness  ex- 
amined and  his  testimony  adds  little  to  the  statements  contained 
in  the  answer  beyond  the  recital  of  his  own  experience.  To 
what  extent  such  cars  were  hauled,  and  whether  upon  uniform 
or  varying  terms,  rests  mainly  in  inference  and  conjecture.  Of 
course  no  car  like  complainant's  has  been  transported  at  any 
time,  as  his  is  conceded  to  be  the  only  one  of  its  kind. 

The  tariffs  of  rdost  roads,  or  the  rules  of  associations  to  which 
they  belong,  make  special  provision  for  private  cars,  and  name 
the  conditions  under  which  they  will  be  moved.  While  provi- 
sions in  this  regard  differ  in  minor  particulars,  they  appear  to 
be  generally  based  on  a  charge  of  fifteen  fares  by  the  western 
lines,  and  of  eighteen  fares  by  the  eastern  lines.  A  similar 
statement  is  found  in  the  Eules  and  ^Regulations  of  the  Western 
Passenger  Association,  which,  however,  does  not  include  the 
Northern  Pacific  in  its  membership. 
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Conclusions. 

The  view  we  take  of  this  case  permits  us  to  consider  a  state  of 
facts  somewhat  more  favorable  to  complainant  than  his  proofs 
warrant.  It  seems  proper  to  do  so  in  order  that  the  general 
question  involved  may  be  decided,  even  if  it  is  not  fully  pre- 
sented by  the  record  in  this  proceeding.  If  it  be  conceded  that 
the  defendant  in  all  cases,  and  in  accordance  with  its  established 
practice,  transports  the  private  cars  of  pleasure  parties,  hunting 
parties  and  other  persons  traveling  together,  at  round-trip  or 
special  rates  lower  than  local  fares  from  station  to  station,  allow- 
ing such  cars  to  stop  over  at  places  along  the  route  as  may  be  de- 
sired by  their  occupants  or  arranged  for  with  them,  is  the  de- 
fendant bound  to  transport  complainant's  car  on  the  same 
terms? 

This  question,  in  our  judgment,  must  be  answered  in  the  neg- 
ative. Not  for  the  reason  that  the  higher  local  charges  which 
complainant  is  compelled  to  pay  are  justified  by  greater  cost  to 
the  carrier,  for  the  service  rendered  to  him  is  not  materially 
more  expensive,  as  we  believe,  than  that  performed  for  others. 
Neither  the  weight  of  his  car  nor  the  risks  and  trouble  incurred 
in  its  transportation,  if  those  were  the  only  matters  to  be  taken 
into  account,  would  entitle  defendant  to  exact  greater  compen- 
sation from  him  than  it  accepts  for  hauling  the  private  and  spe- 
cial cars  of  other  owners.  True,  it  is  not  unlikely  that  the 
movement  of  complainant's  car,  in  the  manner  desired  by  him, 
is  rather  more  inconvenient  and  burdensome  than  the  usual 
movement  of  private  cars.  His  stops  are  frequent  and  their 
duration  more  or  less  uncertain.  It  is  perhaps  impracticable 
to  so  map  out  his  journey  that  defendant  can  know  in  advance, 
long  enough  to  suitably  prepare  therefor,  when  and  where  his 
oar  is  to  be  taken  up,  or  on  what  day  a  side  track  must  be  cleared 
for  it  at  the  next  stopping  place.  Some  difficulties  of  this  sort 
undoubtedly  arise,  and  it  may  be  that  the  handling  of  this  car, 
as  compared  with  other  private  cars,  is  less  desirable  from  the 
operating  standpoint  But  these  objections  do  not  impress  us 
as  very  important  and  cannot  be  regarded  as  controlling. 
There  is  certainly  no  such  greater  cost  of  transporting  the  car 
in  question  as  at  all  corresponds  with  the   difference   between 
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Tound-trip  rates  and  the  aggregate  of  local  charges.  On  the  con- 
trary, we  are  confident  that  this  car  could  be  and  would  be 
moved  for  the  most  part,  if  not  altogether,  at  approximately 
the  same  expense  as  other  private  cars. 

The  real  distinction  is  found,  as  we  conceive,  in  the  nature 
•SLud  value  of  the  service  secured  by  complainant.  This  service 
is  not  merely  unusual,  in  the  sense  that  it  is  enjoyed  by  him 
Alone,  but  it  is  essentially  unlike  that  received  by  ordinary  trav- 
^elers  in  private  cars.  The  purpose  for  which  complainant  em- 
ploys his  car  differs  materially  from  the  purpose  of  tourists, 
sightseers  and  professional  actors.  Their  transfer  from  place 
to  place  accomplishes  only  in  part,  sometimes  is  little  more  fchan 
incidental  to,  the  object  of  their  journey ;  the  complainant  ob- 
tains substantially  all  the  results  for  which  he  travels  through 
the  facilities  of  the  carrier.  Not  only  does  he  save  at  every 
stopping  point  the  cartage  between  depot  and  hotel  of  something 
like  a  ton  of  samples,  and  the  cost  of  rooms  required  for  their 
•display,  to  say  nothing  of  the  labor  of  packing  and  unpacking  a 
large  quantity  of  wearing  apparel,  but  he  uses  in  all  cases  the 
property  of  defendant,  its  side  tracks  and  station  yards,  for  the 
transaction  of  his  business.  His  car  is  moved  like  other  private 
•cars,  though  probably  oftener  and  with  somewhat  less  conven- 
ience; and  in  addition  he  is  provided  at  the  carrier's  expense, 
And  for  such  length  of  time  as  he  chooses  to  stay  in  each  town, 
with  the  necessary  ground  room  or  lot  on  which  to  locate  his  es- 
tablishment and  where  it  can  be  visited  by  customers.  The  dis- 
similarity in  this  respect  is  marked,  the  benefit  accruing  to  com- 
plainant exceptional.  His  occupation  is  such  that  he  derives 
advantages  peculiar  to  himself  which  are  not  available  to  other 
•owners  of  private  cars.  In  various  ways  the  service  he  enjoys 
is  distinguishable  from  the  service  obtained  by  pleasure  seekers 
and  theatrical  companies.  For  this  reason  the  refusal  to  allow 
liim  the  lower  rates  accorded  to  them  is  not,  as  we  think,  an  un- 
just discrimination  within  the  meaning  of  the  act. 

In  fixing  rates  for  differing  but  analogous  services  the  carrier 
lias  the  right  to  exercise  an  honest  discretion.  Trifling  differ- 
■ences  of  cost  or  character  do  not  justify  disparity  of  charges ; 
but  where  the  differences  are  substantial,  either  in  the  work  to 
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be  performed  or,  as  in  this  case,  in  its  utility  and  value  to  the 
person  served,  a  fair  relation  of  rates  meets  the  carrier's  obliga- 
tion. Moreover,  there  must  be  some  limit  to  the  private-car 
service  which  a  given  carrier  can  lawfully  render  or  be  required 
to  furnish.  If  the  contention  of  complainant  is  upheld,  a  rule 
of  conduct  is  thereby  enforced,  at  least  to  the  extent  of  our  au- 
thority, which  may  impose  undue  burdens  upon  the  carrier,  or 
be  so  applied  as  to  cover  grave  abuses.  The  circumstance  that 
no  goods  are  delivered  from  this  car  can  hardly  be  decisive, 
On  what  theory  shall  the  rates  demanded  by  complainant  be  con- 
fined to  those  who  sell  by  sample?  May  not  another  dealer 
transport  a  stock  of  merchandise  on  the  same  terms,  paying  on 
any  overweight  as  for  excess  baggage,  and  make  immediate  de- 
livery of  the  wares  sold  ?  Why  not  a  whole  department  store, 
moved  from  town  to  town  as  desired  by  its  proprietor,  and  oper- 
ated at  each  place  on  the  premises  of  the  carrier?  In  short,, 
what  business  can  be  excluded. if  the  one  in  question,  because 
conducted  with  a  private  car,  is  entitled  to  the  ])rivate-car  rates, 
of  actors  and  pleasure  parties  ? 

We  do  not  indorse  the  proposition  that  defendant,  because  it 
publishes  no  rates  for  private  cars,  and  claims  not  to  be  a  com- 
mon cal*rier  of  such  cars,  can  transport  some  private  cars  and 
refuse  to  transport  others  of  the  same  hind  as  and  when  it  sees, 
fit.  That  is  not  the  view  entertained.  The  regulating  statute 
is  opposed  to  every  species  of  favoritism,  and  seeks  to  secure  like 
treatment  for  all  persons  in  like  relations  to  the  carrier.  The 
defendant  may  decline  to  haul  private  cars  at  all,  no  matter  by 
whom  owned  or  for  what  purpose  used,  and  a  imif orm  rule  to- 
that  effect  would  be  entirely  consistent  with  its  public  obliga- 
tions. The  defendant  may  also,  as  we  think,  haul  private  cars^ 
of  a  certain  class,  and  refuse  at  the  same  time  to  haul  others  of  a 
wholly  or  substantially  different  class.  In  either  case,  however,, 
there  should  be  no  avoidable  partiality.  It  is  not  a  question 
of  convenience,  much  less  is  it  a  question  for  arbitrary  decision. 
A  well-defined  and  reasonable  policy  should  be  adopted,  and 
that  policy  should  be  observed  to  the  fullest  practicable  extent. 
If  the  defendant  usually  or  upon  occasion  transports  the  private 
cars  of  sportsmen  and  theatrical  troupes,  whether   upon   pub- 
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lished  rates  or  otherwise,  it  must  in  like  maimer  and  upon  like 
lerms  transport  all  private  cars  occupied  for  the  same  or  similar 
purposes.  So,  too,  if  complainant's  car  is  hauled,  whether  upon 
'the  basis  of  round-trip  or  local  fares,  the  same  service  and  terms 
must  be  accorded  to  all  dealers  whose  private  cars  are  conveited 
into  stores  or  sample  rooms,  and  used  on  tte  carrier's  premises 
for  conmaercial  transactions.  Between  those  engaged  in  like 
-callings,  or  having  like  objects  in  view,  no  distinction  can  be 
lawfully  made.  They  are  entitled  to  the  same  privileges  and 
the  same  scale  of  charges.  But  it  does  not  follow,  because 
tourists  and  actors  are  carried  in  cars  furnished  by  them,  that 
»defendant  is  bound  to  transport  at  the  same  rates,  or  at  any 
rates,  a  private  car  equipped  for  the  display  of  samples,  or 
stocked  with  goods  for  sale,  and  employed  by  its  owner  as  the 
-advertised  place  of  conducting  his  business.  The  difference  in 
the  nature  and  value  of  the  service  is  so  material,  in  our  judg- 
ment, as  to  warrant  the  exaction  of  higher  charges  for  hauling 
A  car  like  complainant's,  or  to  justify  the  carrier  in  declining  to 
haul  it  at  all.  In  comparison  with  the  private-car  service 
which  defendant  more  or  less  frequently  performs  for  hunting 
parties,  showmen  and  the  like,  the  service  demanded  by  com- 
plainant is  dissimilar  and  unusual  to  such  a  degree  that  to  re- 
quire from  him  greater  compensation,  or  to  refuse  his  car  alto- 
-gether,  would  not,  we  are  convinced,  subject  him  in  a  legal  sense 
to  undue  prejudice  or  disadvantage.  In  our  opinion  the  de- 
fendant has  the  right  to  exclude  all  such  cars  from  its  road,  if  it 
•chooses  to  do  so ;  or,  with  the  qualification  hereinafter  indicated, 
it  may  undertake  to  handle  all  that  are  offered,  on  such  uniform 
"terms  as  shall  be  just  and  reasonable,  though  higher,  it  may  be, 
than  the  rates  accepted  for  ordinary  private  cars. 

The  protest  said  to  have  been  made  by  St  Paul  jobbers  did 
not  of  itself  excuse  the  increased  rates  imposed  upon  complain- 
ant after  his  first  trip.  In  determining  whether  it  will  in  any 
-case  transport  private  cars  of  the  class  in  question,  the  defendant 
may  properly  take  into  account  the  effect  of  the  practice  upon 
the  various  interests  and  localities  which  it  serves;  but  it  may 
not  discriminate  against  this  particular  car  because  its  use  is 
objected  to  by  complainant's  rivals  in  business.  Nor  did  the 
<)  I.  C.  C.  Rep. 
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diversion  of  his  shipments  to  competing  roads  justify  higher 
charges  than  would  otherwise  have  been  accorded.  The  right 
of  complainant  to  have  his  car  hauled  does  not  depend  upon  the 
wishes  of  dealers  in  St.  Paul  or  elsewhere,  nor  can  the  compen- 
sation to  be  paid  by  him  be  justly  conditioned  upon  the  routing 
of  his  traffic. 

There  is  another  aspect  of  the  question  which  lends  support 
to  our  conclusions.  It  seems  plain  to  us  that  the  use  of  private 
cars,  especially  for  business  purposes,  is  not  favored  in  law  and 
ought  not  to  be  encouraged  by  the  Commission.  The  reason  for 
this  is  found  in  the  discriminating  results  which  are  liable  to 
attend  the  substitution  of  private  for  public  equipment.  It  is- 
not  always  enough  that  open  rates  are  made  and  strictly  ob- 
served, even  if  fair  and  reasonable  for  the  service  rendered ;  nor 
is  it  sufficient  in  every  case  that  a  relation  of  rates,  just  from 
the  carrier's  standpoint,  is  maintained  as  between  shipments  of 
the  same  article  by  different  methods  or  in  different  quantities. 
For  example,  a  carload  rate  lower  than  the  less  than  carload  rate, 
where  the  difference  is  not  too  great,  would  ordinarily  be  law- 
ful ;  but  a  still  lower  rate  for  shipments  of  a  hundred  or  a  thou- 
sand carloads,  though  duly  published  and  impartially  applied,, 
would  be  wholly  indefensible.  If  a  low  rate  is  granted  on  con- 
ditions with  which  only  a  few  can  comply,  that  rate  is  presum- 
ably unfair  and  may  be  extremely  prejudicial  to  all  other  ship- 
pers of  like  traffic,  because  they  are  practically  unable  to  meet 
the  terms  upon  which  it  is  offered. 

Something  of  this  sort  may  be  said  with  reference  to  private 
cars  of  the  class  to  which  complainant's  car  belongs.  If  his 
method  of  selling  goods  is  more  profitable  than  the  methods 
usually  employed  by  salesmen,  he  obtains  an  actual  advantage 
over  them  in  the  matter  of  transportation.  If  that  advantage 
is  material,  as  appears  to  be  the  case,  it  may  enable  him  to  un- 
dersell his  competitors  or  force  upon  them  the  adoption  of  simi- 
lar agencies.  But  only  a  limited  number  of  dealers  can  afford 
to  use  private  cars  for  reaching  their  customers  and  exhibiting 
their  wares.  The  great  majority  would  be  debarred  from  that 
course  by  want  of  means  or  insufficient  volume  of  trade  to  war- 
rant the  expenditure.     Therefore,  if  the  defendant  and  carriers 

'9  1.  C.  C.  Rep. 


CABB  V.  NOETHEBN  PACIFIC  BY.  CO.  15 

generally  should  undertake  to  transport  all  cars  of  the  kind  in 
question,  even  upon  terms  fairly  compensatory  for  performing 
the  service,  the  probable  effect  would  be  an  undue  preference 
to  the  owners  of  such  cars,  because  the  privileges  enjoyed  by 
them,  though  nominally  open  to  all,  would  not  in  fact  be  avail- 
able to  their  business  rivals.  Such  a  policy,  in  other  words, 
would  inure  to  the  benefit  of  large  capitalists  and  combinations, 
and  operate  to  the  corresponding  injury  of  smaller  concerns. 
This  phase  of  the  matter  should  not  be  overlooked,  for  much 
more  is  involved  than  the  interests  of  the  parties  to  this  pro- 
ceeding. In  the  competitive  struggle  to  supply  consuming 
markets,  neither  contestant  should  be  favored  through  the  fa- 
cilities furnished  or  the  rates  enforced  by  public  carriers.  This 
is  at  once  the  aim  of  the  law  and  the  requirement  of  relative 
justice. 

Aside  from  the  foregoing  grounds  of  complaint,  it  is  charged 
that  the  local  rates  exacted  from  complainant,  subsequent  to  the 
first  movement  of  his  car,  are  in  themselves  excessive,  and  for 
that  reason  violate  the  first  section  of  the  act.  No  direct  proof 
supports  this  allegation,  and  whatever  facts  of  record  bear  upon 
the  issue  are  too  meager  for  its  determination.  The  evidence 
on  this  point  is  confined  to  a  comparison  of  rates,  and  that  of 
itself  is  not  sufficient  to  condemn  the  higher  charges.  McOrew 
V.  Missouri  Pacific  By.  Co.  8  I.  C.  C.  Eep.  630.  The  differ- 
ence between  round-trip  and  the  aggregate  of  local  fares  is  con- 
siderable, perhaps  somewhat  unusual,  but  the  distance  is  great 
and  the  conditions  affecting  through  and  local*  travel  substan- 
tially unlike.  We  do  not  decide  that  these  local  rates  are  rea- 
sonable, either  as  applied  to  complainant  or  the  public  gener- 
ally; we  merely  hold  that  they  are  not  shown  to  be  unreason- 
able. 

The  defendant  is  remiss,  in  our  opinion,  in  failing  to  publish 
regulations  for  the  movement  of  private  cars,  certain  kinds  of 
which,  as  it  concedes,  are  more  or  less  frequently  handled.  A 
service  often  performed — ^not  in  any  instance,  so  far  as  appears, 
actually  refused — should  be  open  to  the  public  and  made  known 
by  proper  announcement.  The  admitted  facts  before  us  indi- 
cate a  violation  of  law  in  this  particular,  which  ought  not  to 
9  I.  C.  C.  Rep. 
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be  continued.  We  think  the  defendant  should  exclude  from  its 
road  all  cars  of  the  class  in  question,  or  else  prescribe  in  its 
tariffs  the  rates  and  rules  under  which  they  will  be  transported. 
This  neglect  to  make  tariff  provision  for  private  cars  is  not 
relied  upon  for  relief  in  this  case,  nor  does  our  ruling  in  regard 
thereto  aid  in  any  way  the  complainant's  contention.  As  re- 
spects the  grievances  alleged  by  him  the  complaint  should  be 
dismissed. 

9  I.  C.  C.  Eep. 
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HILTON  LUMBER  CO. 

V. 

WILMINGTON  &  WELDON  EAILKOAD  COMPANY 

et  al. 


Decided  April  10,  1901, 


1.  The  rule  that  while  the  aggregate  rate  should  increase  the  rate  per  ton 
per  mile  should  deci-ease  as  distance  increases  is  not  one  required  by 
the  statute  and  is  subject  to  qualifications  and  exceptions. 

.2.  The  local  rates  on  lumber  from  Wilmington  to  Norfolk  or  Portsmouth, 
Va.,  added  to  the  rates  in  force  from  Portsmouth  or  Norfolk  to  Phila- 
delphia, Jersey  City  and  Boston,  produce  lower  aggregate  charges  than 
the  through  rates  in  effect  on  lumber  carried  by  the  connecting  defend- 
ant carriers  from  Wilmington  direct  to  Philadelphia,  Jersey  City  and 
Boston  via  Portsmouth  and  Pinners  Point,  adjacent  to  Norfolk.  This 
results  from  the  fact  that  the  arbitrary  or  proportion  of  the  through 
rate  from  Wilmington  exacted  by  the  carriers  north  of  Portsmouth  or 
Norfolk  is  greater  than  their  rates  on  shipments  from  Norfolk 
or  Portsmouth.  The  rates  to  Philadelphia,  Jersey  City  and 
Boston  from  Norfolk  or  Portsmouth  are  made  to  meet  water  competi- 
tion, and  such  competition  also  exists  for  traffic  from  Wilmington  to 
Northern  seaport  cities.  Lumber  manufacturers  in  Wilmington  and 
Norfolk  and  vicinity  compete  actively  for  the  sale  and  shipment  of  lum- 
ber to  northern  markets.  The  circumstances  and  conditions  applying 
on  the  transportation  of  lumber  from  Portsmouth,  Norfolk  and  vicinity 
to  Philadelphia,  Jersey  City  and  Boston  on  traffic  originating  at  those 
points  and  at  Wilmington  are  substantially  similar,  or  if  any  differ- 
ence exists  it  is  in  favor  of  the  through  Wilmington  business.  Held — 
That  the  through  rates  from  Wilmington  to  Philadelphia,  Jersey  City 
and  Boston,  to  the  extent  that  they  exceed  the  sum  of  rates  from  Wil- 
mington to  Norfolk  or  Portsmouth  and  from  the  latter  points  to  the 
northern  cities  mentioned,  are  unjust  and  wrongfully  prejudicial  to 
Wilmington  shippers  in  violation  of  sections  three,  one  and  two  of  the 
Act  to  r^ulate  commerce. 
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3.  Divisions  of  joint  rates  are  usually  less  than  the  corresponding  locals^ 

and  almost  without  exception  not  greater,  and  while  a  case  may  arise 
in  which  such  a  division  could  with  propriety  be  made  gi-eater  than  the 
local  or  straight  rate,  no  such  case  is  presented  here  where  the  total 
through  rate  on  competitive  traflSc  exceeds  the  sura  of  charges  to  and 
from  an  intermediate  point. 

4.  Case  retained  for  further  investigation  in  r^ard  to  certain  apparent 
discriminations  resulting  from  a  lower  proportion  or  arbitrary 
charged  by  carriers  south  of  Norfolk  on  lumber  from  Wilmington  ta 
New  York  City  than  on  lumber  from  Wilmington  to  Jersey  City,  lo- 
cated on  the  Hudson  River  opposite  New  York,  and  from  lower  rate& 
charged  by  one  of  such  carriers  from  interior  points  near  Wilmington, 
to  Portsmouth  or  Pinners  Point  on  shipments  to  northern  seaport  cities 
than  the  proportion  or  arbitrary  charged  by  it  on  through  business 
from  Wilmington  to  the  same  destinations. 

Claudian  B.  Northrop  for  complainant. 

Ed.  Baxter  and  Junius  Davis  for  Seaboard  Air  Line,  Atlan- 
tic Coast  Line  and  Kiclunond,  Fredericksburg  &  Potomac  R.  IL 
Co. 

James  A.  Logan  and  Oeo.  Y.  Massey  for  Pennsylvania  R.  R^ 
Co.,  Philadelphia,  W.  &  B.  R.  R.  Co.  and  B.  &  P.  R.  R.  Co. 

Wm.  E.  Bamett  for  N.  Y.,  K  H.  &  H.  R.  R.  Co. 

Report  and  Opinion  of  the  Commission. 

Yeomans,  Commissioner: 

In  this  case  the  complaint  alleges  that  defendants'  rates  on 
lumber  in  carloads  from  Wilmington,  N.  C,  to  Philadelphia,. 
Jersey  City  and  Boston  are  unreasonable  in  themselves  and  rela- 
tively unreasonable  and  wrongfully  discriminating  as  compared 
with  the  rates  from  Norfolk  to  Philadelphia,  Jersey  City  and 
Boston,  in  violation  of  the  Act  to  regulate  commerce.  The  an- 
swers filed  by  the  defendants  deny  generally  that  their  lumber 
rates  from  Wilmington  to  the  cities  mentioned  are  in  violation 
of  the  statute. 

1.  The  complainant  is  a  corporation  engaged  at  Wilmington, 
N.  C,  in  the  manufacture  and  shipment  of  pine  lumber.  The 
timber  is  cut  from  its  own  forests  in  the  interior  of  North  Caro- 
lina and  brought  by  rail  or  down  the  Cape  Fear  River  to  its 
mills  at  Wilmington.     The  product  of  Wilmington  lumber  milla 
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is  nearly  all  shipped  north.  It  is  estimated  that  about  one-half 
goes  by  water  from  Wilmington,  the  other  half  going  by  rail. 
The  undressed  lumber  is  shipped  largely  from  Wilmington  by 
water,  while  the  great  bulk  of  dressed  lumber  is  carried  from 
Wilmington  by  rail.  The  lumber  chiefly  manufactured  by 
complainant  is  what  is  known  as  "short-leaf"  or  North  Carolina 
pine.  It  is  a  sap  growth  and  has  little  strength  or  durability 
when  exposed  to  the  weather.  This  lumber  is  kiln-dried  and 
manufactured  into  flooring,  moulding,  window  and  door  casings, 
and  other  material  used  in  interior  work,  for  which  it  is  especi- 
ally adapted. 

Wilmington  is  served  by  one  regular  steamship  line  to  New 
York  or  Jersey  City,  and,  as  the  requirements  of  trade  demand, 
by  vessels  of  various  descriptions  to  Philadelphia,  New  York, 
Jersey  City,  Boston  and  other  northern  and  eastern  ports.  The 
complain^t  ships  some  of  its  dressed  pine  lumber  by  water,  but 
prefers  to  send  it  by  the  rail  lines  in  box  cars,  on  account  of 
greater  liability  to  disfigurement  or  other  damage  from  the  more 
frequent  handling  and  exposure  incident  to  carriage  and  deliv- 
ery by  vessel.  A  further  and  perhaps  more  important  reason 
why  the  complainant  prefers  the  all  rail  routes  is  that  when  a 
vessel  is  chartered  a  stock  sufficient  to  fill  the  vessel  must  have 
been  previously  manufactured  and  stored,  while  shipments  by 
rail  merely  involve  the  manufacture  of  lumber  sufficient  to  fill 
cars  as  ordered  from  the  carrier,  which  can  be  done  at  com- 
plainant's plant  from  day  to  day.  The  manufacture  of  large 
stocks  in  advance  of  shipment,  providing  storage  for  such  stocks, 
and  resulting  delays  in  the  execution  of  orders,  involved  in  ship- 
ments by  vessel,  are  avoided  when  the  traffic  goes  by  rail.  These 
conditions  must  be  taken  to  apply  with  equal  force*  at  Norfolk 
and  points  on  waterways  in  that  vicinity. 

Complainant's  product  competes  for  sale  in  northern  and  east- 
em  markets  with  the  product  of  other  mills  in  North  Carolina 
and  mills  at  or  in  the  vicinity  of  Norfolk.  The  manufacturers 
in  and  around  Norfolk  are  among  complainant's  strongest  com- 
petitors. 

2.  Shipments  from  Norfolk,  like  those  from  Wilmington, 
may  be  carried  all  rail  or  wholly  by  water  to  Philadelphia,  New 
9  I.  C.  C.  Rep. 
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York,  Jersey  City  or  Boston.  A  much  larger  business  is  done 
at  the  port  of  Norfolk  than  at  Wilmington.  Considerable  quan- 
tities of  lumber  go  north  by  sail  and  steam  vessels.  The  Old 
Dominion  Steamship  Company  carries  lumber  from  Norfolk  to 
New  York.  Some  of  this  lumber  traffic  from  Norfolk  is  carried 
to  Philadelphia,  and  at  times  to  New  York  and  Jersey  City,  in 
barges. 

3.  Since  the  institution  of  this  proceeding  the  defendants,  the 
Wilmington  &  Weldon  Eailroad  Company,  the  Norfolk  &  Caro- 
lina Railroad  Company,  the  Richmond  &  Petersburg  Railroad 
Company  and  the  Petersburg  Railroad  Company,  have  been  con- 
solidated with  others  into  one  operating  company  imder  the 
name  of  the  Atlantic  Coast  Line  Railroad  Company.  This  new 
company  has  also  taken  the  place  of  what  was  before  known  as 
the  Atlantic  Coast  Line  Association.  The  defendant  roads 
specified  in  the  title  of  this  case  as  parts  of  the  Seaboard  Air 
Line  System  have  also,  since  the  complaint  herein  was  filed,  been 
consolidated  with  other  companies  under  the  name  of  the  Sea- 
•  board  Air  Liae  Railway  Company.  The  defendant,  the  New 
York,  Philadelphia  &  Norfolk  Railroad  Company,  is  controlled 
by  the  defendant,  the  Pennsylvania  Railroad  Company.  This 
last-named  company  also  controls  the  road  of  the  defendant,  the 
Baltimore  &  Potomac  Railroad  Company.  The  road  of  the  de- 
fendant, the  Richmond,  Fredericksburg  &  Potomac  Railroad 
Company,  is  operated  under  close  traffic  arrangements  with  the 
Pennsylvania  Railroad  System. 

Lumber  traffic  from  Wilmington  to  northern  and  eastern 
cities  is  carried  by  either  the  Atlantic  Coast  Line  or  the  Sea- 
board Air  Line  to  Richmond,  thence  north  by  the  Richmond, 
Fredericksburg  &  Potomac  Railroad  to  Quantico,  Va.,  where  it 
is  handed  over  to  the  Pennsylvania  System  which  delivers  the 
freight  at  Philadelphia,  Jersey  City  or  New  York.  When  the 
traffic  is  destined  to  Boston  delivery  is  made  in  that  city  by  the 
defendant,  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  which  connects  with  the  Pennsylvania  Railroad  at 
Jersey  City  by  a  system  of  car  floats  operated  by  the  New  Haven 
road  between  Jersey  City  and  its  Harlem  River  Station  in  New 
York  City. 
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This  traffic  from  Wilmington  is  also  routed  via  Norfolk,  that 
is  to  say,  via  Pinners  Point  or  Portsmouth,  places  adjacent  to 
2^orfolk  and  involving  practically  the  same  haul  as  that  to  Nor- 
folk. Traffic  routed  this  way  goes  by  the  Atlantic  Coast  Line 
to  Pinners  Point  or  the  Seaboard  Air  Line  to  Portsmouth, 
where  it  is  delivered  to  the  defendant,  the  New  York,  Philadel- 
phia &  Norfolk  Railroad  Company,  which  transfers  the  cars  in 
floats  or  barges  about  36  miles  across  Chesapeake  Bay  to  its  rail- 
road terminus  at  Cape  Charles,  Va.,  from  which  point  the  cars 
are  hauled  by  that  company  to  Delmar,  Del.,  where  delivery  is 
made  to  the  Pennsylvania.  From  Delmar  the  traffic  is  carried 
by  the  Pennsylvania  System  to  Philadelphia,  Jersey  City  and 
New  York,  and  from  Jersey  City  to  Boston  by  the  New  York, 
New  Haven  &  Hartford  Eailroad  Company. 

Some  shipments  may  go  from  Norfolk  vi^  the  Seaboard  Air 
Line  or  Atlantic  Coast  Line  through  Richmond  to  northern 
cities,  but  the  great  bulk  of  the  lumber  traffic  from  Norfolk  and 
vicinity  is  shipped  north  by  this  Cape  Charles  route  or  by  water. 

The  distance  from  Wilmington  to  Pinners  point  by  the  Atlan- 
tic Coast  Line  is  240  miles.  The  distance  from  Wilmington  to 
Portsmouth  by  the  Seaboard  Air  Line  is  382  miles.  The  dis- 
tance from  Pinners  Point  or  Portsmouth  to  Philadelphia  is 
about  255  miles,  to  Jersey  City  34.6  miles,  to  Boston  586  miles. 
The  total  distances  by  the  Atlantic  Coast  Line  and  Seaboard  Air 
Line  and  connections  north  therefore  are,  respectively,  495  and 
G37  miles  to  Philadelphia;  586  and  728  miles  to  Jersey  City; 
and  826  and  968  miles  to  Boston.  The  Boston  distances  are  fig- 
ured upon  240  miles  from  Jersey  City  to  Boston  via  the  short 
line  of  the  New  Haven  System. 

4.  The  all-rail  lumber  rates  from  Wilmington  via  Richmond 
or  Norfolk  and  Cape  Charles  are  the  same.  The  arbitraries 
or  rate  divisions  secured  by  the  Atlantic  Coast  Line  or  Seaboard 
Air  Line  on  traffic  from  Wilmington  are  substantially  the  same 
virhether  the  Cape  Charles  or  Richmond  route  is  used.  Prac- 
tically all  of  complainant's  all-rail  shipments  from  Wilmington 
go  north  by  the  Norfolk  or  Cape  Charles  route,  and  the  rates, 
and  facts  pertaining  to  the  transportation  over  the  Cape  Charlea 
route  only  will  be  stated  and  considered  in  this  report  Most, 
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if  not  all,  of  complainant's  shipments  by  rail  to  the  north  have 
gone  by  the  Seaboard  Air  Line  from  Wilmington,  but  there  is 
nothing  to  indicate  that  it  receives  better  treatment  by  that  line 
or  that  complainant  would  not  also  ship  by  the  Atlantic  Coast 
Line  under  more  favorable  rates. 

The  through  rate  from  Wilmington  is  made  by  adding  a  rate 
fixed  by  the  roads  south  of  Norfolk  to  a  rate  made  by  the  roads 
north  of  Norfolk.  The  points  of  junction  between  the  north 
and  south  roads  on  this  through  business  from  Wilmington  are 
Pinners  Point  (Atlantic  Coast  Line)  and  Portsmouth  (Sea- 
board Air  Line)  ;  the  New  York,  Philadelphia  &  Norfolk  re- 
ceiving the  freight  at  such  points  for  transportation  over  its  own 
and  connecting  roads  to  destination.  Pinners  Point  and 
Portsmouth  are  situated  on  the  Elizabeth  River  or  Norfolk  Har- 
bor opposite  the  city  of  Norfolk,  and  the  New  York,  Philadel- 
phia &  Norfolk  barges  or  car  floats  take  cars  f rcfm  all  three 
points.  It  also  candies  traffic  north  from  Port  Norfolk,  which 
is  located  opposite  Norfolk  and  adjacent  to  Pinners  Point  The 
haul  to  the  north  from  these  points  is  practically  the  same.  As 
shown  upon  a  map  issued  by  the  United  States  Coast  and  Greo- 
getic  Survey,  these  points  are  located  with  reference  to  the  barge 
haul  to  Cape  Charles,  the  terminus  of  the  New  York,  Philadel- 
phia &  Norfolk  road,  in  the  following  order :  First,  Port  Nor- 
folk and  Pinners  Point,  about  equi-distant  from  Cape  Charles ; 
second,  Norfolk ;  third,  Portsmouth. 

The  proportional  rate  or  arbitrary  from  Wilmington  to  Pin- 
ners Point  or  Portsmouth  used  on  through  shipments  from  Wil- 
mington is  10  cents  per  100  pounds  (%  cent  less  than  the  regu- 
lar local  rate),  except  on  shipments  to  New  York  City,  when  a 
proportion  of  8  cents,  in  effect  since  November  16, 1900,  is  used. 
The  local  rate  of  10%  cents  also  applies  to  Norfolk  by  both  the 
Atlantic  Coast  and  Seaboard  Air  Lines  on  shipments  from  Wil- 
mington. The  rates  or  proportions  from  Pinners  Point  and 
Portsmouth  applied  on  through  Wilmington  shipments  to  Phil- 
adelphia, Jersey  City  and  Boston  are  per  hundred  pounds  as 
follows :  10  cents  to  Philadelphia,  13  cents  to  Jersey  City  and 
1 6  cents  to  Boston.  Combining  these  rates  or  proportions  gives 
the  following  through  or  total  rates  f ronl  Wilmington :  20  cents 
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to  Philadelphia,  23  cents  to  Jersey  City  and  26  cents  to  Bos- 
ton. 

The  roads  north  of  Pinners  Point  and  Portsmouth  make  and 
exact  the  proportions  above  named  for  their  haul  to  Phila- 
delphia, Jersey  City  and  Boston  on  all  lumber  coming  to  them 
from  south  of  Norfolk.  The  carriers  south  of  Norfolk  make 
^nd  exact  their  proportions,  or  apply  their  locals  as  the  case 
may  be,  from  the  various  points  of  shipment  to  Pinners  Point  or 
Portsmouth.  The  Seaboard  Air  Line  is  party  to  a  joint  tariff 
showing  the  total  through  rates.  The  Coast  Line  is  also  party 
to  a  joint  tariff  showing  the  total  through  rates  which  became 
-effective  April  1,  1901.  Its  previous  tariff,  however,  names 
proportional  rates  to  Pinners  Point  and  Portsmouth,  and  the 
proportional  rates  from  Pinners  Point  or  Portsmouth  to  Phila- 
•delphia  and  Jersey  City  and  other  points.  To  Boston  the 
through  rates  are  named  in  separate  joint  tariffs.  In  whatever 
way  the  through  rates  are  named,  the  southern  roads  must  al- 
low the  fixed  minimimi  rates  or  arbitraries  established  by  the 
roads  north  of  Norfolk,  and  their  own  rates  or  proportions  are 
added  thereto. 

The  local  lumber  rates  from  Norfolk  are  8  cents  to  Philadel- 
phia, 9  cents  to  Jersey  City  and  15  cents  to  Boston.  These 
rat^s  are  shown  in  a  tariff  issued  by  the  New  York,  Philadelphia 
•&  Norfolk  Kailroad  Company.  These  rates  are  also  in  effect 
from  Portsmouth,  Va.  The  same  rates  are  published  by  that 
-company  as  in  force  from  Port  Norfolk.  They  are  also  in  effect 
from  Berkley,  at  which  point  the  Elizabeth  River  branches 
south  and  east,  the  southern  branch  separating  Berkley  and 
Portsmouth  and  the  eastern  branch  separating  Berkley  and  Nor- 
folk. 

The  through  rates  from  Wilmington  made  as  above  stated  are 
higher  than  the  combinations  of  local  rates  to  and  from  Norfolk 
or  Portsmouth  as  shown  below : 

To  To  To 
^,                                                             Philadelphia.    Jerse}'  City.    Boston. 

Through  rates  from  Wilmington  ...          20  23  2 

Combined  locals  to  and  from  Norfolk  6 

or  Portsmouth 18^  19^  25^ 

Difference U                     yl  I~ 
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The  through  rates  from  Wilmington  are  higher  than  the  com- 
binations of  proportional  rates  from  Wilmington  to  Portsmouth 
and  the  locals  from  Portsmouth,  as  shown  below: 

To  To  To 

Philadelphia.    Jersey  City.    Boston. 
Through  rates  from  Wilmingtou ...  20  28  26 

CombiDed  proportionals  to  Portsmouth 

and  locals  from  Portsmout^h      .     .  18 19 25 

Difference 2  4  1 

It  appears  from  the  foregoing  statement  of  rates  that  the  New 
York,  Philadelphia  &  Norfolk  and  its  northern  connections- 
charge  more  on  Wilmington  traffic  received  at  Portsmouth  or 
Pinners  Point  than  they  do  on  traffic  shipped  locally  from  Nor- 
folk, Portsmouth,  Berkley  or  Port  Norfolk,  the  differences  in 
favor  of  such  local  shipments  and  against  the  through  shipments- 
being  2  cents  to  Philadelphia,  4  cents  to  Jersey  City  and  1  cent 
to  Boston.  On  the  other  hand,  the  Atlantic  Coast  Line  and  the 
Seaboard  Air  Line  charge  within  %  cent  as  much  to  Pinners- 
Point  and  Portsmouth,  respectively,  on  through  shipments  to  the 
north  as  they  do  on  local  shipments  to  Norfolk.  The  through 
rates  over  the  routes  via  Richmond  are  lower  in  each  instance 
than  the  combination  of  rates  to  and  from  Richmond.  The  pro- 
portion of  8  cents  per  100  pounds,  above  stated  to  apply  from 
Wilmington  to  Pinners  Point  or  Portsmouth  on  lumber  destined 
to  New  York  City,  has  been  in  effect  since  November  16,  1900. 
It  will  be  observed  that  the  10-cent  proportion  or  arbitrary  to 
Pinners  Point  or  Portsmouth  applies  alike  on  shipments  to 
Philadelphia,  Jersey  City  and  Boston,  but  that  this  lower  8-cent 
proportional  to  Pinners  Point  and  Portsmouth  can  under  the 
tariff  be  applied  only  upon  shipments  destined  to  New  York 
City.  Why  the  lower  proportional  rate  confined  to  New  York 
shipments  was  made  effective  cannot  be  stated,  as  the  date  of 
its  publication  was  subsequent  to  the  hearing  in  this  case.  While 
this  8-cent  proportional  rate  is  applied  on  shipments  to  New 
York  City,  shipments  to  Jersey  City,  which  is  situated  on  the 
Hudson  River  opposite  New  York,  are  required  to  pay  2  cents 
more,  competition  being  apparently  as  effective  at  Jersey  City 
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as  at  New  York,  and  the  expense  of  carriage  being  less  to  Jer- 
sey City  than  to  New  York. 

The  8-cent  proportional  rate  combined  with  the  proportional 
rate  of  13  cents  from  Pinners  Point  or  Portsmouth  to 
New  York  City  makes  the  total  rate  21  cents.  This  21-cent  rate 
covers  lighterage  from  Jersey  City  to  designated  delivery  points 
in  New  York  City.  That  rate,  notwithstanding  such  free  light- 
erage, is  2  cents  less  than  the  rate  of  23  cents  in  force  on  ship- 
ments from  Wilmington  over  the  shorter  distance  to  Jersey  City. 
The  local  rate  from  Norfolk  to  Jersey  City  is,  on  the  other  hand,. 
3  cents  less  than  the  rate  from  Norfolk  to  New  York,  which  i& 
12  cents.  Adding  the  8-cent  proportional  rate  in  force  to  Ports- 
mouth to  the  9-cent  local  to  Jersey  City  would  give  17  cents  for 
the  through  haul  from  Wilmington  to  Jersey  City  as  against  the 
present  through  rate  of  23  cents,  and  as  against  the  present 
through  rate  of  21  cents  to  New  York.  The  rate  to  New  York 
was  formerly  26  cents. 

Philadelphia  and  Boston,  like  New  York  and  Jersey  City,  are 
large  receiving  and  consuming  markets  for  lumber  shipped  from 
Wilmington  and  other  points  in  the  south.  Shipments  from 
Wilmington  and  Norfolk  may  be  carried  wholly  by  water  to 
Philadelphia  with  the  same  facility  as  they  can  be  by  that 
method  of  transportation  to  New  York  or  Jersey  City.  The 
same  finding  applies  in  regard  to  Boston  shipments,  except  that 
lumber  cannot  apparently  be  towed  in  barges  from  Norfolk  and 
other  points  in  that  section  to  Boston.  Applying  the  8-cent 
proportional  rate  from  Wilmington  to  Portsmouth  or  Pinner& 
Point  (which  is  in  effect  only  upon  New  York  shipments)  to 
shipments  from  Wilmington  to  Philadelphia  and  Boston,  and 
using  the  locals  in  effect  from  Portsmouth  or  Norfolk,  result  in 
the  following  combinations:  To  Philadelphia  16  cents  and  to 
Boston  23  cents. 

The  through  rates  from  Wilmington  to  Philadelphia,  Jersey 
City  and  Boston,  and  the  component  parts  of  such  through  rates 
applying  south  and  north  of  the  points  of  junction  at  or  near 
Norfolk,  were  in  force  before  the  complaint  was  filed  on  March 
10,  1899,  and  have  been  continuously  in  effect  up  to  the  pres- 
ent time ;  but  the  local  rates  from  Norfolk  and  Portsmouth  have 
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been  increased  and  decreased  since  the  filing  of  the  complaint, 
as  follows :  To  Philadelphia  the  rate  was  10  cents  up  to  May 
10,  1900,  when  the  rate  was  advanced  to  11  cents,  which  re- 
mained in  force  until  August  12,  1900,  on  which  date  it  was  re- 
duced to  8  cents ;  to  Jersey  City,  12  cents  up  to  May  10,  1900, 
when  it  was  advanced  to  13^/^  cents,  which  remained  in  force  un- 
til August  12,  1900,  on  which  date  it  was  reduced  to  9  cents ;  to 
Boston,  16  cents  up  to  May  10,  1900,  when  it  was  reduced  to  15 
cents. 

The  sole  reduction  in  rates  from  Wilmington  has  been  in  the 
rate  to  New  York. 

The  rates  per  ton  per  mile  accruing  to  the  carriers  under  the 
rates  from  Wilmington  to  Pinners  Point  and  Portsmouth,  and 
from  Pinners  Point,  Norfolk,  Portsmouth  and  Wilmington  to 
the  northern  destinations  involved,  are  as  follows : 

Proportional  rate  10  cents,  Wilmington  to  Pinners  Point,  At- 
lantic Coast  Line,  3.333  mills  per  ton  per  mile,  distance  240 
miles. 

Wilmington  to  Portsmouth,  Seaboard  Air  Line,  5.235  mills 
per  ton  per  mile,  distance  882  miles. 

10-cent  proportional  rate,  Pinners  Point  or  Portsmouth  to 
Philadelphia,  7.843  mills  per  ton  per  mile,  distance  255  miles. 

13-cent  proportional  rate,  Pinners  Point  or  Portsmouth  to 
Jersey  City,  7.513  mills  per  ton  per  mile,  distance  346  miles. 

16-cent  proportional  rate.  Pinners  Point  or  Portsmouth  to 
Boston,  5.460  mills  per  ton  per  mile,  distance  586  miles. 

8-cent  local  rate,  Norfolk  or  Portsmouth  to  Philadelphia, 
6.274  mills  per  ton  per  mile,  distance  255  miles. 

9-cent  local  rate,  Norfolk  or  Portsmouth  to  Jersey  City,  5.202 
mills  per  ton  per  mile,  distance  346  miles. 

15-cent  local  rate,  Norfolk  or  Portsmouth  to  Boston,  5.119 
mills  per  ton  per  mile,  distance  586  miles. 

20-cent  through  rate,  Wilmington  to  Philadelphia,  8.080  mills 
per  ton  per  mile,  distance  495  miles. 

23-cent  through  rate,  Wilmington  to  Jersey  City,  7.849  mills 
per  ton  per  mile,  distance  586  miles.  ' 

26-cent  through  rate,  Wilmington  to  Boston,  6.295  mills  per 
ton  per  mile,  distance  826  miles. 
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The  8-cent  proportional  rate  froin  Wilmington  to  Pinners 
Point  or  Portsmouth  on  shipments  to  New  York  gives  the  At- 
lantic Coast  Line  for  its  distance  of  240  miles  6.666  mills  per 
ton  per  mile,  and  the  Seaboard  Air  Line  for  its  distance  of  382 
miles  4.188  mills  per  ton  per  mile. 

The  average  rate  per  ton  per  mile  on  all  freight  carried  by  the 
Atlantic  Coast  Line  for  the  year  ending  June  30,  1899,  was 
1.477  cents,  and  for  the  Seaboard  &  Roanoke  and  Carolina  Cen- 
tral roads,  parts  of  the  Seaboard  Air  Line,  it  was  1.588  cents 
And  1.396  cents,  respectively;  for  the  New  York,  Philadelphia 
-h  Norfolk  Eailroad  Company  it  was  9.75  mills,  the  Pennsylva- 
nia Eailroad  Company  4.69  mills,  and  the  New  York,  New 
Haven  &  Hartford  1.411  cents.  The  average  rate  per  ton  per 
mile  received  by  all  roads  in  Group  4  of  "Statistics  of  Rail- 
ways," issued  by  the  Commission,  and  which  includes  the  Atlan- 
tic Coast  Line  and  part  of  the  Seaboard  Air  Line,  was  5.94 
mills.  The  average  rate  per  ton  per  mile  received  from  all 
freight  by  roads  in  Group  2,  which  includes  the  New  York, 
Philadelphia  &  Norfolk  and  Pennsylvania  Railroads,  was  5.82 
mills,  and  the  average  rate  per  ton  per  mile  received  by  all  roads 
dn  Group  1,  which  includes  the  New  York,  New  Haven  &  Hart- 
iord  Railroad,  was  1.123  cents. 

5.  The  rates  from  Norfolk,  Portsmouth,  Berkley  and  Port 
Norfolk  to  Philadelphia,  Jersey  City,  New  York  and  Boston 
:are  unquestionably  made  to  meet  the  competition  of  carriers  by 
water  between  the  same  points.  It  appears  from  the  testimony 
^nd  from  statements  made  in  their  tariffs  that  the  roads  north  of 
Norfolk  look  upon  this  as  a  compulsory  condition  which  justifies 
higher  rates  from  Norfolk  or  vicinity  on  lumber  traffic  originat- 
ing at  Wilmington  or  other  points  south  of  Norfolk  and  seeking 
the  same  northern  markets.  This,  however,  applies  to  but  one 
part  of  the  rate  from  Wilmington,  and  it  should  be  observed  that 
while  the  rate  from  Wilmington,  taken  as  a  whole,  is  a  through 
•charge  applying  on  through  shipments  to  the  north,  it  is  made 
up  in  reality  of  two  arbitraries,  just  as  it  would  be  if  two 
locals  were  used."  For  example,  the  10-cent  arbitrary  or  pro- 
portional to  Pinners  Point  or  Portsmouth  is  l^  cent  less  than 
the  local  to  Norfolk  or  Portsmouth,  and,  as  shown,  the  arbitrary 
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or  proportional  charged  by  the  carriers  north  of  Pinners  Point 
or  Portsmouth  exceeds  the  straight  rate  from  Portsmouth  or 
Norfolk.  The  result  is  that  the  through  rate  is  higher  than  a 
rate  made  by  combining  the  charges  to  and  from  Norfolk  or 
Portsmouth.  The  roads  south  of  Norfolk  formerly  charged 
their  full  local  from  Wilmington  to  Pinners  Point  or  Ports- 
mouth, but  some  years  ago  reduced  it  by  %  cent. 

Through  rates  frequently  eqiuil  the  sum  of  locals  charged  to 
and  from  an  intermediate  locality,  and  in  the  south  most  rates 
to  or  from  interior  noncompetitive  points  are  made  by  taking  the 
rate  to  or  from  a  competitive  point  and  adding  the  local  between 
the  latter  and  the  non-competitive  station;  but  it  seldom,  if  ever,, 
happens  that  the  through  rate  from  an  interior  noncompetitive 
point  is  made  to  exceed  the  sum  of  the  rates  to  and  from  any  in- 
termediate locality,  however  strong  and  controlling  the  competi- 
tion at  such  intermediate  point  may  be.  Through  rates  higher 
than  combinations  of  local  charges  are  extremely  rare  in  rail- 
road transportation,  and  those  which  have  been  brought  to  our 
attention  have  only  been  approved  when  occasioned  by  extraor- 
dinary and  peculiar  circumsfances.  They  have  not  been  justi-^ 
fied  in  any  case  by  the  fact  of  water  or  other  competition  at 
points  of  junction  between  the  connecting  roads. 

The  reason  for  this  is  plain.  Ordinarily  through  shipments, 
are  carried  by  connecting  roads  at  rates  less  in  amount  than 
those  of  the  combined  locals,  and,  primarily,  this  is  so  because 
the  necessities  of  commerce  require  it  and  because  it  is  common- 
ly less  expensive  to  the  carriers  to  transport  through  traffic  than 
to  perform  the  services  involved  in  two  local  shipments  to  and 
from  some  intermediate  station;  and  it  is  hardly  conceivable 
that  the  carriers'  cost  of  through  carriage  can  in  any  case  be 
greater  than  that  of  supplying  the  two  distinct  local  services. 

A  local  shipment  of  lumber  from  Wilmington  to  Portsmouth 
or  Norfolk  involves  placing  a  car  in  position  to  be  loaded,  al- 
lowing the  usual  time  for  loading,  billing  the  shipment,  switch- 
ing the  loaded  car  to  the  main  track  and  placing  it  in  the  train, 
hauling  it  to  Portsmouth  or  Norfolk,  placing  it  in  position  to 
be  unloaded  upon  a  depot  or  side  track,  allowing  the  usual  time 
for  imloading,  issuing  the  expense  bill  and  collecting  the  freight 
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money,  and,  it  may  be,  switching  the  car  from  the  side  track 
without  reloading.  The  same  items  of  work  and  expense  are  in- 
A'olved  in  receiving,  transporting  and  delivering  a  car  shipped 
locally  from  Norfolk  or  Portsmouth  to  Philadelphia,  Jersey 
-City  or  Boston.  When  the  shipment  is  through  from  Wilming- 
ton by  the  way  of  Portsmouth  or  Pinners  Point  there  is  but  one 
loading,  one  billing,  one  delivery,  one  unloading,  and  one  collec- 
tion of  freight  money,  and  the  carriage  instead  of  being  broken 
in  two  is  as  continuous  as  the  facilities  of  interchange  provided 
by  the  carriers  may  permit. 

The  complainant  can  ship  its  lumber  to  Portsmouth  or  Nor- 
folk and  reship  the  same  therefrom  to  northern  cities  at  the 
local  rates  in  force  to  and  from  Portsmouth  or  Norfolk;  and 
w^hen  the  roads  south  and  north  of  Norfolk  make  a  through 
route  from  Wilmington  to  the  north,  operating  through  cars,  pro- 
viding for  through  billing,  and  collection  of  rates  as  single 
charges  for  the  entire  service,  thereby  diminishing  the  cost  of 
transportation  to  themselves,  a  through  charge  exacted  by  them 
which  is  greater  than  the  sum  of  such  local  rates  is  unreason- 
able as  well  as  unjustly  discriminating  and  wrongfully  preju- 
dicial to  the  complainant  engaged  in  competition  with  manufac- 
turers in  and  about  the  city  of  Norfolk.  Something  is  said  in 
the  testimony  to  the  effect  that  a  terminal  provided  for  the  in- 
terchange of  through  business  may  be  as  expensive  to  maintain 
as  one  for  local  business,  but  there  is  nothing  to  indicate  that 
to  be  the  fact  as  to  the  points  of  interchange  involved  in  this 
case,  and  if  it  is  it  would  not  warrant  a  finding  that  these 
tlirough  charges  are  necessarily  greater  than  the  sum  of  the 
local  rates  over  the  connecting  roads.  If  there  is  any  dis- 
similarity in  the  circumstances  and  conditions  governing  the 
transportation  from  Pinners  Point,  Portsmouth,  Norfolk  and 
Port  Norfolk  it  is  in  favor  of  the  through  traffic  carried  north 
from  Pinners  Point  or  Portsmouth. 

An  additional  consideration  is  that  Wilmington  also  possesses 
ample  facilities  for  the  transportation  of  lumber  by  water  to 
northern  seaports,  and  if  rail  rates  from  Norfolk  are  made  to 
meet  water  competition  the  rail  rates  from  Wilmington  are 
affected  by  the  same  condition,  unless  the  carriers  choose  to  ig- 
nore that  condition.  There  is  no  suggestion  in  the  record  that 
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the  interests  of  carriers  north  of  Norfolk  and  adjacent  points 
are  better  served  by  carrying  lumber  from  those  points  than 
from  Wilmington.  On  the  contrary,  it  does  appear  that  lumber 
from  Wilmington  and  other  points  south  of  Norfolk  forms  a 
large  and  important  item  of  traffic  to  the  Atlantic  Coast  and 
Seaboard  Air  Lines  and  the  connecting  line  from  Portsmouth 
and  Pinners  Point. 

6.  When  the  complaint  was  filed  March  10,  1899,  the  follow- 
ing local  rates,  which  also  applied  on  through  shipments  to  the 
north,  were  in  force  to  Pinners  Point  and  Portsmouth  from 
points  in  North  Carolina :  Wilmington  10  cents ;  Castle  Hayne 
(8  miles  north  of  Wilmington),  10^  cents;  Bowdens  (57  miles, 
north  of  Wilmington),  10^  cents;  Goldsboro  (84  miles  north 
of  Wilmington),  9^^  cents;  Elm  City  (114  miles  north  of 
Wilmington),  9%  cents;  Kocky  Mount  (121  miles  north  of 
Wilmington),  9  cents;  Parmele  (on  a  branch  road  106  miles 
from  Norfolk,  Wilmington  being  245  miles),  8  cents;  Wash- 
ington (on  a  branch  road  195  miles  from  Norfolk,  Wilming- 
ton being  245  miles),  8  cents.  These  stations  are  all  on  the 
Atlantic  Coast  Line.  From  Aberdeen,  a  large  lumber  point  in 
the  interior  of  North  Carolina  on  the  Seaboard  Air  Line  about 
237  miles  from  Norfolk,  the  rate  to  Portsmouth  was  and  still 
is  10y2  cents,  and  the  through  rates  to  Philadelphia,  Jersey 
City  and  Boston  are  the  proportions  above  shown  for  the  dis- 
tances added  thereto. 

On  April  10,  1900,  the  rates  from  the  above-named  Atlantic 
Coast  Line  points,  except  Parmele  and  Washington,  were  all 
reduced — Castle  Hayne  to  9  cents,  Bowdens,  Goldsboro  and  Elm 
City  to  8  cents.  It  appears  from  these  changes  that  the  rates, 
which  formerly  ranged  from  10%  cents  at  Castle  Hayne,  near 
Wilmington,  down  to  8  cents  at  Parmele,  are  now  9  cents  from 
Castle  Hayne  and  8  cents  from  Bowdens  and  Parmele.  These 
rates  apply  to  New  York  City  as  well  as  Philadelphia,  Jersey 
City  and  Boston  traffic.  The  rate  from  Washington,  N.  C, 
was  formerly  8  cents,  but  on  April  10  last  it  was  advanced  to- 
8%  cents  by  the  Atlantic  Coast  Line. 

The  reduction  of  rates  from  points  on  the  Atlantic  Coast  Line 
north  of  Wilmington,  stopping  8  miles  north  of  Wilmington  at 
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(Jastle  Hayne,  should  apparently  include  Wilmington.  While 
the  evidence  does  not  show  it,  such  reductions  having  taken 
place  since  the  hearing,  it  would  seem  from  the  situation  and 
relative  importance  of  the  two  points  that  no  peculiar  condi- 
tions exist  which  entitle  Castle  Hayne  to  have  its  rate  to  Ports- 
mouth and  Pinners  Point  reduced  from  10%  to  9  cents  while 
the  Wilmington  rate  is  maintained  as  before  at  10  cents.  Ap- 
parently, the  reduction  made  by  the  Atlantic  Coast  Line  in 
1900  at  various  points  north  of  Wilmington  was  wrongfully 
withheld  from  Wilmington,  and  it  seems  indicated  that  a  prop- 
er reduction  in  the  proportional  rate  on  lumber  from  Wilming- 
ton to  Portsmouth  or  Pinners  Point  would  have  been  from  10 
to  9  cents  per  100  pounds. 

CONCLUSiaNS. 

The  complainant  relies  to  some  extent  upon  the  theory  that 
the  rate  per  ton  per  mile  from  Wilmington  on  lumber  shipped 
to  northern  markets  should  be  as  low  as,  if  not  lower  than,  the 
rate  per  ton  per  mile  for  the  shorter  distance  from  Norfolk  and 
vicinity.  The  findings  show  that  the  rate  per  ton  per  mile  from 
Wilmington  is  higher  than  it  is  from  Norfolk.  This  indicates 
that  the  rate  adjustment  as  between  Wilmington  and  Norfolk 
on  shipments  north  is  not  based  upon  the  well-known  principle 
that  while  the  aggregate  rate  should  increase,  the  rate  per  ton 
per  mile  should  decrease,  as  distance  increases.  That  rule,  how- 
ever, is  not  one  required  by  the  statute  and  is  subject  to  qualifi- 
cations and  exceptions.  Manufacturers'  &  Jobbers'  Union  v. 
Minneapolis  &  St.  L.  Ry.  Co.  4  I.  C.  C.  Rep.  79,  3  Inters.  Com. 
Rep.  115.  Group  rates  extending  over  considerable  areas  dis- 
regard that  portion  of  the  rule  which  recognizes  the  propriety 
of  increasing  the  aggregate  rate  as  the  distance  increases,  and 
yet  such  rates  are  not  considered  illegal  unless  they  operate  to 
subject  some  shipper,  locality  or  species  of  traffic  to  undue  or 
unreasonable  disadvantage.  For  the  same  reason  the  circum- 
stance that  with  increase  in  distance  the  rate  per  ton  per  mile 
does  not  decrease,  and  may  actually  increase,  cannot  be  said  to 
have  material  bearing  if  the  rate  which  yields  it  does  not  subject 
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the  complainant  or  a  particular  locality  to  undue  hardship. 
This  is  forcibly  illustrated  in  the  present  case.  If  the  8-cent 
proportional  from  Wilmington  to  Pinners  Point  or  Ports- 
mouth in  force  on  Xew  York  shipments  were  applied  to  Jer- 
sey City  shipments  in  connection  with  the  9-cent  local  from 
Portsmouth  or  Norfolk  to  Jersey  City,  the  total  rate  of  17  cents 
would  give  a  through  rate  per  ton  per  mile  of  5.829  mills,  which 
exceeds  the  rate  per  ton  per  mile  of  5.202  mills  applying  over 
the  shorter  distance  from  Norfolk  imder  the  9-cent  local  to  Jer- 
sey City.  Thus,  with  a  reduction  from  23  to  17  cents  in  the 
rate  from  Wilmington  to  Jersey  City  the  through  rate  per  ton 
per  mile  would  still  be  higher  than  the  rate  per  ton  per  mile 
for  the  greatly  less  distance  from  Norfolk,  and  there  is  nothing 
in  this  case  to  indicate  that  the  17-cent  rate  would  be 
unreasonable  or  imjust  to  the  complainant.  Extending  the 
5.202  mills  per  ton  per  mile  applying  from  Norfolk  to  ship- 
ments from  Wilmington  to  Jersey  City  would  result  in  a  rate 
of  1514  cents  per  100  pounds. 

Considerable  testimony  was  also  introduced  on  behalf  of  com- 
plainant which  shows  comparisons  of  rates  and  rates  per  ton 
per  mile  from  mills  on  other  roads  in  the  south  to  Norfolk  with 
those  from  Wilmington,  and  similar  testimony  as  to  rates  in 
other  sections  of  the  country  was  also  submitted.  This  testi- 
mony was  not  supported  by  such  showing  of  transportation  and 
market  conditions  as  would  render  the  testimony  in  this  re- 
spect of  decisive  force  in  our  consideration  of  the  case,  and  for 
that  reason  the  facts  indicated  thereby  are  not  included  in  the 
findings.  We  are  nevertheless  not  convinced  by  the  testimony 
that  the  through  rates  complained  of,  or  the  proportional  rates 
of  which  such  through  rates  are  composed,  are  in  themselves 
reasonable  for  the  service  rendered,  but  we  deem  it  unnecessary 
at  this  time  to  discuss  that  question.  In  our  view,  the  decision 
may  well  rest  upon  the  much  more  certain  ground  of  discrimi- 
nation or  prejudice  shown  in  the  rate  adjustment  involved. 

The  points  thus  raised  for  consideration  are:  1.  That  the 
through  rates  from  Wilmington  are  higher  than  the  sum  of  local 
rates  from  Wilmington  to  Portsmouth  or  Norfolk  and  the  joint 
rate  from  Portsmouth  or  Norfolk  to  Philadelphia,  Jersey  City 
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-or  Boston.  2.  That  the  Atlantic  Coast  Line  and  Seaboard  Air 
Line  have  put  in  an  8-cent  rate  or  proportion  from  Wibnington 
to  Pinners  Point  or  Portsmouth  on  shipments  to  New  York 
City,  but  charge  a  higher  rate  or  proportional  of  10  cents  on 
shipments  to  Jersey  City  and  Philadelphia,  both  shorter  dis- 
tance points,  and  also  to  Boston.  3.  That  the  Atlantic  Coast 
Line  reduced  its  rates  on  lumber  to  Pinners  Point  from  points 
north  of  Wilmington,  including  Castle  Hayne,  which  is  about 
S  miles  from  that  seaport  city,  but  made  no  reduction  in  the 
rate  from  Wilmington. 

This  seems  to  be  the  first  case  submitted  to  the  Commission 
-during  the  14  years  since  the  regulating  statute  was  passed 
showing  a  through  freight  charge  over  connecting  roads  in  ex- 
cess of  a  combination  of  charges  applying  to  and  from  an  inter- 
mediate point  on  the  through  line. 

In  one  case,  decided  in  March,  1888,  Business  Men's  Assg.  v. 
€hicago  &  N.  W.  By.  Co.  2  I.  C.  C.  Rep.  73,  2  Inters.  Com. 
Eep.  48,  in  which  only  the  reasonableness  of  rates  over  one  rail- 
way was  involved,  and  no  question  of  competition  between  busi- 
ness interests  and  localities  was  apparently  presented,  rates 
irom  Chicago  to  several  local  stations  beyond  St.  Peter,  Minn., 
were  higher  than  the  combination  of  rates  to  and  from  St.  Peter. 
The  Commission  said :  "I^o  reason  that  we  are  aware  of  exists 
that  could  justify  this  anomalous  condition  of  affairs."  As  the 
principal  question  involved  was  the  reasonableness  of  the  rates 
to  points  between  St.  Peter  and  Pierre  from  Chicago,  and  some 
peculiar  transportation  conditions  were  found  to  exist  at  St. 
Peter,  the  whole  matter  was  reserved  for  further  inquiry  in  a 
separate  proceeding  to  be  instituted  by  the  Commission.  This 
-additional  inquiry  does  not  appear  to  have  been  had,  either  be- 
-cause  it  was  not  afterwards  called  to  the  attention  of  the  Com- 
mission or,  more  likely,  on  account  of  subsequent  changes  in 
rate  conditions  and  rates  in  that  territory  which  rendered  it  un- 
necessary. 

Two  passenger  cases  involving  higher  interstate  fares  than 
the  sum  of  local  fares  fixed  by  the  respective  States  have  been 
<iecided  by  the  Commission.  In  Railroad  SWarehotcseComrs.v. 
Eureka  Springs  Ry.  Co.  7  I.  C.  C.  Rep.  69,  the  defendant  car- 
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ried  passengers  between  Seligman,  Mo.,  and  Eureka  Springs, 
Ark.,  18y2  miles,  at  the  rate  of  10  cents  a  mile.  A  statute  of 
Arkansas  limited  the  passenger  fare  in  that  State  to  5  cents  a 
mile,  and  under  the  Missouri  law  but  4  cents  a  mile  could  be 
charged  in  that  State.  The  Commission  ordered  that  the 
through  rate  should  not  exceed  $1.20  (6^/^  cents  a  mile).  Un- 
der such  maximum,  the  through  rate,  amounting  to  821^  cents, 
was  still  in  excess  of  the  combined  State  rates.  This  was  per- 
mitted in  consideration  of  the  meagre  traffic  earnings  of  the 
carrier.  We  said  in  that  case  that  ordinarily  the  whole  charge 
should  not  be  more  than  all  its  parts  and  that  under  favorable 
financial  and  business  conditions  we  would  not  hesitate  to  find 
any  passenger  rate  between  Eureka  Springs  and  Seligman  in 
excess  of  82%  cents  unreasonable.  Commissioner  Knapp,  dis- 
senting from  the  view  of  the  majority  that  the  10-cent  propor- 
tional rate  was  unreasonable,  said:  "The  rates  complained  of 
are  in  no  sense  discriminatory.  They  do  not  occasion  injury 
by  relative  injustice  between  rival  towns  or  competing  articles 
of  traffic.  If  they  did  a  very  different  question  would  be  pre- 
sented. The  necessity  for  a  given  amount  of  earnings  is  no 
justification  for  wrongdoing  of  that  character." 

In  the  other  passenger  case  referred  to,  Savannah  Bureau  of 
Freight  &  Transportation  v.  Charleston  &  S.  Ry.  Co.,  7  I.  C. 
C.  Rep.  601,  the  passenger  rate  between  Savannah,  Ga.,  and 
Charleston,  S.  C,  was  involved.  This  rate  was  greater  than 
the  combination  of  rates  allowed  by  Georgia  and  South  Caro- 
lina, and  it  was  made  so  by  an  act  of  the  South  Carolina  legisla- 
ture limiting  the  rate  within  that  State  to  3l^  cents  per  mile 
imless  otherwise  provided  by  the  State  Railroad  Commission. 
We  held  that  the  Federal  Act  contains  no  provision  under  which 
the  interstate  fare  must  necessarily  be  reduced  because  the 
South  Carolina  mileage  rate  was  lowered  by  the  State  act,  or 
be  varied  according  to  a  different  mileage  rate  which  might  be 
fixed  by  the  State  Commission.  The  Commission  further  ob- 
served in  that  case  that  the  record  contained  no  indication  of 
injury  to  residents  of  Savannah  on  account  of  the  rates  in  ques- 
tion, or  that  merchants  in  that  city  were  in  any  way  unduly 
prejudiced  by  such  rates  in  their  competition  with  dealers  in 
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Charleston  for  trade  in  the  section  served  by  the  defendant  rail- 
way. In  these  passenger  cases  the  rates  within  the  States  were 
fixed  by  law.  In  one,  the  carrier  could  not  afford  to  do  the 
light  interstate  traffic  under  the  State  rates  so  established,  and 
in  the  other  it  was  plain  that  the  legality  of  the  interstate  rate 
could  not  be  held  to  depend  upon  changes  which  might  from 
time  to  time  be  made  by  the  legislature  or  railroad  commission 
of  one  of  the  states.  There  was  no  suggestion  in  either  of 
relative  injustice  or  undue  disadvantage  to  any  person  or  lo- 
cality. 

In  the  case  under  consideration  the  rates  from  Wilmington 
to  Norfolk,  Portsmouth  and  Pinners  Point  are  interstate  rates, 
those  from  such  points  to  Philadelphia,  Jersey  City  and  Bos- 
ton are  interstate  rates,  and  these  rates  have  been  established 
by  the  carriers  themselves  in  accordance  with  their  ideas  of 
conditions  appertaining  to  the  traffic  and  the  revenue  necessary 
to  be  derived  therefrom.  In  fixing  and  adjusting  these  rates 
they  were  unhampered  by  any  rate  fixed  by  law  or  authority 
of  law,  and  the  sole  reason  which  can  be  assigned  for  the  higher 
through  rates  from  Wilmington  than  the  combination  of  rates 
to  and  from  Norfolk  or  Portsmouth  is  stress  of  competition  at 
Norfolk  and  points  adjacent  to  that  city.  That  might  consti- 
tute justification  for  making  a  through  rate  which  would  be 
as  high  as  the  combination  of  these  intermediate  rates,  but  nei- 
ther competition  nor  the  need  of  greater  revenue  can  operate 
to  justify  such  unjust  discrimination  as  is  evidenced  by  a 
through  rate  on  traffic  from  a  competing  locality  higher  than  the 
combination  of  separately  established  charges  to  and  from  an- 
other competing  locality  on  the  direct  through  line. 

The  complainant  has  the  legal  right  under  the  tariffs  of  the 
Atlantic  Coast  Line  and  Seaboard  Air  Line  to  ship  a  carload 
of  lumber  from  Wilmington  to  Norfolk  or  Portsmouth  at  a  rate 
of  10y2  cents  per  100  pounds,  and  under  the  tariffs  of  the  New 
York,  Philadelphia  &  Norfolk  Eailroad  and  its  connections  on 
the  north  complainant^s  consignee  in  Norfolk  or  Portsmouth 
has  the  legal  right  to  ship  that  same  lumber  from  that  point  to 
Philadelphia,  Jersey  City  or  Boston  at  8,  9  and  15  cents  per 
100  pounds,  respectively.  There  is  nothing  to  prevent  the  com- 
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plainant  from  shipping  the  lumber  to  itself  at  Norfolk  or  Ports- 
mouth and  having  the  reshipment  made  for  its  own  account. 
Indeed,  it  might,  for  example,  ship  over  the  Seaboard  Air  Line 
to  Portsmouth  to  its  own  order,  direct  delivery  to  the  New 
York,  Philadelphia  &  Norfolk,  and  by  separate  order  direct  the 
New  York,  Philadelphia  &  Norfolk  to  ship  the  car  to  Phila- 
delphia, Jersey  City  or  Boston.  The  Seaboard  Air  Line  could, 
it  is  true,  refuse  to  permit  its  car,  thus  used  for  a  local  ship- 
ment to  Portsmouth,  to  be  sent  north  on  reshipment,  notwith- 
standing the  same  car  might  be  employed  in  a  through  shipment 
from  Wilmington,  but  if  it  took  that  poeition  it  would  be  with 
a  view  of  preventing  the  complainant  or  other  Wilmington 
shipper  from  utilizing  a  lower  combination  of  rates,  and  not 
for  any  justifiable  traffic  purpose. 

Carriers  in  various  sections  of  the  country  have,  whether  le- 
gally or  illegally  has  never  been  authoritatively  determined, 
fallen  into  a  custom  of  making  local  and  proportional  rates  be- 
tween the  same  points,  the  local  applying  on  freight  intended 
to  be  actually  delivered,  and  the  proportional  upon  freight  con- 
signed from  some  more  distant  point  of  shipment  or  to  some 
more  distant  destination,  but  in  no  previous  case  submitted  to 
the  Commission  for  decision  has  the  proportional  been  higher 
than  the  local.  The  practice  of  making  such  lower  proportional 
rates  has  been  mainly  defended  upon  the  grounds  that  it  con- 
stitutes in  reality  a  share  of  a  through  rate  on  through  traffic 
which  is  carried  at  less  expense  to  the  carrier  than -that  entailed 
in  local  service,  and  that  commercial  conditions  necessitate  the 
carriage  of  through  traffic  at  rates  less  in  the  aggregate  than  the 
sum  of  local  charges.  A  proportional  higher  than  the  local  or 
straight  rate  between  the  same  points  disregards  both  of  these 
fundamental  considerations.  As  the  findings  show,  there  is  no 
suggestion  that  transporting  Wilmington  lumber  from  Pinners 
Point  or  Portsmouth  is  in  any  respect  more  expensive  to  the  car- 
riers north  of  those  points  than  transporting  lumber  shipped 
from  Norfolk,  Port  Norfolk  or  Portsmouth. 

The  rates  from  Wilmington  to  Philadelphia,  Jersey  City  and 
Boston,  to  the  extent  that  tiiey  exceed  the  sum  of  rates  from  Wil- 
mington to  Norfolk  or  Portsmouth  and  from  the  latter  points 
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to  the  northern  destinations  mentioned,  are  in  violation  of  sec- 
tion 3  of  the  statute.  We  also  think  they  violate  the  first  sec- 
tion. 

We  are  also  of  opinion  that  in  charging, a  through  rate  which 
exceeds  the  sum  of  the  Jocals  by  reason  of  the  fact  that  the  pro- 
portion from  Portsmouth  north  exceeds  the  local  from  that 
I)oint,  these  carriers  violate  the  second  section.  A  carload  of 
lumber  shipped  north  from  Wilmington  is  carried  by  the  Sea- 
board Company  to  Portsmouth  and  there  delivered  to  the  line 
leading  north.  That  line  exacts  from  the  Wilmington  dealer  a 
greater  charge  than  would  be  imposed  if  the  lumber  originated 
at  Portsmouth  or  Norfolk  for  the  reason  that  it  comes  from  Wil- 
mington. The  circumstances  and  conditions  applying  on  the 
transportation  from  Portsmouth,  Norfolk  or  vicinity  are  sub- 
stantially similar  whether  the  lumber  originates  there  or  at  Wil- 
mington, or  if  any  difference  exists  it  is  in  favor  of  the  through 
Wilmington  business.  Such  higher  charge  on  the  Wilmington 
traiSc  is  clearly  against  the  rule  of  the  Wight  case  (Wight  v. 
United  States,  161  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Itep. 
822),  which  lays  down  the  principle  that  competitive  conditions 
cannot  excuse  the  imposition  of  a  greater  charge  for  like  service 
under  the  second  section. 

The  carrier  receiving  the  Wilmington  lumber  at  Portsmouth 
as  a  new  shipment  to  the  north  has  no  right  to  inquire  into  its 
origin  or  how  it  comes  to  be  offered  for  transjportation.  Being 
there,  it  must  transport  it  for  all  shippers  at  the  same  rate.  If 
Wilmington  lumber  could  only  come  to  Portsmouth  upon  a  joint 
rate  the"matter  might  stand  differently,  but  so  long  as  it  can  be 
brought  there  upon  the  local  rate  the  carrier  is  obliged  to  carry 
it  forward  upon  another  local  rate  or  whatever  rate  is  in  force 
to  destination  from  that  point ;  and  this  being  so,  both  law  and 
fair  dealing  forbid  these  carriers  from  entering  into  any  sort 
of  an  agreement  which  will  prevent  the  shipper  at  Wilmington 
from  availing  himself  of  those  rates  which  by  their  published 
tariffs  are  open  to  the  public  It  is  plain,  therefore,  that  upon 
every  consideration  the  through  rate  from  Wilmington  should 
not  exceed  the  sum  of  the  rates  to  and  from  Portsmouth,  Nor- 
folk or  points  in  that  vicinity  to  the  northern  destinations. 
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Thus  far  we  have  considered  the  charges  from  WiLoiington  as 
through  rates.  These  charges  from  Wihnington  appear  by  the 
evidence,  however,  to  be  made  up  of  two  distinct  rates  or  arbi- 
traries,  either  of  which  can  be  changed  by  the  carriers  making 
them  without  the  assent  or  concurrence  of  the  others.  The  total 
rates  have  been  named  in  joint  tariffs,  and  they  may  be  in  law 
joint  through  rates,  but  apparently  the  only  agreement  required 
is  that  authorizing  issuance  of  the  tariff.  The  component  parts 
of  the  total  rates  are  those  named  for  all  lumber  coming  to  the 
northern  lines  at  points  in  the  vicinity  of  Norfolk  and  those 
made  by  the  southern  roads  from  points  of  shipment  to  points 
in  the  vicinity  of  Norfolk.  The  testimony  shows  that  the  At- 
lantic Coast  Line  or  Seaboard  Air  Line  can  reduce  or  increase 
the  proportional  rate  from  Wilmington  independently  of  the 
carriers  north  of  Norfolk,  and  that  these  northern  carriers  can 
increase  or  reduce  the  proportion  or  arbitrary  from  Pinners 
Point  or  Portsmouth  without  securing  the  agreement  of  the 
southern  roads  or  either  of  them.  The  carriers  south  and  car- 
riers north  are  free  to  adjust  these  proportional  rates  exactly 
as  they  see  fit.  The  total  rates  are  not  fixed  according  to  mile- 
age or  upon  any  percentage  basis.  The  Conunission  may,  there- 
fore, consider  and  pass  upon  these  separately  made  proportions 
or  arbitraries.  In  saying  this  we  do  not  mean  to  intimate  that 
the  divisions  accruing  to  the  carriers  might  not  be  considered  in 
this  case  if  the  rate  itself  was  made  and  published  as  a  strictly 
joint  rate. 

At  the  present  time  carriers  leading  north  from  Pinners 
Point  and  Norfolk,  charge  a  proportion  or  arbitrary  on  Wil- 
mington business  which  is  more  than  their  local  rate  from  Nor- 
folk or  Portsmouth  or  points  in  that  vicinity.  The  excuse  ap- 
parently is  that  the  local  rate  from  Norfolk,  Portsmouth  and 
adjacent  points  has  been  forced  down  by  water  conjpetition. 
Divisions  of  joint  rates  are  usually  less  than  corresponding 
locals  and  almost  without  exception  not  greater.  Without  de- 
termining whether  a  case  might  not  arise  in  which  such  divi- 
sion could  with  propriety  be  made  greater  than  the  local  rate, 
we  are  clearly  of  the  opinion  that  no  such  case  is  presented  here 
where  the  total  through  rate  on  competitive  traffic  exceeds  the 
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sum  of  the  charges  to  and  from  an  intermediate. point.  While 
the  rate  from  Norfolk  north  is  undoubtedly  affected  by  water 
competition,  we  do  not  find  under  all  the  circumstances  that  it 
is  extravagantly  low ;  or  that,  considered  as  a  division  of  a  long 
distance  through  rate,  it  can  even  be  said  to  be  in  any  way  un- 
reasonably low. 

Norfolk  and  Wilmington  are  in  competition  in  this  hmiber 
business.  There  is  water  competition  from  Wilmington  as  well 
as  from  Norfolk  to  the  points  of  destination  herein  involved. 
A  concession  in  the  freight  rate  to  the  lumber  manufacturer  at 
Norfolk  is  a  serious  handicap  to  the  complainant  at  Wilming- 
ton. When  these  lines  transport  lumber  from  Norfolk  or  vicin- 
ity to  northern  destinations  for  a  less  rate  than  they  will  trans- 
port the  complainant's  lumber  from  the  same  point,  the  latter 
involving  probably  less  and  certainly  no  greater  cost  of  service 
to  the  same  destinations,  they  are  guilty  of  a  discrimination 
against  the  complainant  which  we  are  clear  must,  upon  the  facts 
of  this  case,  be  held  to  be  an  unjust  discrimination  and  an  un- 
due preference.  Certainly,  until  water  competition  or  some 
other  force,  over  which  these  carriers  have  no  control  has  forced 
down  the  rates  from  Norfolk  or  Portsmouth  north  to  a  point 
materially  lower  than  those  now  in  force,  the  carriers  should 
not  exact  on  through  business  from  Wilmington  a  proportion 
higher  than  their  straight  rates  from  Norfolk  or  Portsmouth. 

As  to  the  through  charges  higher  than  the  sum  of  rates  to  and 
from  Norfolk  and  Portsmouth,  the  point  \vas  presented 
upon  the  rates  shown  in  the  complaint  as  in  force  to  Jer- 
sey City;  there  was  testimony  in  regard  to  it,  and  it  is, 
'moreover,  largely,  if  not  altogether,  a  question  of  law.  The 
two  points  remaining  for  consideration  arise  wholly  from 
acts  done  by  the  carriers  since  the  hearing,  and  they  may  be 
able  to  show  facts  which  will  justify  the  peculiar  rate  adjust- 
ments resulting  therefrom.  Conditions  may  possibly  exist 
which  justify  and  render  lawful  a  relation  of  rates  under  which 
on  shipments  from  Wilmington  the  Atlantic  Coast  Line  or  Sea- 
board Air  Line  charges  8  cents  for  the  haul  to  Pinners  Point 
or  Portsmouth  when  the  traffic  is  destined  to  New  York  City 
and  10  cents  when  destined  to  Jersey  City,  lighterage  expense 
being  involved  on  the  New  York  shipment  and  none  on  the  Jer- 
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sey  City  business,  and  such  destinations  being  separated  only 
by  the  Hudson  Eiver.  It  is  possible  that  some  extraordinary 
competitive  or  other  forceful  condition  arose  or  was  necessarily 
taken  into  account  by  the  carriers  in  November  last  which  ap- 
plied  to  New  York  and  not  to  Jersey  City  on  shipments  only 
from  Wilmington;  and  that  the  force  of  such  competitive  or 
other  condition  had  no  effect  upon  the  rates  from  Norfolk  or 
vicinity,  which  were  and  are  3  cents  higher  to  New  York  than 
to  Jersey  City.  The  10-cent  rate  or  proportion  from  Wilming- 
ton to  Pinners  Point  or  Portsmouth  on  shipments  to  Philadel- 
phia and  Boston,  while  for  the  same  service  8  cents  is  charged 
upon  shipments  to  New  York,  all  the  points  involved  being  sea- 
ports and  served  by  water  as  well  as  rail  transportation,  is  ap- 
parently unlawful,  and  the  through  rate  from  Wilmington  to 
Jersey  City  higher  than  the  lower  longer  distance  rate  from 
Wilmington  to  New  York  is  also  prima  facie  unlawful,  but  no 
order  can  properly  be  entered  in  regard  thereto  until  after  the 
carriers  have  been  given  suitable  opportunity  to  state  their  de- 
fense. The  lower  8-cent  proportional  to  New  York  may  actu- 
ally benefit  instead  of  injure  the  Wilmington  shippers,  includ- 
ing the  complainant,  but  upon  the  rates  themselves,  the  way 
they  are  made  and  the  situation  of  these  other  seaport  markets,. 
Philadelphia,  Jersey  City  and  Boston,  as  compared  with  New 
York,  it  is  somewhat  difficult  to  see  why  if  such  8-cent  rate  or 
proportion  is  required  for  New  York  shipments  it  is  not  equally 
required  in  the  interest  both  of  Wilmington  shippers  and  their 
consignees  on  shipments  to  Philadelphia,  Jersey  City  and  Bos- 
ton. 

The  same  ruling  must  apply  as  to  the  question  of  relative  in- 
justice presented  by  the  relation  in  rates  on  the  Atlantic  Coast 
Line  from  points  north  of  Wilmington,  including  a  point  as 
close  as  8  miles  to  Wilmington,  which  was  not  applied  by  that 
company  at  Wilmington,  notwithstanding  its  favorable  location 
as  a  competitive  seaport,  white  points  from  which  the  reduc- 
tions were  made  effective  had  no  such  advantage.  Such  action 
apparently  results  in  undue  prejudice  to  complainant  and  others 
at  Wilmington,  but  this  carrier  may  be  able  to  show  justifica- 
tion, and  if  it  can  it  is  entitled  to  do  so. 
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The  issuance  of  order  herein  will  be  suspended  for  20  days 
after  service  of  a  copy  of  this  report  and  opinion,  to  enable  de- 
fendant carriers  south  of  Norfolk  to  prepare  and  file  supple- 
mental answers  in  regard  to  the  two  points  last  above  mentioned, 
the  Atlantic  Coast  Line  as  to  both  points  and  the  Seaboard  Air 
Line  as  to  the  discrimination  in  favor  of  New  York  shipments, 
or  to  make  such  changes  in  the  rates  thereby  involved  as  will 
remove  the  prejudice  which  now  appears  to  operate  unduly 
against  Wilmington.  The  New  York,  Philadelphia  &  Norfolk 
and  connecting  carriers  north  of  Norfolk  and  vicinity  should 
immediately  proceed  to  make  the  changes  in  their  rates  herein- 
above directed.  Upon  the  expiration  of  the  period  of  20  days 
specified  such  order  or  orders  will  be  entered  as  the  case  may 
seem  to  require. 
9  L  C.  C.  Rep. 


42  INTEESTATE    COMMERCE    BEPOSTS. 


A.  W.  HOLDZKOM. 

V. 

MICHIGAN    CENTKAL   KAILWAY    COMPANY    AND 

OTHEKS. 


Decided  April  IS,  1901, 


1.  In  cases  involving  lower  charges  for  longer  than  for  shorter  distances 
over  the  same  line  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance,  all  forms  of  competition  must  be  taken  into 
account,  but  the  mere  fact  of  competition  at  the  more  distant  point 
does  not  of  necessity  justify  the  lower  longer  distance  charge.  In  this 
case  the  construction  of  the  third  section^  or  undue  preference  clause 
of  the  statute,  is  also  involved,  and  under  that  section  at  least  the 
question  is  not  merely  does  some  form  of  competition  exist  at  the  more 
favored  point  which  is  not  found  at  the  other,  but  rather  do  all  the  cir- 
cumstances and  conditions,  giving  due  regard  to  the  interests  of  all 
parties,  excuse  the  preference. 

2.  Two  railroad  lines  serve  both  Los  Angeles  and  San  Bernardino,  and  if 

Los  Angeles  has  means  at  its  command  by  which  it  may  force  a  rate 
from  such  lines  or  either  of  them  which  San  Bernardino  does  not 
possess,  that  is  an  element  which  must  be  considered  in  determining 
the  legality  of  a  lower  rate  from  the  east  to  lios  Angeles,  the  longer 
distance  point;  but  tl^e  fact  that  it  is  a  larger  town  with  more  busi- 
ness, and  therefore  that  competition  between  the  lines  is  fiercer  there 
than  at  San  Bernardino,  does  not  justify  the  disparity  in  charges  in 
favor  of  Ijos  Angeles.  The  two  roads  cannot  agree  to  compete  here 
and  not  compete  there.  In  their  capacity  of  public  servants  minister- 
ing to  the  wants  of  these  communities  they  most  not  favor  one  above 
the  other  simply  because  it  is  stronger  to  bc^n  with.  One  of  the 
underlying  principles  of  the  Act  to  R^lat«  commerce  is  equality  be- 
tween great  and  small. 
8.  Traffic  brought  from  the  east  by  the  U.  P.,  N,  P..  G.  X.  and  C.  P.  Rys. 
to  various  Northern  Pacific  seaports  can  be  carried  from  thence  to  Los 
Angeles  without  passing  orer  the  routes  of  ^iker  the  S.  P.  or  S.  F. 
S3rstems«  but  it  must  pass  ov«r  one  of  such  roads  to  reach  San  Ber- 
nardino.   Merchandise  by  the^e  rail  and  water  routes  t«  Los  Angeles 
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must  be  transpoi-tcd  by  rail  across  the  continent,  transshipped  and 
carried  1,200  miles  by  ocean,  and  again  transshipped  for  another  20 
miles  rail  haul  before  it  reaches  Los  Angeles  in  competition  with  the  S. 
P.  or  S.  F.  Ry.  Held,  That  while  traffic  may  be  and  at  times  actually 
is  carried  by  such  circuitous  rail  and  water  routes,  it  is  questionaJble 
whether  it  ought  to  be,  and  the  Commission  does  not  hold  in  this  case 
that  such  competition  in  itself  constitutes  justification  for  a  higher 
rate  at  an  intermediate  point  like  San  Bernardino  than  is  enforced 
on  traffic  from  the  east  to  Los  Angeles. 

4.  The  conditions  affecting  traffic,  including  carriages  and  buggies,  from 
eastern  points  are  rendered  substantially  different  at  Los  Angeles  than 
at  San  Bernardino,  a.  shorter  distance  point  on  the  same  line,  by  the 
competition  of  carriers  wholly  by  water  from  the  Atlantic  Seaboard 
to  Port  Los  Angeles,  a  point  on  the  Pacific  Coast  near  Los  Angeles,  and 
the  effect  of  such  competition  by  water  direct  to  San  Francisco  is,  upon 
all  the  circumstances,  properly  recognized  at  Los  Angeles  by  giving 
that  city  all  rail  rates  from  the  east  as  low  as  those  in  effect  to  San 
Francisco. 

5.  No  opinion  is  expressed  as  to  whether  rates  from  the  East  to  San  Ber- 
nardino made  by  combining  the  rates  to  Los  Angeles  with  the  locals 
back  to  San  Bernardino  can  lawfully  be  constructed  in  that  manner, 
the  evidence  being  insufficient  to  enable  the  Commission  to  determine 
the  question.  Danville  v.  8o,  Ry,  Co.,  8  I.  C.  C.  Rep.  409,  571,  and 
Hampton  v.  A".  C,  rf  St,  L,  Hy.  Co,,  8  I.  C.  C.  Rep.  503,  cited  and  dis- 
tinguished. 

Edmund  E.  Katz  for  complainant. 

Henry  Russell  and  Ashley  Pond  for  the  Michigan  Central 
XV.  XV.  Co. 

E.  D.  Kenna,  Robert  Dunlop  and  C.  N.  Sterry  for  the  Atchi- 
son, Topeka  &  Santa  Fe  System. 

Report  and  Opinion. 

Pbouty^  Commissioner: 

The  complainant  is  a  dealer  in  buggies  and  carriages  at  San 
Bernardino,  Cal.,  and  his  complaint  is  that  the  defendants 
charge  for  the  transportation  of  these  articles  from  Jackson, 
Mich.,  to  San  Bernardino  a  rate  which  is  higher  than  that 
charged  to  Los  Angeles,  a  more  distant  point,  thereby  violating 
the  third  and  fourth  sections  of  the  Act  to  regulate  commerce. 
He  further  alleges  that  rates  in  general  from  territory  east  of 
the  Missouri  Eiver  to  San  Bernardino  are  higher  than  those  to 
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Los  Angeles,  being  therefore  in  violation  of  the  third  and  fourth 
sections,  and  that  both  rates  on  buggies  and  carriages  and  rates 
in  general  from  the  Missouri  River  and  territory  east  to  San 
Bernardino  are  unreasonable  in  and  of  themselves. 

The  defendants  are  the  Michigan  Central  Railway  Company^ 
the  Atchison,  Topeka  &  Santa  Fe  Railway  Company,  the  Santa 
Fe  Pacific  Railroad  Company  and  the  Southern  California 
Railway  Company  and  together  they  constitute  a  through  line 
from  Jackson  to  Los  Angeles  which  passes  through  San  Bernar- 
dino, by  which  they  transport  upon  through  bills  9f  lading  at  a 
through  rate  buggies  and  carriages  as  well  as  other  commodities 
to  both  San  Bernardino  and  Los  Angeles.  They  admit  that  the 
rate  upon  buggies  and  carriages  and  rates  in  general  are 
higher  from  eastern  territory  to  San  Bernardino,  the  interme- 
diate, than  to  Los  Angeles,  the  more  distant  point,  but  assert  that 
such  rates  to  San  Bernardino  are  reasonable  in  themselves  and 
that  competitive  conditions  at  Los  Angeles  create  dissimilar  cir- 
cumstances and  conditions  which  justify  a  lower  rate  at  that 
point. 

January  1,  1901,  rates  upon  buggies  and  carriages  from 
Jackson,  Mich.,  to  Los  Angeles  and  San  Bernardino,  Cal.,  re- 
spectively, in  cents  per  hundred  pounds  were  as  follows : 

To  Los  Angeles  C.  L.  220;  L.  C.  L.  450; 

To  San  Bernardino  C.  L.  250;  L.  C.  L.  501; 
making  a  difference  in  favor  of  Los  Angeles  on  C.  L.  of  30  cents 
and  on  L.  C.  L.  of  51  cents  per  hundred  pounds.     These  same 
rates  apply  from  the  Missouri  River  and  territory  east. 

It  is  not  necessary  to  state  in  detail  other  rates  to  these  respec- 
tive localities.  Generally  speaking  it  may  be  said  that  common 
point  territory  east  of  the  Missouri  River  takes  a  blanket  rate  to 
Los  Angeles  and  in  most  instances  to  San  Bernardino,  that 
class  and  commodity  rates  which  apply  to  both  San  Bernardino 
and  Los  Angeles  are  uniformly  higher  to  the  former  than  to  the 
latter  point  and  that  in  addition  there  are  in  effect  many  com- 
modity and  special  rates  to  Los  Angeles  which  do  not  apply  to 
San  Bernardino,  the  general  result  of  the  whole  scheme  being  to 
make  the  transportation  charge  by  rail  from  the  Missouri  River 
and  territory  east  materially  higher  to  San  Bernardino  than  to 
Los  Augelee. 
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Of  the  defendants  named  the  Atchison,  Topeka  &  Santa  Fe, 
the  Santa  Fe  Pacific  and  the  Southern  California  are  operated 
under  a  common  management,  being  known  as  the  Santa  Fe 
System,  and  the  lines  of  that  system  extend  from  Chicago  to  Los 
Angeles  and  beyond,  passing  through  San  Bernardino,  which  is 
about  sixty  miles  west  of  Los  Angeles.  The  Santa  Fe  System 
connects  at  Chicago  with  the  Michigan  Central  Railroad  and 
with  many  other  railroads  from  the  east.  It  also  connects  at 
Kansas  City  with  many  lines  from  the  east  and  the  middle  west, 
and  there  are  other  connections  at  other  points  upon  its  route. 
Through  these  connections  at  Chicago,  Kansas  City  and  else- 
w^here  it  receives  traffic  from  a  large  portion  of  the  territory  ly- 
ing east  of  the  Missouri  Kiver  destined  to  Los  Angeles  and  San 
Bernardino  and  it  is  a  party  to  tariffs  under  which  this  traffic  is 
transported.  All  such  traffic  of  necessity  passes  through  San 
Bernardino  on  its  way  to  Los  Angeles. 

San  Bernardino  is  also  served  by  the  Southern  Pacific  Com- 
pany. It  is  not  upon  the  main  line  but  is  reached  by  a  branch 
four  miles  in  length  which  leaves  the  main  line  at  Colton.  The 
Southern  Pacific  Company  operates  a  line  of  railroad  from  New 
Orleans  through  El  Paso  to  Los  Angeles  and  so  to  San  Francis- 
co, and  Colton  is  upon  this  line.  It  has  also  a  line  from  San 
Francisco  to  Ogden,  Utah,  and  from  San  Francisco  to  Portland, 
Oregon.  It  operates  a  line  of  steamships  between  New  York 
and  New  Orleans  by  which  it  carries  much  traffic  from  the  At- 
lantic seaboard  for  Southern  California  and  Saj^  Francisco. 
At  New  Orleans  it  connects  with  various  lines  of  railway  lead- 
ing from  the  south  and  middle  west  and  from  these  lines  it  re- 
ceives traffic  destined  for  Pacific  Coast  points.  Still  another 
connection  at  El  Paso  brings  to  it  traffic  from  all  parts  of  th 
south,  east  and  west.  At  Ogden  it  connects  with  the  Kic 
Grande  Western  and  the  Union  Pacific  and  these  lines  deliver 
to  it  business  from  all  portions  of  the  west  and  east.  Traffic 
by  its  route  through  the  El  Paso  gateway  reaches  San  Bernardi- 
no at  a  somewhat  less  distance  than  Los  Angeles,  but  business 
via  Ogden  would  pass  through  Los  Angeles  before  reaching  San 
Bernardino. 

It  will  be  seen,  therefore,  that  all-rail  traffic  from  all  the  east- 
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em  portions  of  the  United  States  may  reach  San  Bernardino 
and  Los  Angeles  by  either  the  Santa  Fe  or  die  Southern  Pacific^ 
but  that,  if  it  goes  entirely  by  rail,  it  must  reach  these  destina- 
tions by  one  or  the  other  of  these  two  routes. 

Los  Angeles  is  not  a  seaport  although  in  close  proximity  to 
the  ocean.  There  are  several  ports  through  which  it  receives 
ocean  traffic,  these  being  San  Pedro,  Redondo,  and  Port  Los  An- 
geles. The  distance  from  all  these  ports  is  about  twenty  miles. 
The  Southern  Pacific  Company  has  a  line  of  railway  from  Los 
Angeles  to  Port  Los  Angeles  and  San  Pedro,  and  the  Santa  Pe 
System  to  Redondo. 

There  are  also  independent  lines  of  railway  from  Los  Angeles 
to  Redondo  and  San  Pedro.  Rail  rates  from  all  these  ports  are : 
first  class  15  cents,  second  class  12  cents ;  third  class  12  cents,, 
fourth  class  11  cents. 

Los  Angeles  also  apparently  receives  ocean  traffic  to  some  ex- 
tent through  San  Diego  which  is  situated  126  miles  distant  and 
is  a  harbor  of  considerable  consequence.  All  rail  rates  from 
eastern  territory  are  the  same  to  Los  Angeles  and  San  Diego  but 
are  higher  to  San  Pedro,  Redondo  and  Port  Los  Angeles  by  the 
amount  of  the  local  from  Los  Angeles  to  these  ports. 

The  testimony  in  the  case  as  originally  made  up  did  not  clear- 
ly show  the  route  by  which  water  traffic  from  the  east  reached 
Los  Angeles^  whether  directly  or  by  way  of  San  Francisco,  nor 
the  relative  rate  to  San  Francisco  and  Los  Angeles.  For  the 
purpose  of  determining  this  the  case  was  opened  for  further 
evidence  and  the  testimony  of  the  Traffic  Manager  of  the  Pana- 
ma Railroad  and  of  the  New  York  representative  of  the  Amer- 
ican-Hawaiian Steamship  Company  was  taken. 

The  Panama  Railroad  maintains  a  line  of  steamships  of  its 
own  from  New  York  to  Colon  and  operates  in  connection  with 
other  lines  upon  the  west  from  Panama  north.  It  accepts  traf- 
fic for  both  San  Francisco  and  Los  Angeles  but  mainly  for  San 
Francisco.  ,  Traffic  for  Loe  Angeles  is  sent  to  San  Francisco 
and  from  thence  re-shipped  usually  by  coastwise  steamers  to 
Los  Angeles.  Rates  are  ordinarily  somewhat  higher  to  Los  An- 
geles than  to  San  Francisco,  although  not  uniformly  so.     San 
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Francisco  business  is  more  attractive  and  more  sought  after  by 
this  line. 

The  American-Hawaiian  Line  owns  its  own  ahips  and  oper- 
ates around  Cape  Horn  or  through  the  Straits  of  Magellan. 
It  accepts  traffic  for  both  San  Francisco  and  Los  Angeles  but  or- 
dinarily does  not  carry  freight  for  both  these  destinations  upon 
the  same  vessel.  Occasionally  traffic  for  Los  Angeles  is  taken 
to  San  Francisco  and  thence  re-shipped  by  boat  to  Los  Angeles, 
but  as  a  rule  an  entire  cargo  is  sent  to  one  point  or  the  other, 
more  cargoes  being  loaded  for  San  Francisco  than  for  Los  An- 
geles. Rates  are  somewhat  higher  usually  to  Los  Angeles  liian 
to  San  Francisco  for  the  reason  that  the  steamsjiip  company  is 
obliged  to  pay  the  local  freight  rate  from  the  port  of  entry  to 
Los  Angeles.  The  general  effect  of  the  testimony  is  to  show 
that  traffic  moves  with  about  equal  freedom  from  the  Atlantic 
seaboard  to  both  San  Franqisco  and  Los  Angeles  but  that  the 
rate  to  the  latter  point  is  somewhat  higher  by  reason  of  the  rail 
haul  from  the  port  of  discharge.  Neither  of  those  lines  has 
ever  carried  freight  for  San  Bernardino,  and  neither  of  them 
makes  rates  to  interior  points  upon  the  Pacific  Coast  to  any  ex- 
tent 

While  neither  Los  Angeles  nor  San  Bernardino  can  be 
reached  from  the  east  by  any  all  rail  route  except  the  Southern 
Pacific  and  the  Santa  Fe,  it  is  possible  to  reach  Iios  Angeles  by 
other  means.  Transcontinental  lines  touch  water  communi- 
cation with  the  Pacific  Ocean  at  Portland,  Tacoma,  Seattle  and 
Vancouver.  Freight  can  be  transported  across  the  continent  to 
the  Pacific  Coast  at  these  points  by  rail  and  thence  sent  by  wa- 
ter to  San  Francisco  and  Los  Angeles.  The  distance  from  these 
Pacific  Coast  points  to  San  Francisco  by  water  is  approximate- 
ly 750  miles  and  to  Los  Angeles  450  miles  farther.  Competi- 
tion by  these  combined  rail  and  ocean  routes  is  not  only  theoret- 
ically possible,  but  actual,  especially  at  San  Francisco. 

In  the  making  of  transcontinental  rates  certain  points  upon 
the  Pacific  Coast  are  known  as  "Pacific  Coast  Terminals."  The 
only  two  such  points  in  southern  California  are, Los  Angeles  and 
San  Di^o.  Rates  to  terminal  points  are  the  same  and  are 
lower  than  those  to  other  points  usually  by  the  amount  of  the 
local. 
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'J'he  defendants  insist  that  rates  from  the  east  to  Pacific 
Coast  terminals  are  fixed  by  water  competition.  The  testi- 
mony upon  that  subject  in  this  record  is  extremely  meager,  but 
we  have  had  occasion  to  fully  examine  the  same  question  re- 
cently in  the  case  of  Kindel  y.  Atchison,  Topeka  &  Santa  Fe 
liailway  Company  and  Others,  8  I.  C.  C.  Eep.  608,  and  we  there 
came  to  the  conclusion  that  water  competition  via  the  Isthmus 
of  Panama  and  around  Soulii  America  generally  fixed  the  all 
rail  rate  from  ocean  to  ocean ;  and  that  in  the  east  the  combined 
competition  of  transcontinental  lines  and  markets  had  operated 
to  apply  this  water  rate  to  substantially  all  the  territory  east  of 
the  Mississippi  River.  San  Francisco  is  the  port  at  which  this 
ocean  traffic  is  mainly  handled,  but  as  already  found  it  moves 
freely  to  Los  Angeles  though  usually  at  a  slightly  higher  rate. 

Los  Angeles  at  the  present  day  transacts  the  greater  part  of 
the  jobbing  business  in  southern  California.  San  Bernardino, 
however,  engages  in  wholesaling  to  some  extent  and  its  mier- 
cliants  desire  to  compete  with  those  of  Los  Angeles  in  territory 
between  the  two  cities,  but  the  present  adjustment  of  rates  givee 
to  the  Los  Angeles  dealer  an  advantage  so  decided  that  he  can 
easily  undersell  his  San  Bernardino  competitor  at  most  points 
which,  having  reference  to  distance  and  local  railroad  charges 
from  the  two  cities  ought  fairly  to  be  competitive.  We  find 
that  the  higher  charge  to  San  Bernardino  is  a  positive  injury  to 
that  conmiunity. 

Twenty  years  ago  the  jobbing  trade  in  southern  California 
was  mostly  done  from  San  Francisco,  goods  being  shipped  from 
there  largely  by  water.  After  the  Southern  Pacific  and  Santa 
Fe  lines  came  in  from  the  east  and  secured  to  Los  Angeles  the 
same  all  rail  freight  rate  as  was  given  to  San  Francisco,  the 
former  town  increased  rapidly  in  importance,  much  more  so 
than  San  Bernardino.  In  1880  the  comparative  population  of 
these  two  cities  was  11,183  and  1673;  in  1890,  50,395  and  4,- 
102,  while  to-day  it  is  102,479  as  against  6,150.  Many  whole- 
sale houses  of  San  Francisco  have  established  branches  at  Los 
Angeles  in  recent  years. 

With  respect  to  the  item  of  buggies  and  carriages,  as  to  which 
specific  complaint  is  made,  the  claim  of  the  complainant  was 
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and  his  testimony  tended  to  show  that  these  articles  are  bought 
exclusively  in  the  middle  west  at  points  corresponding  to  Jack- 
son from  which  die  rate  is  the  same  as  from  Jackson ;  that  they 
are  imiformly  shipped  all  rail  from  such  points  to  both  Los  An- 
geles and  San  Bernardino,  that  they  are  not  shipped  by  water 
to  either  of  these  points,  and  that  they  cannot  well  be  carried 
over  a  long  ocean  voyage  for  the  reason  that  the  action  of  the 
salt  water  injures  the  varnish.  • 

While  the  testimony  of  the  complainant  tended  to  establish 
these  facts  it  was  extremely  unsatisfactory  and  the  case  was  re- 
opened largely  for  the  purpose  of  obtaining  further  information 
upon  this  point,  the  examination  of  the  witnesses  above  men- 
tioned having  been  directed  to  this  also.  From  their  testimony 
in  connection  with  that  previously  in  the  case  we  find : 

The  action  of  salt  water  is  liable  to  injure  the  varnish  and 
perhaps  the  iron  work  of  buggies  and  other  vehicles  upon  long 
ocean  voyages,  but  if  properly  packed  and  protected  such  arti- . 
cles  can  be  transported  by  water  without  serious  difficulty. 
They  are  at  the  present  time  regularly  sent  to  Australian  and 
South  American  ports.  Formerly  they  were  transported  by 
water  both  across  the  Isthmus  and  around  the  Horn  in  large 
quantities  to  Pacific  Coast  points.  Of  recent  years  the  area  of 
manufacture  of  these  articles  has  moved  from  the  Atlantic  sea- 
board west  with  the  result  that  the  markets  of  California  are 
mostly  supplied  at  the  present  time  from  the  west;  and  ship- 
ments from  there  are  exclusively  made  by  rail.  It  appeared, 
however,  that  the  next  steamer  of  the  American-Hawaiian  Com- 
pany for  San  Francisco  had  engagements  for  the  transportation 
of  carriages  and  carriage  material  and  that  negotiations  were 
pending  looking  to  further  shipments.  The  rate  at  which  these 
goods  were  taken  from  New  York  by  water  was  said  to  be  in  car- 
load lots  from  $1.00  to  $1.25;  the  rate  from  Chicago  to  ITew 
York  35  cents,  and  that  from  New  York  and  all  territory  east  of 
the  Missouri  Kiver  to  Los  Angeles  $2.20.  It  was  further  said 
that  since  buggies  could  be  most  advantageously  bought  in  the 
fall  for  the  California  market  while  they  were  not  usually  sold 
until  spring,  the  long  time  occupied  by  the  all-water  route  was 
not  objectionable  but  rather  the  reverse. 
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From  all  this  it  seems  evident  that  water  competition  in  the 
transportation  of  these  articles  does  exist  and  is  liable  to  be  ac- 
tive in  the  future  as  it  was  in  the  past 

The  system  of  rate-making  which  recognizes  Pacific  Coast  ter- 
minals is  the  outgrowth  of  agreement  between  the  trans-conti- 
nental all  rail  lines.  Formerly  there  was  an  association  which 
professedly  considered  and  determined  transcontinental  rates 
and  it  was  in  those  days  and  by  open  agreement  of  the  lines 
involved  that  Los  Angeles  was  made  a  terminal  and  given  a 
lower  rate  than  intermediate  points.  Since  the  United  States 
Supreme  Court  has  declared  that  the  Antitrust  Act  applies  to 
railrpads  and  that  all  agreements  for  the  making  or  maintaining 
of  interstate  rates  are  illegal,  the  form  and  method  of  such 
agreements  have  been  changed.  Meetings  are  still  had  and 
proposed  changes  in  rates  are  discussed,  but  it  is  said  that  every 
line  finally  acts  independently. 

Conclusions. 

In  May  1889  the  San  Bernardino  Board  of  Trade  com- 
menced a  proceeding  before  this  Commission  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company  and  others,  com- 
plaining that  rates  from  the  east  to  San  Bernardino  were  higher 
than  to  Los  Angeles,  a  more  distant  point,  in  violation  of  the 
fourth  section.  The  defendants  answered  that  circumstances 
and  conditions  at  Los  Angeles  were  substantially  different  from 
those  at  San  Bernardino,  relying  mainly  on  water  competition 
to  make  out  such  defense. 

A  decision  was  rendered  July  19,  1890,  sustaining  the  com- 
plaint and  ordering  the  defendants  to  cease  and  desist  from 
maintaining  higher  rates  to  San  Bernardino  than  to  Los  An- 
geles. San  Bernardino  Board  of  Trade  v.  Atchison,  Topeka  £ 
Santa  Fe  Railroad  Company  et  ah,  4  I.  C.  C.  Rep.  104,  3  In- 
ters. Com.  Rep.  138. 

The  defendants  refused  to  comply  with  this  order  and  pro- 
ceedings were  begun  in  the  Circuit  Court  for  the  Southern  Dis- 
trict of  California  to  enforce  the  same.  After  the  taking  of  a 
great  deal  of  testimony  and  upon  an  elaborate  consideration  of 
the  case  the  Circuit  Court  refused  to  enforce  this  order,  holding 
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that  circumstanoes  and  conditions  at  Los  Angeles  differed  from 
those  at  San  Bernardino  and  that  therefore  a  higher  charge  to 
the  intermediate  point  was  not  prohibited  by  the  fourth  section. 
Interstate  Commerce  Commission  v.  Atchison,  Topeka  &  Santa 
Fe  Railroad  Co.  50  Fed.  Rep.  295,  4  Inters.  Com.  Rep.  323. 
Counsel  for  the  defendants  insists  that  the  decision  of  the  Cir- 
cuit Court  in  that  case  is  controlling  in  the  present  proceeding. 

When  the  Commission  heard  the  case  in  1890  its  ruling  had 
been  and  was  in  substance  that  only  competition  between  car- 
riers not  subject  to  the  Act  to  regulate  commerce  could  be  shown 
in  making  out  dissimilarity  of  circumstances  and  conditions  un- 
der the  fourth  section.  The  Circuit  Court  apparently  held  that 
other  forms  of  competition  might  be  resorted  to  and  that  if  ac- 
tual competition  was  foimd  to  exist,  that,  in  and  of  itself,  re- 
lieved the  carriers  from  the  operation  of  the  fourth  section.  As 
we  interpret  the  decisions  of  the  Supreme  Court  of  the  United 
States,  the  view  of  the  Commission  was  clearly  wrong  and  that 
of  the  Circuit  Court  not  entirely  correct.  All  forms  of  competi- 
tion must  be  taken  into  account;  but  upon  the  other  hand  the 
mere  fact  that  there  is  competition  at  the  more  distant  point  does 
not  of  necessity  justify  the  lower  rate.  Moreover,  in  the  case 
before  us  the  construction  of  the  third  section  is  also  involved, 
and  under  that  section  at  least  the  question  is  not  merely  does 
some  form  of  competition  exist  at  the  .more  favored  point  which 
is  not  found  at  the  other,  but  rather  do  all  the  circumstances  and 
conditions,  giving  due  regard  to  the  interests  of  all  parties,  ex- 
cuse the  preference.  Again,  the  facts  in  this  case,,  as  we  have 
found  them,  differ  somewhat  from  the  facts  in  that,  and  the 
present  complainant  insists  that  whatever  may  be  true  of  other 
commodities,  water  competition  does  not  affect  the  rate  on  bug- 
gies and  carriages.  We  are  inclined  to  think,  therefore,  that 
we  ought  to  consider  this  case  de  novo.  The  decision  of  the 
Circuit  Court  must  be  given  great  weight  in  determining  the 
questions  before  us,  but  it  cannot  be  considered  as  absolutely 
controlling. 

The  defendants  rely  upon  various  kinds  of  competition  to 
make  out  the  dissimilar  circumstances  and  conditions  at  Los  An- 
geles ;  and  first  they  set  up  competition  between  all-rail  carriers. 

We  have  seen  in  the  statement  of  facts  that  merchandise  can 
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and  does  come  from  all  parts  of  the  east  to  both  San  Bernardino 
and  Los  Angeles  by  aU-rail  routes.  It  is  furthermore  true  that 
it  generally  may  be  carried  from  the  initial  point  by  one  of  sev- 
eral different  lines  or  combinations  of  lines;  but  by  whatever 
route  these  commodities  start  or  by  whatever  line  they  travel 
during  the  initial  portion  of  their  journey  they  must  all  finally 
reach  their  destination  by  either  the  Southern  Pacific  or  the 
Santa  Fe  System.  These  roads  both  serve  San  Bernardino  and 
they  both  serve  Los  Angeles  and  there  is  no  other  avenue  by 
which  all-rail  freight  from  the  east  can  reach  either  of  these 
points.  There  can  be  no  through  tariffs  in  which  these  compa- 
nies do  not  concur. 

The  defendants  urge  that  Los  Angeles  is  a  large  town  with 
more  business,  that  therefore  competition  between  these  two 
lines  at  that  city  is  fiercer  than  at  the  smaller  city  of  San  Ber- 
nardino and  that  this  is  a  reason  why  a  lower  rate  should  be 
made  to  Los  Angeles.  We  cannot  assent  to  this  claim.  The 
fact  that  ten  men  are  soliciting  a  rate  at  Los  Angeles  and  only 
one  at  San  Bernardino  is  no  better  reason  why  Los  Angeles 
should  be  granted  a  preference  than  as  if  one  man  solicited  with 
ten  times  the  earnestness  at  Los  Angeles  as  did  his  competitor 
at  San  Bernardino.  These  two  railroads  cannot  agree  to  com- 
pete here  and  not  compete  there.  In  their  capacity  of  public 
servants  ministering  to  the  wants  of  these  communities  they 
must  not  favor  one  above  the  other  simply  because  it  is  stronger 
to  begin  with.  If  the  city  of  Los  Angeles  has  at  its  command 
any  means  by  which  it  can  force  a  rate  from  these  companies  or 
either  of  them  which  the  city  of  San  Bernardino  does  not  pos- 
sess, that  is  an  element  which  must  be  considered,  but  the  mere 
fact  that  one  town  is  larger  than  the  other  is  no  such  reason. 
One  of  the  underlying  principles  of  the  Act  to  regulate  com- 
merce is  equality  between  great  and  small. 

It  is  allied  that  the  competition  of  other  transcontinental 
lines  does  introduce  this  new  element  and  should  therefore  give 
Los  Angeles  the  better  rate.  It  will  be  remembered  that  none 
of  these  transcontinental  lines  can  reach  either  Los  Angeles  or 
San  Bernardino  by  an  all-rail  route  without  passing  over  the 
iron  of  either  the  Santa  Fe  or  the  Southern  Pacific.     They  can 
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reach  Los  Angeles  but  not  San  Bernardino  in  other  ways.  The 
Union  Pacific,  Northern  Pacific,  Great  Northern  and  Canadian 
Pacific  touch  water  communication  with  the  Pacific  Ocean 
at  Portland,  Tacoma,  Seattle  and  Vancouver  respectively. 
From  thence  it  is  possible  to  send  traffic  by  sea  to  Los  Angeles 
without  passing  over  the  rails  of  either  the  Southern  Pacific 
or  the  Santa  Fe,  but  not  to  San  Bernardino.  Here,  therefore, 
Los  Angeles  has  an  advantage  over  San  Bernardino  which  these 
defendants  insist  should  be  recognized. 

Merchandise  by  these  sea  and  rail  routes  must  be  transported 
across  the  continent,  trans-shipped,  carried  1,200  miles  by  ocean 
and  again  trans-shipped  for  another  20  miles  haul  by  rail  before 
it  reaches  the  point  where  it  competes  with  the  all-rail  lines  of 
the  Santa  Fe  and  Southern  Pacific  While  undoubtedly  traf- 
fic may  be  and  at  times  actually  is,  and  perhaps  ought  to  be,  car- 
ried by  these  roundabout  routes,  this  is  not  the  rule ;  and  there 
is  perhaps  no  better  remedy  for  that  species  of  folly  than  the 
rigid  enforcement  of  the  principle  of  the  fourth  section.  Such 
competition  introduces  a  troublesome  factor  into  the  making  of 
tliese  transcontinental  rates,  and  we  should  hesitate  to  hold  that 
this  of  itself  justified  the  charging  of  a  higher  rate  at  an  inter- 
mediate point  like  San  Bernardino. 

The  competition  especially  relied  upon  by  the  defendants  to 
justify  the  lower  rate  at  "Pacific  Coast  Terminals,"  of  which 
Los  Angeles  is  one,  is  that  by  ocean.  It  has  been  seen  in  the 
statement  of  facts  that  such  competition  absolutely  governs  the 
rate  upon  most  commodities  between  the  Atlantic  and  the  Pa- 
cific Coast,  between  New  York  and  San  Francisco;  but  it  was 
also  seen  that  rates  to  Los  Angeles  by  water  are  higher  to  San 
Francisco ;  that  Los  Angeles  itself  is  not  a  seaport,  although  the 
rate  to  that  city  is  lower  than  to  Port  Los  Angeles  through  which 
ocean  traffic  moves  to  Los  Angeles  itself.  Can  this  be  right? 
Admitting  the  force  of  ocean  competition  at  San  Francisco,  does 
that  competition  justify  the  same  rate  at  Los  Angeles  ?  Is  not 
the  giving  of  that  rate  an  undue  preference  in  favor  of  that  com- 
munity ? 

The  reason  for  this  action  of  the  carriers  seems  to  be  found 
in  local  traffic  conditions  in  southern  California.  If  the  rate 
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to  San  Francisco  is  less  than  that  to  Los  Angeles  the  San  Fran- 
cisco jobber  sells  in  southern  California ;  and  merchandise  used 
in  that  territory  is  brought  to  San  Francisco  and  from  thence 
distributed.  But  water  competition  is  most  active  at  San  Fran- 
cisco and  whatever  is  brought  there  by  rail  must  be  in  the  face  of 
such  competition,  while  the  distribution  itself  from  that  point 
would  also  be  to  a  considerable  extent  by  water.  Until  recently 
the  Santa  Fe  had  no  line  of  its  own  from  San  Francisco  into 
Southern  California  and  could  therefore  share  to  but  a  limited 
extent  in  the  benefit  of  this  distribution  from  San  Francisco. 
Plainly,  therefore,  the  interest  of  the  Southern  Pacific  and  es- 
pecially of  the  Santa  Fe  demanded  that  some  point  in  Southern 
California  should  be  giveii  such  a  rate  that  merchandise  from 
the  east  could  be  brought  there  all-rail  and  from  thence  dis- 
tributed. The  result  of  these  and  other  considerations  was  that 
the  transcontinental  lines  agreed  among  themselves  to  make  Los 
Angeles  a  "terminal  point,"  giving  it  the  same  rate  as  San  Fran- 
cisco ;  and  the  real  question  for  us  upon  the  whole  situation  is, 
was  that  agreement  among  the  carriers  justified. 

Logically  speaking,  the  answer  to  this  question  should  per- 
haps be  in  the  negative.  Carriers  may  recognize  natural  ad- 
vantages but  ordinarily  they  must  not  create  artificial  advan- 
tages. If  Los  Ajigeles  were  a  seaport  it  would  clearly  be  enti- 
tled to  the  ocean  rate ;  but  it  is  not,  and  in  a  sense  these  carriers 
have  no  right  to  select  a  town  twenty  miles  from  the  ocean  and 
give  to  that  the  water  rate  when  they  refuse  such  rate  to  an- 
other community  twenty  miles  farther  inland.  These  traffic 
questions  cannot,  however,  be  decided  upon  any  exact  rule  or 
formula  and  we  are  disposed  to  hold  that,  as  a  practical  solution 
of  a  problem  filled  with  embarrassment  to  the  carriers  from 
every  standpoint,  the  giving  of  the  San  Francisco  rate  to  Los 
Angeles  was  justifiable.  Los  Ajigeles  is  not  in  fact  a  seaport, 
but  we  think  that  under  all  the  circumstances  it  may  properly  be 
treated  as  such  in  the  adjustment  of  these  rates,  although  in 
so  holding  no  opinion  is  expressed  as  to  the  propriety  of  naming 
a  higher  rate  to  a  point  like  Port  Los  Ajigeles. 

In  coming  to  this  conclusion  we  have  been  largely  influenced 
by  the  consideration  that  while  this  action  upon  the  part  of  the 
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carriers  has  certainly  worked  a  preference  in  favor  of  Los  An- 
geles as  against  towns  like  San  Bernardino,  it  has  at  the  same 
time  benefited^southem  California  as  a  whole.  The  result  has' 
been  to  transfer  the  wholesale  business  of  southern  California, 
in  so  far  as  it  is  transacted  upon  the  Pacific  Slope,  mainly  from 
San  Francisco  to  Los  Angeles.  Before  Los  Angeles  enjoyed 
this  rate  San  Francisco  jobbers  covered  that  territory.  Now 
they  have  given  place  to  the  jobbers  of  Los  Angeles  and  in  many 
instances  San  Francisco  houses  have  established  branches  at  Los 
Angeles.  It  is  probable  that  this  arrangement  results  in  some- 
what cheaper  prices  for  southern  California  than  would  be  se- 
cured by  a  distribution  from  San  Francisco,  since  the  cost  at 
the  two  centers  of  distribution  is  now  the  same  while  the  expense 
of  distributing  from  Los  Angeles  is  somewhat  less. 

While,  therefore,  Los  Angeles  has  been  benefited  it  would  ap- 
pear that  this  whole  section  shares  to  an  extent  in  such  benefit, 
nor  is  it  easy  to  perceive  how  San  Bernardino  has  been  materi- 
ally injured,  since  that  city  could  not  become  a  jobbing  center 
as  against  San  Francisco  under  original  conditions.  This 
would  be  no  excuse  for  these  railroads  if  they  were  volimtarily 
preferring  Los  Angeles  to  San  Bernardino,  but  it  must  be  con- 
sidered when  the  force  to  which  they  yield  is  one  beyond  their 
control.  The  Los  Angeles  rate  may  be*  somewhat  lower  than  ac- 
tual water  competition  compels,  but  the  general  situation  out  of 
which  that  rate  grows  is  entirely  beyond  the  power  of  these  car- 
riers to  limit. 

We  hold,  then,  that  circumstances  and  conditions  are  sub- 
stantially different  at  Los  Angeles  than  at  San  Bernardino  in  so 
far  as  water  competition  controls  the  rate  at  Los  Angeles  and 
further  that  the  effect  of  water  competition  at  San  Francisco  is 
jjroperly  recognized  at  Los  Angeles  by  giving  to  the  latter  city 
the  same  rate  as  the  former. 

Upon  this  holding  two  points  remain  for  consideration. 

First,  the  complainant  insisted  that  whatever  effect  water 
transportation  might  have  upon  the  rates  on  commodities  in  gen- 
eral it  could  have  none  upon  those  on  carriages  and  other  ve- 
hicles for  the  reason  that  these  articles  could  not  be  and  were 
not  transported  by  water,  and  introduced  testimony  tending  to 
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support  this  contention  of  fact.  The  defendant  produced  no 
evidence  upon  that  subject  but  claimed  as  a  matter  of  law  that 
if  water  competition  controlled  rates  in  general  at  Los  Angeles^ 
a  single  commodity  should  not  be  selected  and  treated  different- 
ly from  others  because  that  particular  commodity  was  not  so 
transported. 

However  that  might  be  in  general,  we  should  hardly  sustain 
this  contention  of  the  defendant  with  respect  to  the  particular 
rate  under  consideration.  West-bound  transcontinental  tariffs 
name  a  great  number  of  commodity  rates,  the  tariff  now  in  ef- 
fect providing  for  more  than  2,600  such  rates.  The  rate  on 
buggies  and  carriages  is  itself  a  commodity  rate.  If  in  point  of 
fact  these  articles  could  not  be  and  were  not  transported  by  wa- 
ter to  Los  Angeles  we  see  no  reason  why  that  fact  should  not  be 
shown  as  rebutting  the  idea  that  the  specific  rate  complained  of 
was  controlled  by  water  competition. 

The  testimony  of  the  complainant  tended  to  show  that  such 
was  the  case  but  that  testimony  was  extremely  meager  and  un- 
satisfactory, and  nothing  whatever  had  been  shown  by  the  de- 
fendant upon  that  point.  It  was  mainly  in  this  view  that  the 
case  was  reopened  for  the  taking  of  further  testimony,  since  the 
Commission  felt  that  it  would  profit  nobody  to  make  an  order 
upon  a  misapprehension  of  the  actual  facts.  The  record  is 
still  unsatisfactory  in  this  respect  but  on  the  whole  it  hardly 
supports  the  claim  of  the  complainant  Carriages  can  be  and 
are  transported  without  injury  over  long  ocean  voyages.  For- 
merly they  were  habitually  carried  by  water  from  the  Atlantic 
sea-board  to  the  Pacific  Coast  Recently  the  vehicles  used  up- 
on the  Pacific  Coast  have  been  manufactured  in  the  middle  west 
and  transported  from  there  by  rail.  Now,  however,  eastern 
manufacturers  appear  to  be  once  more  attempting  to  enter  these 
markets.  The  representative  of  the  American-Hawaiian  Line 
testified  that  the  next  ship  of  that  line  would  carry  carriages 
and  carriage  material  shipped  from  the  vicinity  of  Watertown, 
JsT.  Y.,  and  other  eastern  points  and  that  he  was  negotiating  for 
further  shipments  by  eastern  manufacturers.  The  rate  as  stated 
by  him  is  just  about  one-half  the  rail  rate  and  it  appears  that  the 
length  of  time  required   for  the  water  transit  is  not  an  objec- 
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tion  at  all  seasons  of  the  year  at  least,  since  buggies  are  best 
bought  in  the  fall  for  the  California  market  but  are  not 
generally  sold  until  spring.  Under  these  circumstances  it 
can  hardly  be  said  that  vehicles  constitute  an  exception  to  the 
general  rule.  There  is  to-day  actual  competition  in  the  trans- 
portation of  such  articles  by  water ;  that  competition  is  likely  to 
become  more  active  in  the  future ;  and  t}ie  rate  is  such  that  it 
must  clearly  influence  all-rail  tariffs. 

Second,  the  difference  in  rate  between  San  Bernardino  and 
Los  Angeles  is  now  the  full  local  tariff.  In  consideration  of  the 
fact  that  these  two  cities  are  in  competition  ought  not  this  differ- 
ence to  be  something  less  than  the  local  rate  ?  This  would  be  in 
analogy  to  the  holding  of  the  Commission  in  the  Danville  Case, 
3  I.  C.  C.  Rep.  409,  571,  the  Hampton  Case,  8  I.  C.  C.  Eep.  503, 
and  some  others.  As  these  rates  are  now  adjusted  the  competi- 
tion of  markets  in  the  middle  west  is  recognized.  The  competi- 
tion of  transcontinental  rail  lines  is  recognized.  The  com- 
petition between  Los  Angeles  and  San  Francisco  is  recognized, 
but  no  account  is  made  of  the  desire  to  compete  upon  the  part  of 
San  Bernardino.     Should  not  that  element  be  considered? 

This  case  differs  materially  from  those  above  cited  in 
that  the  situation  out  of  which  this  scheme  of  rates 
arose  is  not  one  which  the  carriers  have  themselves  created 
or  over  which  they  have  any  control.  Ocean  competition  be- 
tween the  Atlantic  and  Pacific  coast  is  a  fundamental  fact  which 
these  defendants  must  meet  but  which  they  cannot  extinguish  or 
modify.  Assuming  that  Los  Angeles  is  a  seaport,  and  we  have 
held  that  it  may  properly  be  treated  as  such,  and  that  San  Ber- 
nardino is  not,  these  rates  merely  give  to  Los  Angeles  the  legiti- 
mate effect  of  its  geographical  position. 

A  further  distinction  between  some  of  the  cases  above  re- 
ferred to  and  the  one  now  before  us  is  found  in  the  fact  that  in 
those  cases  traffic  could  and  did  move  to  the  non-competitive 
point  via  the  competitive  point  upon  through  bills  of  lading  and 
without  transshipment.  We  held  that  in  such  case  the  carrier 
leading  from  the  competitive  to  the  non-oompetitive  point  did 
not  in  transporting  such  through  business  perform  a  local  serv- 
ice and  that  this  must  be  recognized  in  fixing  the  non-competi- 
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tive  rate.  Now,  in  case  of  these  Pacific  coast  seaports  there  is 
no  element  of  that  kind.  Traffic  coming  to  such  ports  by  water 
and  taken  up  there  for  interior  points  is  in  every  sense  local 
traffic  involving  the  entire  expense  of  a  local  shipment.  The 
whole  situation  upon  the  Pacific  coast,  the  method  of  distribu- 
tion, the  circumstances  of  transportation,  all  conditions,  both 
commercial  and  traffic,  are  entirely  different  from  those  in  any 
other  territory  which  we  have  had  occasion  to  examine. 

We  do  not,  however,  base  our  decision  upon  these  points  of 
difference  nor  do  we  affirmatively  decide  that  the  San  Bernar- 
dino rate  as  now  constructed  is  a  proper  one.  We  do  feel  con- 
strained to  hold  that  we  cannot  upon  the  record  before  us  deter- 
mine that  it  is  improper. 

We  are  considering  the  rate  upon  a  single  commodity,  but 
whatever  rule  is  applied  to  that  commodity  must  apparently  ob- 
tain as  to  all  others.  San  Bernardino  is  only  one  interior  point, 
but  we  must  be  prepared  to  extend  the  principle  of  our  decision 
to  all  other  interior  points.  This  might  occasion  a  reduction  in 
rates  to  many  corresponding  points  ^nd  a  very  material  decrease 
in  the  net  revenues  of  the  carriers  interested.  We  have  abso- 
lutely no  information  as  to  the  amount  of  traffic  which  would 
be  involved  or  as  to  the  extent  of  the  reduction  in  the  revenues 
of  the  railways  interested,  and  but  a  limited  acquaintance  with 
traffic  conditions  prevailing  in  that  locality.  In  the  absence  of 
more  complete  information  we  cannot  even  determine  that  the 
present  rate  is  wrong  much  less  suggest  what  rate  would  be 
right. 

We  have  arrived  at  this  conclusion  with  reluctance.  San 
Bernardino,  like  every  other  interior  point,  is  certainly  at  a  dis- 
advantage in  comparison  with  these  Pacific  Coast  terminals ;  but 
from  the  best  consideration  we  have  been  able  to  give  the  facts 
as  developed  in  this  and  other  similar  cases  before  the  Commis- 
sion, that  discrimination  seems  to  arise  rather  from  geographi- 
cal and  commercial  conditions  than  from  the  voluntary  action 
of  the  railway  carriers.  Whether  that  discrimination  is  too 
great  and  therefore  imjust  cannot  be  determined  upon  this  rec- 
ord, and  the  complaint  must  therefore  be  dismissed.  It  should 
be  noticed  that  the  inherent  reasonableness  of  the  San  Bemardi- 
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no  rate  has  not  been  considered.      That  question  was  raised  by 
the  pleadings  but  was  not  before  us  upon  the  evidence. 

On  April  8th,  after  the  foregoing  opinion  had  been  prepared, 
the  Supreme  Court  of  the  United  States  handed  down  a  decision 
in  East  Tennessee,  Virginia  &  Georgia  Railway  Company  et  ai. 
V.  Interstate  Commerce  Commission,  commonly  known  as  the 
Chattanooga  Case,  in  which  the  construction  of  the  third  and 
fourth  sections  was  discussed.  Without  inquiring  as  to  the 
exact  bearing  of  that  opinion  upon  the  case  before  us,  it  certainly 
strongly  sanctions  the  conclusion  of  the  Commission  and  strong- 
ly indicates  that  no  other  disposition  of  the  matter  could  have 
been  made  upon  the  facts  as  found. 

Cl^ements,  Commissioner,  dissenting: 

I  am  not  able  to  concur  in  the  conclusions  of  the  majority  of 
the  Commission  for  the  following  reasons: 

While  Los  Angeles  is  treated  as  if  at  the  water  and  given  the 
San  Francisco  rate  from  the  east,  which  is  controlled  by  water 
competition  largely,  though  the  former  is  about  20  miles  from 
the  water,  San  Bernardino  not  only  receives  no  such  treatment, 
but  though  being  60  miles  nearer  the  middle  wiest  points  of  ship- 
ment than  Los  Angeles,  it  is  treated  in  rate-making  substantially 
as  if  it  were  60  miles  farther  away  than  Los  Angeles.  Thus, 
Avhile  Los  Angeles  is  given  a  decided  advantage  by  reason  of  be- 
ing nearer  to  the  water  on  the  one  hand,  San  Bernardino  re- 
ceives no  advantage  by  reason  of  being  nearer  the  points  of  ship- 
ment from  the  middle  west. 

One  of  the  most  potent  causes  of  the  passage  of  the  interstate 
commerce  law  was  the  discriminations  in  favor  of  the  long  haul 
points  as  against  the  shorter  ones,  as  set  out  in  the  fourth  section 
of  the  Act.  The  rates  from  the  middle  west  as  well  as  from  the 
east  to  San  Bernardino  are,  generally  speaking,  made  up  of  the 
combination  of  the  through  rate  to  Los  Angeles  plus 'the  local 
from  Los  Angeles  back  to  San  Bernardino.  When  this  is  not 
so  and  a  joint  through  rate  is  applied  to  San  Bernardino  direct, 
it  is  created  substantially  on  the  same  basis  as  the  combination 
rate  is.  It  follows  that  rates  thus  made  include  the  established 
charge,  first,  for  the  haul  to  Los  Angeles,  including  two  terminal 
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services,  one  at  the  point  of  shipment,  and  the  other  at  Los  An- 
geles ;  and,  second,  for  the  local  haul  from  Los  Angeles  back  to 
San  Bernardino,  including  two  terminal  services,  the  one  at  Los 
Angeles  and  the  other  at  San  Bernardino ;  whereas  in  fact  there 
is  but  the  one  haul,  not  two,  and  two  terminal  services,  not  four. 
True,  it  has  been  held  that  competition  may  justify  deviation 
from  the  so-called  rule  of  the  fourth  section,  even  in  case  of  car- 
riers subject  to  the  law,  and  in  the  face  of  association  agreements 
between  competitive  carriers  whereby  they  have  by  concurrent 
or  joint  action  established  a  so-called  competitive  rate  at  one 
junction  point  and  withheld  it  from  another ;  still  it  has  not  been 
held  that  the  Commission  is  without  power  in  every  such  case  to 
condemn  excessive,  unjust  and  unreasonable  disparity  of  rates 
where  found.  For  my  own  part,  I  believe  that  the  greater  charge 
for  the  shorter  haul,  when  the  difference  is  material,  is  seldom 
justified  to  the  extent  of  the  full  local  from  the  longer  distance 
point  back,  because,  first,  it  is  the  application  of  a  high  mileage 
rate  for  a  strictly  local  haul  and  terminal  services  not  performed, 
and  which  is  constructed  for  a  totally  different  and  relatively 
more  expensive  service  than  that  which  is  performed ;  and,  sec- 
ond, because  such  excess  usually  results  in  rates  unreasonably 
high  to  the  shorter  distance  point  or  unduly  prejudicial  against 
it  as  between  the  two,  or  both.  This  I  believe  to  be  the  result 
in  this  case. 
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1.  Defendant,  a  coramon  carrier  of  interstate  commerce,  is  not  in  every 
case  under  legal  compulsion  to  furnish  the  same  terminal  facilities  for 
all  descriptions  of  traffic;  it  is  sufilcient  if  reasonable  provision  is  made 
in  this  regard,  and  what  is  reasonable  in  a  given  instance  depends 
largely  upon  the  conditions  and  surroundings  of  the  particular  locality. 

2.  Transportation  between  defendant's  terminal  in  Brooklyn  and  its  rail 

terminus  in  Jersey  City  is  effected  by  water  carriage  across  New  York 
Harbor.  The  action  of  defendant  in  discontinuing  ''track  delivery" 
for  hay  in  carloads  at  its  station  in  Brooklyn,  though  it  continued  to 
make  such  delivery  for  other  carload  traffic,  was  taken  to  relieve  a 
state  of  chronic  congestion  at  that  station  resulting  largely  from  con- 
eignments  of  hay  thereto.  It  still  continues  delivering  carload  hay 
alongside  wharves  in  Brooklyn  as  it  does  at  other  points  within  the 
lighterage  district  of  New  York.  Held,  That  the  resulting  discrimina- 
tion against  hay  in  carloads  was  not  *'unjust"  within  the  meaning  of 
the  Act  to  regulate  commerce,  and  as  no  violation  of  the  regulating 
statute  is  shown  the  complaint  should  be  dismissed. 

Frank  Gardner  for  complainant 
George  F.  Mdssey  for  defendant. 

Repobt  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

The  charge  of  unlawful  conduct  in  this  case  is  based  upon  the 
refusal  of  the  defendant  carrier  to  continue  the  delivery  of  hay 
in  carload  shipments  at  its  freight  station  in  the  borough  (for- 
merly city)  of  Brooklyn,  N.  Y.,  after  making  such  delivery  for 
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a  period  of  years.  The  nature  of  the  question  presented  will 
more  fully  appear  from  the  following  statement  of  facts  dis- 
closed at  the  hearing. 

The  complainant  is  an  unincorporated  association  composed 
of  seven  members  who  are  severally  dealers  in  hay  having  places 
of  business  in  the  vicinity  of  the  defendant's  freight  station  in 
said  borough  of  Brooklyn. 

The  defendant  company  is  a  common  carrier  engaged  in  in- 
terstate commerce  and  as  such  subject  to  the  provisions  of  the 
Act  to  regulate.  The  rail  commerce  lines  of  this  company, 
so  far  as  involved  in  the  present  case,  terminate  at  Jersey  City, 
N.  J.  Brooklyn  is  situated  on  Long  Island,  and  transportation 
to  and  from  the  defendant's  terminal  in  that  borough  is  effected 
by  water  carriage  across  the  harbor  of  New  York. 

Prior  to  1888  the  defendant  had  no  public  freight  station  in 
Brooklyn,  but  in  March  of  that  year  such  a  station  was  estab- 
lished at  the  foot  of  North  4th  and  North  5th  streets,  Avhere 
it  has  since  been  maintained.  For  a  number  of  years  all  classes 
of  freight,  except  coal  and  merchandise  of  a  highly  inflammable 
or  offensive  character,  were  delivered  at  this  station,  and  the 
members  of  the  complaining  association  had  the  benefit  of  such 
delivery  for  hay  purchased  by  them  at  various  western  points 
and  transported-  to  Brooklyn  by  the  defendant  company. 

The  method  of  delivery  was  this :  The  loaded  cars  on  reach- 
ing Jersey  City  were  transferred  to  lighters  or  "floats,"  which 
were  towed  across  the  harbor  to  Brooklyn,  and  from  which  the 
cars  were  again  transferred  to  the  tracks  of  the  defendant's  ter- 
minal and  placed  in  proper  position  for  unloading.  This  con- 
stitutes what  is  called  "track  delivery." 

About  the  middle  of  October,  1897,  the  defendant  discon- 
tinued the  delivery  of  carload  hay  in  the  manner  described  at 
its  Brooklyn  station,  and  has  refused  since  that  time  to  make 
such  delivery.  It  has,  however,  all  the  while  made  and  now 
makes  track  delivery  there  of  other  carload  merchandise,  the 
article  of  hay  being  the  only  one  in  respect  of  which  the  prac- 
tice has  been  changed.  'At  the  time  this  action  was  taken  the 
defendant's  agents  at  various  shipping  points  were  notified  that 
carload  hay  would  no  longer  be  received  for  Brooklyn  delivery, 
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and  similar  notice  was  given  verbally,  as  the  Brooklyn  agent 
testified,  to  the  members  of  the  complaining  association,  Thoix^ 
were  then,  it  appears,  a  number  of  carloads  of  hay,  which  had 
been  consigned  to  these  dealers,  awaiting  transfer  from  the  Now 
Jersey  side  of  the  harbor,  and  the  order  discontinuing  the  do- 
livery  of  hay  at  the  Brooklyn  station  seems  to  have  applied  to 
such  shipments.  An  allegation  to  this  effect  is  contJiined  in  the 
complaint.  But  whatever  inmiediate  or  special  damage  result- 
ed at  the  time  is  now  unimportant,  as  the  complainant  states 
that  .the  object  of  this  proceeding  is  not  to  secure  reparation 
for  particular  losses  but  to  obtain  a  ruling  by  the  Commission 
that  this  refusal  to  deliver  carload  hay  in  Brooklyn  is  unlawful. 

In  connection  with  this  it  may  be  mentioned  that  the  defend- 
ant, although  refusing  to  make  track  delivery  of  hay  at  its 
Brooklyn  terminal,  continues  to  deliver  this  commodity,  or 
offers  to  deliver  it,  by  lighter  "alongside"  at  any  point  within 
the  lighterage  district  of  New  York,  and  is  bound  to  do  so  un- 
der its  published  regulations.  This  would  include  dcliv(»ry 
alongside  of  Palmer's  Dock  if  such  service  should  be  requested. 
We  infer,  however,  that  delivery  cannot  in  fact  be  made  along- 
side the  defendant's  own  dock  in  Brooklyn,  as  its  water  front 
is  entirely  occupied  by  bulkheads  for  floats  or  for  bridges.  It 
further  appears  that  the  defendant  makes  track  delivery  of  liay 
at  all  Brooklyn  stations  of  the  Long  Island  Railroad,  which  is 
understood  to  be  leased  to  or  otherwise  controlled  by  the  defend- 
ant company.  No  other  roads  reaching  the  city  of  New  York 
or  its  vicinity  have  or  maintain  a  public  freight  station  in  the 
borough  of  Brooklyn.  Other  western  lines,  it  seems,  make 
track  delivery  of  hay  at  Palmer's  Dock,  but  this  is  done  only 
by  floats  belonging  to  or  operated  by  the  Palmer's  l>x;k  Or/m- 
pany.  Except  as  above  stated  all  carload  hay  moving  fr^/in 
western  points  to  Brookl^^l,  whether  transported  by  the  defend- 
ant or  by  other  carriers,  is  delivered  alongside  within  the  light- 
erage district  of  the  harbor. 

The  defendant's  justification  for  refusing  to  continue  the  de- 
livery of  carload  hay  at  its  Brooklyn  station  appears  fr^/rn  al- 
legations in  its  anifwer  and  proofs  at  the  hearing  to  the  folU/w- 
ing  effect.  The  area  of  this  terminal  is  quite  limited.  It* 
workable  capacity  is  about  ,65  cars.     Taking  into  aecr/unt  th/f 
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usual  delays  in  unloading,  the  average  practicable  delivery  is 
about  30  cars  a  day.  The  ownership  and  uses  of  adjoining 
property  are  such  that  this  area  cannot  apparently  be  enlarged. 
On  one  side  is  Palmer's  Dock  or  property  connected  therewith, 
and  the  other  adjacent  property  is  mainly  owned  by  the  Ameri- 
can Sugar  Refining  Company.  These  proprietors  will  not  part 
with  their  holdings.  While  no  actual  effort  has  been  made  to 
buy  additional  land,  it  is  evident  from  the  business  carried  on 
by  the  surrounding  owners  and  the  nature  of  their  occupation, 
fio  the  defendant  claims,  that  any  attempt  to  purchase  would  be 
altogether  useless.  'Not  can  this  land  be  acquired  by  condemna- 
tion for  the  reason,  as  we  understand,  that  the  defendant  as 
regards  the  State  of  New  York  is  a  foreign  corporation  and 
cannot  exercise  the  right  of  eminent  domain  within  that  state. 
When  this  Brooklyn  station  was  opened  in  1888  it  seems  to 
have  been  fairly  sufficient  for  the  traffic  needs  then  existing, 
and  accordingly  all  classes  of  suitable  freight  were  delivered 
at  that  terminal  for  upwards  of  nine  years  as  above  stated. 
From  the  first  a  large  portion,  possibly  one  half,  of  the  carload 
sliipments  received  consisted  of  hay,  as  this  commodity  was 
quite  extensively  handled  by  the  complaining  parties  and  other 
dealers  in  Brooklyn.  The  traffic  consigned  to  this  station  ap- 
pears to  have  increased  with  considerable  rapidity  and  finally 
much  exceeded  the  capacity  of  the  terminal.  Whether  the  in- 
crease of  hay  shipments  during  this  period  was  proportionate 
tc»  that  of  other  articles  cannot  be  determined  with  certainty, 
for  the  evidence  on  this  point  is  rather  indefinite,  but  it  clearly 
appears  that  the  commodity  in  question  was  at  all  times  an  im- 
portant part  of  the  carload  movement  to  Brooklyn. 

As  a  result  of  this  enlarged  volume  of  business  the  terminal 
became  greatly  congested.  Loaded  cars  accumulated  on  the 
New  Jersey  side,  where  at  times  as  many  as  150  cars  were  held 
awaiting  opportimity  for  transfer  to  Brooklyn.  It  is  said  that 
tlie  unloading  of  hay  ordinarily  consumed  more  time  than  was 
taken  for  unloading  other  merchandise,  but  this  appears  to  have 
been  owing  to  the  inactivity  of  consignees  rather  than  anything 
peculiar  to  that  commodity.  This  state  of  partial  blockade 
caused  great  delay  in  delivering  traffic  at  this  terminal  and 
much  embarrassment  to  the  receivers  of  miscellaneous  freight. 
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The  increased  business  could  not  be  handled  in  a  satisfactory 
manner  or  with  proper  despatch.  For  this  reason  the  defend- 
ant's managers  felt  obliged  to  abandon  the  delivery  of  hay  at 
their  Brooklyn  station,  as  the  exclusion  of  that  article  appeared 
to  be  the  only  feasible  plan  for  relieving  the  situation ;  and  ac- 
cordingly such  action  was  taken.  Even  now  the  terminal 
is  said  to  be  inadequate  to  the  demands  of  other  traffic,  as  it 
frequently  happens  that  from  20  to  30  cars  are  detained  for 
want  of  room  for  delivery.  These  are  the  circumstances  relied 
upon  to  excuse  refusal  to  transport  carload  hay  to  Brooklyn,  and 
the  facts  in  this  regard  are  found  substantially  as  claimed  by 
the  defendant. 

There  is  no  proof  that  the  complaining  parties  located  their 
warehouses  or  made  other  investments  in  reliance  upon  perma- 
nent track  delivery  of  hay  at  this  Brooklyn  station,  nor  does  it 
appear  that  any  special  inducements  were  held  out  to  them  in 
connection  with  the  opening  of  that  station.  They  were  en- 
gaged in  the  hay  business  before  that  time,  it  is  said,  and  they 
have  continued  to  carry  it  on  notwithstanding  the  exclusion  of 
hay  from  this  terminal.  The  defendant  now  makes,  or  offers 
to  make,  the  same  delivery  for  them  as  for  other  dealers  in  hay 
— that  is,  delivery  alongside  within  the  lighterage  district — 
and  they  have  track  delivery  of  hay  at  Palmer's  Dock  which  is 
in  the  same  neighborhood. 

There  are  some  hay-producing  sections  reached  only  by  de- 
fendant's lines,  and  hay  from  those  sources  is  no  longer  avail- 
able for  track  delivery  in  Brooklyn.  The  hay  consumed  in  that 
market  is  now  mainly  carried  by  other  roads,  and  the  defend- 
ant in  consequence  has  lost  a  considerable  portion  of  the  hay 
business  which  it  formerly  secured. 

CONCLXTSIONS. 

These  facts  do  not  require  and  scarcely  permit  extended  com- 
ment. No  question  is  made  that  defendant  established  this 
Brooklyn  station  in  the  honest  belief  that  it  would  acconunodate 
the  traffic  for  which  it  was  provided.  At  that  time  nearly  one 
half  the  incoming  freight  consisted  of  carload  hay,  and  this 
article  continued  to  be  by  far  the  largest  single  item  of  traffic 
9  I.  C.  C.  Rep.— 5. 
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for  Brooklyn  delivery.  The  business  seems  to  have  rapidly  in- 
creased and  in  a  few  yeaYs  much  exceeded  the  capacity  of  the 
terminal.  A  state  of  chronic  congestion  was  the  result.  It  be- 
came impossible  to  handle  the  traffic  in  a  suitable  manner  or 
with  needful  despatch.  There  was  great  delay  in  placing  cars 
for  unloading,  and  this  occasioned  much  inconvenience  and  loss 
to  the  receivers  of  miscellaneous  freight.  The  situation  was 
serious  and  some  measure  of  relief  became  a  virtual  necessity. 

Under  these  circumstances  the  defendant  decided  to  abandon 
the  delivery  of  hay  at  this  Brooklyn  station,  and  it  is  difficult 
to  see  what  better  plan  could  have  been  adopted.  The  facilities 
of  the  tenninal  could  not  be  increased  nor  its  area  enlarged.  It 
is  quite  apparent  from  the  ownership  and  occupation  of  adja- 
cent property  that  additional  land  could  not  be  procured,  for  a 
reasonable  sum  at  least,  and  the  defendant  was  not  bound  to  at- 
tempt a  purchase  which  obviously  could  not  be  effected.  To 
apportion  the  deliveries  on  some  percentage  basis,  as  suggested 
by  complainant's  counsel,  does  not  seem  to  be  practicable,  nor 
would  that  course  meet  the  requirements  of  general  traffic.  The 
large  and  continuous  volume  of  hay  shipments  was  a  potent 
factor  in  causing  this  congested  condition,  and  the  exclusion  of 
that  conunodity  permitted  other  freight  to  be  handled  with  com- 
parative promptness.  It  was  a  feasible  method  and  apparently 
the  one  best  suited  to  the  emergency. 

The  complaining  parties  are  not  denied  any  privilege  which 
other  Brooklyn  hay  dealers  enjoy.  All  are  treated  alike.  True, 
they  are  deprived  of  tr&ck  delivery  at  the  terminal  in  question, 
but  they  have  such  delivery  at  Palmer's  Dock  and  can  have  de- 
livery "alongside"  at  all  points  within  the  lighterage  district, 
for  hay  shipped  over  defendant's  lines.  Their  facilities  are  the 
same  now  as  before  the  Brooklyn  station  was  opened,  and  there 
is  no  evidence  of  material  injury  to  their  b\isiness  because  the 
carriage  of  hay  to  that  station  has  been  discontinued. 

The  defendant  is  not  in  every  case  under  legal  compulsion  to 
furnish  the  same  terminal  facilities  for  all  descriptions  of  traf- 
fic It  is  sufficient  if  reasonable  provision  is  made  in  this  re- 
gard, and  what  is  reasonable  in  a  given  instance  depends  largely 
upon  the  conditions  and  surroundings  of  the  particular  locality. 
In  such  circumstances  as  are  here  disclosed  the  needs  of  the 
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general  public  must  be  oonsidered  and  the  carrier's  action 
adapted  to  the  best  practicable  discharge  of  its  public  obliga- 
tions. The  rule  of  the  greatest  good  to  the  greatest  number 
fairly  applies.  If  all  cannot  be  provided  with  desired  facilities, 
the  plan  or  method  adopted  should  be  the  one  affording  the 
largest  public  accommodation  with  the  smallest  amoimt  of  in- 
dividual hardship.  This  we  think  has  been  done  in  the  case 
before  us.  The  defendant  was  entitled  to  exercise  an  hon- 
est discretion  and  we  see  no  reason  for  disapproving  the 
course  it  has  pursued.  The  resulting  discrimination  against 
the  article  of  carload  hay  was  not  "unjust"  within  the  meaning 
of  the  act;  and  as  no  violation  of  the  r^ulating  statute  has  been, 
shown  the  complaint  should  be  dismissed. 
9  I.  C.  C.  R^. 
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THE  DALLAS  FREIGHT  BUEEAU  et  al. 

V. 

THE  AUSTIN  &  NOETHWESTERX  RAILROAD  COM- 
PANY et  al. 


Decided  October  19,  1901. 


1.  Competition,  whether  it  be  water  competition,  railroad  competition,  or 
market  competition,  provided  it  produces  a  substantial  and  material 
effect  upon  traffic  and  rate-making,  may  create  dissimilarity  of  cir- 
cumstances and  conditions,  and  such  competition  must  be  taken  into 
consideration  in  cases  arising  upon  complaint  under  the  fourth  section. 
Decisions  of  U.  S.  Supreme  Court  in  Interstate  Commerce  Commission 
V.  Alabama  Midland  R.  Co.  168  U.  S.  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep. 
45,  and  subsequent  cases  cited  and  applied. 

2.  Complainants  alleged  that  higher  rates  in  force  from  northern  and 
eastern  markets  to  Dallas  and  Fort  Worth  than  those  in  effect  over 
lines  through  those  Texas  cities  to  Galveston  and  Houston  violate  sec- 
tion four  of  the  statute,  but  the  case  was  tried  upon  an  erroneous 
theory  that  market  and  railrcTd  competition  could  not  work  dissimi- 
larity in  the  circumstances  and  conditions  within  the  meaning  of  the 
statute.  The  testimony,  which  bears  solely  upon  complainants'  con- 
tention that  the  statute  forbids  higher  rates  on  any  and  all  freights  for 
the  shorter  distance  to  Dallas  or  Fort  Worth  than  for  the  longer  dis- 
tance to  Galveston  or  Houston,  was  not  sufficient  to  enable  the  Com- 
mission to  determine  whether  the  circumstances  and  conditions  govern- 
ing the  transportation  in  question  are  or  are  not  substantially  similar 
in  respect  of  all  kinds  and  classes  of  freight  traffic.  Held,  That  the 
complaint  must  be  dismissed,  but  with  leave  to  complainants  to  chal- 
lenge the  existing  differences  in  rates  as  to  particular  articles  or  any 
class  of  freights  by  supplemental  complaint  or  in  a  new  proceeding. 

Wynne,  McCaH  &  Stedman  for  complainants. 

RoheH  Mather  for  C.  R.  I.  &  P.  Ry.  Co.,  C.  R.  I.  &  T.  Ry. 
Co.  and  Evansville  &  T.  H.  Ry.  Co. 

James  Hagerman  and  Joseph  M.  Bryson  for  Mo.,  K.  &  T.  Ry. 
Co.,  Mo.,  K.  &  T.  Ry.  Co.  in  Tex.  and  Sherman,  S.  &  S.  Ry.  Co. 

T.  J.  Freeman  for  Tex.  &  Pac.  Ry.  Co. 
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TV.  B.  Perkins  for  St.  Louis  Southwestern  Ry.  Co.,  St.  Louis 
Soutliwestern  fty.  Co.  of  Tex.  and  Tyler  Southeastern  Ry.  Co. 

R.  S,  Lovett  for  Houston  &  Texas  Central  Ry.  Co.,  Galveston, 
Harrisburg  &  San  Antonio  Ry.  Co.,  Houston,  E.  &  W.  Tex.  Ry. 
Co.,  Tex.  &  JSr.  O.  R.  R.  Co.,  Sabine  &  East  Tex.  R.  R.  Co.,  So. 
Pac.  Co.  and  Waco  &  N.  W.  R.  R.  Co. 

J.  W,  Terry  for  A.  T.  &  S.  F.  Ry.  Co.  and  Gulf,  C.  &  S.  E. 
Ry.  Co. 

M,  A,  Spoonts  for  Ft.  Worth  &  Denver  City  Ry.  Co. 

/.  W.  Blythe  for  C.  B.  &  Q.  R.  R.  Co.,  Hannibal  &  St.  J. 
R.  R.  Co.  and,K.  C,  St.  J.  &  Council  LluflFs  R.  R.  Co. 

Report  and  Opinion  of  the  Commission. 

Knapi%  Chairman, 

At  the  hearing  of  this  case,  the  complainant,  the  Dallas 
Freight  Bureau,  formally  withdrew  the  allegations  in  its  com- 
plaint attacking  the  legality  of  the  blanket  rate  system,  under 
which  the  same  rates  are  made  from  St.  Louis,  Kansas  City, 
Chicago,  New  York  and  other  northern  and  eastern  points  of 
shipment  to  substantially  all  points  within  the  cultivated  por- 
tion of  the  State  of  Texas. 

The  remaining  paragraphs  of  the  complaint  allege  that  traffic 
carried  by  defendants  from  northern  and  eastern  points  outside 
of  Texas  to  Dallas  is  charged  higher  rates  than  are  accepted  on 
like  traffic  shipped  from  the  same  points  and  transported  through 
or  by  Dallas  to  Houston  and  Galveston,  situated,  respectively, 
265  and  315  miles  south  of  Dallas;  and  that  such  higher  rates 
to  Dallas  are  in  violation  of  sections  three  and  four  of  the  Act 
to  regulate  commerce.  This  charge  in  the  complaint  covers 
both  carload  and  less  than  carload  rates,  but  under  a  further 
statement  or  stipulation  made  at  the  hearing  by  counsel  for  the 
Dallas  Freight  Bureau  the  correction  of  carload  rates  only  was 
insisted  upon. 

The  McCord-Collins  Commerce  Co.,  and  others  engaged  in 
business  at  Fort  Worth,  Tex.,  were  made  parties  complainant 
upon  filing  a  petition  of  intervention  in  which  they  allied  that 
defendants  violate  the  fourth  section  of  the  act  by  greater 
9  I.  C.  C.  Rep. 
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charges  to  Fort  Worth  than  for  the  longer  distances  to  Houston 
and  Galveston. 

Although  the  complaint  of  the  Dallas  Freight  Bureau,  as 
modified  at  the  hearing,  includes  allied  violations  of  section 
three  as  well  as  of  section  four,  that  complainant  did  not  under- 
take to  establish  a  case  under  the  third  section.  The  whole  con- 
troversy in  fact  narrowed  down  to  the  single  question  whether 
defendants'  higher  rates  on  carload  shipments  to  Dallas  or  Fort 
Worth  than  to  Houston  or  Galveston  are  prohibited  by  the  long 
and  short  haul  clause  of  the  statute. 

The  carriers  operating  lines  through  Dallas  or  Fort  Worth  ad- 
mitted that  they  make  loyrer  carload  commodity  rates,  and  some 
lower  carload  class  rates,  to  Galveston  and  Houston  than  to  Fort 
Worth  or  Dallas,  but  claimed  that  such  lower  rates  were  forced 
by  the  competition  of  water  routes  and  by  the  competition  of 
lines  via  New  Orleans ;  and  they  introduced  testimony  to  show 
the  existence  of  such  competition  and  its  controlling  force  upon 
the  rates  in  question.  The  Dallas  Freight  Bureau  merely  sub- 
mitted proof  showing  that  it  is  a  voluntary  association  of  mer- 
chants doing  business  in  that  city.  No  other  testimony  was 
taken  on  behalf  of  complainants. 

When  this  case  was  heard  and  submitted  in  1897,  the  con- 
struction of  section  four  of  the  act,  as  announced  by  the  Conmiis- 
sion  in  the  Georgia  Railroad  Commission  cases  (Trammell  v. 
Clyde  8.  S.  Co.)  5  I.  C.  C.  Rep.  324,  4  Inters.  Com.  Rep.  120, 
and  followed  in  several  other  cases,  had  not  been  disapproved 
by  the  United  States  Supreme  Court.  The  Commission 
had  held,  in  substance,  that  competition  of  markets,  or  competi- 
tion of  carriers  subject  to  the  act,  did  not  justify  de- 
parture from  the  rule  of  the  fourth  section,  in  the  absence  of  an 
order  of  relief  granted  by  the  Commission  under  the  proviso 
clause  of  that  section.  As  the  defendant  carriers  had  not  ap- 
plied for  an  order  permitting  them  to  make  lower  rates  to  Gal- 
veston and  Houston  than  to  Dallas  and  Fort  Worth,  the  com- 
plainants were  entitled  to  claim  at  the  time  of  the  hearing  that 
such  competition  was  excluded  from  consideration  in  the  pres- 
ent proceeding.  The  correctness  of  the  ruling  of  the  Commis- 
sion as  to  the  meaning  of  section  four  was  then,  however,  the 
subject  of  contention  in  several  cases  pending  in  the  Federal 
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courts  to  enforce  orders  of  the  Commission,  including  the  Geor- 
gia Eailroad  Commission  cases  above  mentioned;  and  this  case 
has  been  held  to  await  the  final  decision  of  the  Supreme  Court. 

In  the  Alabama  Midland  case  (Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  B.  Co.)  168  U.  S.  144,  42  L.  ed.  414, 
1,8  Sup.  Ct.  Kep.  45,  the  Supreme  Court  held  adversely  to  the 
position  taken  by  the  Commission,  and  decisions  of  like  tenor 
have  since  been  rendered  by  that  court  in  the  following  cases: 
Louisville  £  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  44  L.  ed.  309, 
20  Sup.  Ct.  Rep.  209 ;  East  Tennessee,  V.  &  G.  B.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  1,  45  L.  ed.  719,  21 
Sup.  Ct.  Eep.  516,  and  Interstate  Commerce  Commissions. 
Clyde  S.  S.  Co.  181  U.  S.  29,  45  L.  ed.  729,  21  Sup.  Ct  Eep. 
512.  While  some  doubt  existed  as  to  the  precise  view  taken  by 
the  Supreme  Court  in  the  Alabama  Midland  case,  the  later  de- 
cisions are  clear  and  explicit  upon  the  point  in  question.  The 
construction  of  the  -fourth  section,  as  declared  by  the  Commis- 
sion in  the  above  cases,  is  held  to  be  erroneous ;  and  it  is  now 
settled  that  carriers  are  entitled  to  take  railroad  and  market  com- 
petition into  account  in  fixing  their  rates  for  longer  and  shorter 
distances,  without  first  obtaining  from  the  Commission  a  reliev- 
ing order  under  the  proviso  clause  of  that  section  of  the  statute. 
Any  competition,  therefore,  whether  it  be  water  competition, 
railroad  competition  or  market  competition,  provided  it  pro- 
duces a  substantial  and  material  effect  upon  traffic  and  rate-mak- 
ing, may  create  dissimilarity  of  circumstances  and  conditions; 
and  when  such  competition  is  shown  it  must  be  taken  into  con- 
sideration by  the  Commission  and  the  courts  in  cases  arising 
upon  complaint  imder  the  fourth  section. 

The  complainants  also  contended  that  while  the  evidence  ad- 
duced in  behalf  of  defendants  shows  the  possibility  of  water 
transportation  from  St.  Louis  and  other  Mississippi  Eiver  points 
to  New  Orleans,  and  from  thence  to  Galveston  and  Houston,  it 
does  not  establish  the  fact  that  actual  and  controlling  competi- 
tion exists  by  that  method  of  carriage,  as  between  such  Missis- 
sippi Eiver  points  and  Galveston  or  Houston,  in  respect  of 
traffic  important  in  amount;  and  that  this  also  applies  to  traffic 
from  Ohio  Eiver  points.  Whatever  the  fact  may  be  as  to  the 
existence  of  actual  and  controlling  competition  by  water  car- 
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riage  down  the  Ohio,  Missouri  and  Mississippi  Kivers  and  the 
Gulf  of  Mexico  to  Galveston  and  thence  to  Houston,  we  are  also 
required  to  consider,  under  the  decisions  of  the  Supreme  Court, 
the  competition  of  markets  and  the  competition  of  railroads  en- 
gaged in  carrying  f reiglit  into  Texas.  The  much  broader  ques- 
tion is  therefore  presented  for  4etermination :  Does  actual  com- 
petition of  whatever  kind  justify  the  defendant  carriers  under 
the  fourth  section  in  making  lower  rates  from  St.  Louis  and 
other  northern  and  eastern  points  to  Galveston  and  Houston 
than  for  the  shorter  distances  to  Dallas  and  Fort  Worth  ? 

The  defendants  are  all  engaged  in  the  interstate  carriage  of 
freight  articles  to  points  in  Texas.  The  Missouri,  Kansas  & 
Texas  and  Gulf,  Colorado  &  Santa  Fe  Railway  Companies  reach 
Fort  Worth  and  Dallas  and  Houston  and  Galveston.  The 
Houston  &  Texas  Central  reaches  Fort  Worth,  Dallas  and 
Houston,  and  extends  north  of  Dallas  to  Denison,  Tex.  The 
Gulf,  Colorado  &  Santa  Fe  and  Missouri,  Kansas  &  Texas  run 
north  of  Fort  Worth  and  Dallas,  the  latter  road  reaching  Kan- 
sas City  and  St.  Louis.  Other  defendant  lines  connect  with 
these  roads  at  various  points  and  form  through  routes  from  St. 
Louis  and  other  northern  and  eastern  points,  and  traffic  originat- 
ing at  such  points  and  shipped  over  these  routes  to  Galveston  or 
Houston  passes  through  Fort  Worth  or  Dallas. 

The  short-line  distance  from  St.  Louis  to  Dallas  is  684  miles ; 
from  St  Louis  to  Houston,  via  Dallas,  it  is  949  miles,  and  from 
St.  Louis  to  Galveston,  via  Dallas,  1,000  miles.  Houston  and 
Galveston  are,  therefore,  respectively,  265  and  315  miles  longer 
distances  as  compared  with  Dallas  by  such  routes.  Similar  dif- 
ferences in  distance  exist  over  lines  passing  through  Fort 
Worth,  which  is  situated  about  33  miles  to  the  west  of  Dallas. 
Merchandise  destined  to  Houston  or  Galveston  from  Mississippi 
River  or  Missouri  River  points  does  not  necessarily  pass  through 
either  Dallas  or  Fort  Worth,  but  a  large  proportion  of  such  mer- 
chandise is  actually  transported  through  those  cities.  The  dis- 
tance from  St  Louis  to  Houston  and  Galveston  over  the  St 
Louis,  Iron  Mountain  &  Southern,  Texas  &  Pacific,  and  Inter- 
national &  Great  Northern  is  819  miles  to  Houston  and  870 
miles  to  Galveston;  and  this  short  line  does  not  pass  through 
either  Dallas  or  Fort  Worth.     Other  defendant  lines  enter  the 
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State  of  Texas  either  across  its  eastern  or  northern  boundary, 
some  via  Shreveport,  La.,  and  some  via  New  Orleans  and  Galves- 
ton and  Houston. 

Dallas  and  Fort  Worth  are  situated  in  the  northern  central 
part  of  Texas  and  their  combined  population  is  about  70,000. 
They  have  rail  and  rail  and  water  communication  with  all  points 
mentioned  in  the  complaint,  but  no  all-water  communication. 

Galveston  is  situated  on  an  island  between  the  Gulf  of  Mexico 
and  Galveston  Bay.  It  was  settled  in  1838,  and  for  many  years 
has  been  an  important  port  of  entry.  It  is  connected  by  rail 
and  by  rail  and  water  with  all  the  points  mentioned  in  the  com- 
plaint, by  water  with  Gulf  of  Mexico  and  Atlantic  Seaboard 
points,  and  with  points  reached  by  the  Mississippi,  Missouri  and 
Ohio  Rivers. 

Houston  is  situated  in  Texas  about  50  miles  north  of  Galves- 
ton, with  which  it  is  connected  by  rail,  and  by  water  via  the  Buf- 
falo Bayou.  It  is  also  connected  with  Velasco,  a  point  on  the 
Gulf  of  Mexico  a  short  distance  southwesterly  of  Galveston,  by 
rail  and  the  Buffalo  Bayou.  The  transportation  facilities  of 
Houston  are  similar  to  those  of  Galveston,  except  that  Buffalo 
Bayou  cannot  be  navigated  by  the  larger-sized  steam  vessels.  It 
appears,  however,  that  until  rail  rates  were  suiBciently  reduced 
fchippers  used  this  waterway  to  a  considerable  extent  in  the 
transportation  of  freight  articles  between  Houston  and  the  Gulf 
of  Mexico,  and  that  it  is  still  frequently  employed  for  that  pur- 
pose. Cotton  exported  through  the  port  of  Galveston  is  carried 
in  large  quantities  via  Buffalo  Bayou.  The  combined  popula- 
tion of  Galveston  and  Houston  is  about  80,000. 

The  rates  to  substantially  all  of  the  cultivated  portion  of 
Texas,  from  points  on  and  east  of  the  Missouri  and  Mississippi 
Rivers,  have  primarily  resulted  from  and  are  mainly  controlled 
by  competition,  and  such  competition  has  contributed  to  make 
rat^s  the  same  to  all  Texas  points  within  a  vast  area,  reaching 
from  the  northern  and  eastern  boundaries  of  the  State  to  the  Gulf 
of  Mexico  as  far  southwest  asthevicinityof  CorpusChristi.  This 
territory  is  knoAvn  as  Texas  common-point  territory.  Generally 
speaking,  the  common-point  rates  from  St.  Louis  are  determined 
by  adding  to  rates  fixed  by  the  Texas  Railroad  Commission  cer- 
tain arbitraries.  These  Texas  Commission  rates  apply  for  185 
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miles  or  more  from  Houston  in  all  directions.  Such  rates  from 
Galveston  range  from  95  cents  per  100  pounds  first  class  to  62 
cents  fifth  class,  and  from  56  cents  class  A  to  20  cents  on  class 
E.  To  these  rates  the  carriers  from  St.  Louis  add  arbitraries 
amoimting  to  from  35  cents  first  class  down  to  16  cents  on  class 
E ;  and  this  results  in  class  rates  of  $1.30  first  class,  36  cents 
class  E,  and  various  intermediate  amounts  on  the  other  classes. 
The  class  rates  from  St.  Louis  to  Texas  common  points  also  ap- 
ply to  Galveston  and  Houston,  except  on  classes  A,  B  and  C, 
Avhicb  are  lower  to  those  cities  by  4  cents  on  class  A,  5  cents  on 
class  B,  and  2  cents  on  class  C.  Numerous  lower  commodity 
rates  are  in  force  to  Galveston  and  Houston,  and  there  are  also 
flome  commodity  rates  lower  than  the  class  rates  in  effect  to 
Dallas,  lort  Worth  and  otlier  Texas  common  points.  The 
lower  rates  to  Galveston  and  Houston  than  to  Dallas  and  Fort 
Worth  are  A,  B  and  C  class  rates  and  commodity  rates.  While 
some  changes  have  taken  place  in  the  last  four  years,  the  present 
rates  and  rate  relations  are  not  greatly  different  from  those 
disclosed  at  the  hearing. 

The  rates  to  Galveston  and  Houston,  Dallas,  Fort  Worth  and 
other  Texas  common  points,  both  class  and  commodity,  are  ad- 
justed upon  a  differential  basis  from  St.  Louis,  Kansas  City 
and  points  east  of  the  Missouri  and  Mississippi  Rivers.  These 
rates  apply  from  all  points  in  described  territories,  which  are 
kno\vn  as  St.  Louis,  Kansas  City,  Omaha-Davenport,  Memphis, 
New  Orleans,  ]!fash\dlle,  Louisville,  Chicago-Cincinnati,  Mil- 
waukee, Fox  Eiver,  Detroit-Cleveland,  Dayton-South  Bend, 
Middleborough,  Pittsburg,  Macon  and  Carolina  territories.  The 
rates  from  such  territories  other  than  St.  Louis  territory  are 
certain  differentials  above  or  below  those  from  St.  Louis.  The 
differential  rates  from  these  territories  have  been  the  subject  of 
agreement,  arbitration  and  adjustment  between  the  carriers  from 
time  to  time.  Such  rate  adjustment  was  in  effect  for  several 
years  prior  to  the  hearing  of  this  case  and  is  based  upon  the 
rates  to  and  from  New  Orleans.  It  is  testified  that 
the  class  tariffs  to  Houston  and  Galveston  are  made  by  com- 
bination on  New  Orleans,  and  that  the  commodity  rates  to  those 
cities  are  made  in  a  similar  manner,  using  the  rates  from  pro- 
ducing points  to  New  Orleans  with  a  differential  above  or  below 
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the  St  Louis  rate  plus  the  rail  rate  from  New  Orleans.  The 
application  of  the  differential  is  explained  in  this  way:  The 
rates  on  iron,  for  example,  are  based  upon  Pittsburg.  The  local 
rate  to  New  Orleans  was  26  cents,  and  the  rate  from  N^w  Orleans 
to  Houston  or  Galveston  was  25  cents,  making  a  total  from  Pitts- 
burg of  51  cents.  The  fifth  class  differential  as  between  St. 
Louis  and  Pittsburg  was  20  cents,  and  this  deducted  from  51 
leaves  31  cents,  which  was  the  rate  from  St.  Louis  to  Galveston  or 
Houston.  It  was  also  testified  at  the  hearing  that  the  common 
point  or  class  rate  is  applied  to  Galveston  or  Houston  in  all 
cases  except  where  a  less  rate  is  made  by  combination  on  New 
Orleans.  The  rate  to  Dallas  and  Fort  Worth  is  always  less  than 
the  combination  of  rates  on  Galveston  or  Houston.  Examina- 
tion of  the  present  tariffs  does  not  warrant  a  finding  that  rates 
-generally  to  Galveston  and  Houston  are  now  made  by  combina- 
tion upon  New  Orleans.  They  appear  in  most  cases  to.  be  less 
than  such  combination,  and  while  we  are  not  definitely  advised 
upon  what  basis  they  are  actually  constructed,  it  seems  evident 
that  the  present  rates  result  from  competition  of  the  numerous 
supply  markets  located  in  the  territories  above  described  and 
:along  the  Atlantic  Seaboard. 

While  it  does  not  appear  from  the  record  that  shipments  from 
St.  Louis  and  other  Mississippi  River  points  to  Galveston  or 
Houston  are  carried  through  by  all  water  lines,  or  that  traffic 
l)rought  down  the  river  to  New  Orleans  was  at  the  time  of  the 
liearing  transshipped  there  and  carried  by  Gulf  vessels  to  Galves- 
ton or  Houston,  it  is  shown  that  this  may  be  done  and  that  it 
lias  been  done.  Steamers  ply  regularly  between  St.  Louis  and 
other  river  points  and  New  Orleans,  and  others  are  used  for 
traffic  coming  down  the  Ohio  and  Mississippi  from  time  to  time. 
This  competition  has  a  substantial  and  material  effect  upon  rail- 
road rates  from  those  points  to  New  Orleans.  The  testimony 
indicates  that  steamer  service  between  New  Orleans  and  Galves- 
ton could  be  secured  at  the  time  of  the  hearing  at  a  rate  of  about 
14  cents  per  100  pounds. 

The  rates  by  rail  from  New  Orleans  to  Galveston  or  Houston 
are  made  with  reference  to  the  practicability  of  water  competi- 
tion by  the  Gulf.  An  attempt  made  by  the  Southern  Pacific 
to  maintain  an  advance  in  rates  from  New  Orleans  was  frusn 
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trated  by  the  expressed  determination  of  shippers  in  that  city 
to  put  on  a  steamer  line  to  Galveston  if  the  rates  were  not  re- 
duced. The  testimony  also  discloses  that  Kansas  City  shippers 
provided  and  kept  on  hand  a  sum  of  money  sufficient  to  estab- 
lish a  line  of  boats  to  New  Orleans  in  the  event  of  any  consider- 
able advance  in  rates  by  railroad  lines  between  those  points,  and 
that  at  one  time  such  a  line  was  in  operation. 

Much  of  the  traffic  shipped  from  points  east  of  Pittsburg  to 
Texas  destinations  goes  via  Galveston.  The  Southern  Pacific 
operates  a  line  of  steamships  between  New  York  and  New  Or- 
leans. The  Cromwell  Steamship  Line  also  plies  between  the 
same  points.  The  Mallory  Steamship  Line  runs  regularly  be- 
tween New  York  and  Galveston.  These  steamer  rates  were  on 
a  basis  of  80  cents  first  class  between  New  York  and  Galveston 
at  the  time  of  the  hearing,  and  considerably  lower  than  rates  by 
all  rail  lines.  Schooners  may  be,  and  from  time  to  time  are, 
chartered  to  carry  traffic  at  much  lower  rates  from  Atlantic  Sea- 
board points  to  points  in  Texas.  One  schooner  of  700  tons  bur- 
then, it  was  shown  in  testimony,  had  lately  been  loaded  with 
canned  goods  from  Baltimore  to  Houston  at  a  rate,  including  in- 
surance, of  about  23  cents.  The  rate  of  the  Mallory  and  South- 
em  Pacific  Lines  on  canned  goods  to  Houston  was  38  cents.  The 
same  shipper,  a  wholesale  grocer,  was  about  closing  an  arrange- 
ment for  another  cargo  by  schooner  from  Baltimore  to  Galves- 
ton or  Velasco  at  15  cents  per  100  pounds,  to  which  2  cents  in- 
surance would  be  added.  A  schooner  line  was  l-unning  regular- 
ly at  the  time  of  hearing  between  New  York  and  Velasco,  on 
which  a  rate  of  25  cents  for  all  classes  could  be  obtained. 

Under  the  conditions  above  indicated,  it  is  quite  evident  that 
rail  rates  from  St  Louis,  Kansas  City  and  points  east  to  Gal- 
veston and  Houston  are  controlled  by  carriers'  and  market  com- 
petition, and  that  the  purchase  of  merchandise  by  Galveston  or 
Houston  merchants  at  St  Louis,  Chicago  and  other  points  in  the 
Central  West  is  materially  affected  by  the  transportation  rates 
obtainable  on  like  merchandise  from  Atlantic  Seaboard  points 
and  places  in  adjacent  territory.  The  rates  to  Dallas  and  Fort 
Worth  are  also  controlled  by  carriers'  and  market  competition, 
but  such  competition  may  operate  with  greater  force  at  Galves- 
ton and  Houston  to  the  extent  of  justifying  lower  rat-es  to  those 
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cities  on  traffic  thereby  affected.  The  testimony  given  bears 
solely  upon  the  contention  that  the  statute  forbids  higher  rates 
upon  any  and  all  freights  to  Dallas  and  Fort  Worth,  via  lines 
through  those  cities,  than  are  granted  to  Galveston  and  Houston. 
We  are  unable  to  find,  upon  such  proofs  as  have  been  made, 
whether  the  circumstances  and  conditions  are  or  are  not  sub- 
stantially similar  in  respect  of  all  kinds  and  classes  of  freight 
traffic  destined  to  these  inland  and  Gulf  cities.  This  was  the 
general  question  in  dispute,  and  the  complaint  must  therefore  be 
dismissed. 

It  is  not  improbable  that  some  and  perhaps  a  great  many 
commodities  take  rates  by  rail  to  Galveston  and  Houston  which, 
as  compared  with  the  higher  rates  on  the  same  articles  to  Dallas 
and  Fort  Worth,  result  in  disparities  not  justified  by  actual  dif- 
ferences in  circumstances  and  conditions,  but  that  phase  of  the 
situation  has  not  been  investigated.  Whether  the  existing  dif- 
ferences in  rates  are  excessive  or  unreasonable,  or  not  warranted 
at  all  in  particular  instances  or  in  regard  to  any  class  of  freights, 
is  an  issue  to  which  the  proofs  were  not  directed,  and  the  facts 
so  far  disclosed  are  insufficient  to  warrant  its  determination. 
Further  inquiry  in  this  regard  may  be  invoked,  either  by  supple- 
mental complaint  or  by  a  new  proceeding,  and  such  inquiry  will 
not  be  precluded  by  the  ruling  made  in  this  report. 
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NATHAN  MYER 

V. 

CLEVELAND,  CINCINNATI,   CHICAGO  &  ST.  LOUIS. 
RAILWAY  COMPANY  et  al. 


Decided  "Sovemher  27,  1901. 


Manifestly,  in  determining  what  freight  rate  shall  be  borne  by  differ- 
ent commodities  an  attempt  should  be  made  to  maintain  a  fair  relation, 
between  those  commodities,  and  a  classification  which  utterly  ignores 
all  considerations  of  this  kind  or  which  utterly  fails  to  give  due  weight 
to  such  considerations  is  unjust  and  unreasonable. 
Hatters'  furs  and  fur  scraps  and  cuttings  are  offered  for  transportation, 
in  packages  not  bulky,  but  of  convenient  size,  their  value  is  not  great^^ 
they  are  not  liable  to  be  lost  or  damaged  in  transit,  and  the  first  class 
of  the  "Official  Classiflcatien"  enforced  by  defendants  contains  hardly 
any  article  so  desirable  for  traffic  as  they  are,  yet  these  commodities 
are  classified  double  first  class  by  the  defendant  carriers.     For  manu- 
facturing purposes  these  raw  materials  are  competitive  with  hats,  the- 
finished  product.    Complainant,  located  at  Wabash,  Ind.,  is  the  only 
manufacturer  of  hats  west  of  Atlantic  Seaboard  territory,  most  of  his 
competitors  being  located  in  the  vicinity  of  New  York,  from  whence - 
supplies  of  hatters'  furs  and  fur  scraps  and  cuttings  are  almost  entire- 
ly drawn.    The  difference  in  freight  rates  operates  to  damage  com- 
plainant in  his  competition  in  western  territory  vdth  the  eastern  manu- 
facturers to  the  extent  of  about  one  thousand  dollars  per  year.    Held, . 
That  hatters'  furs  and  fur  scraps  and  cuttings  as  compared  with  arti- 
cles taking  first  class  rates  in  defendants'  classification,  including  hats, 
the  finished  product  for  which  these  commodities  constitute  raw  ma- 
terial, are  unlawfully  made  double  first  class  and  cannot  lawfully  be< 
classed  higher  than  first  class  in  such  classification. 
An  order  of  the  Commission  reqmring  a  carrier  to  cease  and  desist 
from  enforcing  a  classification  of  specified  articles  higher  than  the- 
elassification  which  upon  the  facts  it  has  found  to  be  lawful  is  not  pre- 
scribing a  rate  for  the  future.    Classification  determines  the  relation 
of  rates  as  between  commodities,  not  the  rate  itself,  and  when  a  com- 
modity is  transferred  from  a  higher  to  a  lower  class  the  revenues  of 
the  earner  are  not  necessarily  diminished  since  it  may  advance  the- 
rates  applicable  to  those  classes. 
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P.  J.  Farrell  for  complainant. 
J.  J.  Brooks  for  Pennsylvania  Lines. 

C.  E.  Gill  for  Wabash  K.  E.  Co.  and  Delaware,  Lackawanna 
&  Western  E.  E.  Co. 

F.  J.  Jerome  for  Lake  Shore  &  Michigan  Southern  Ey.  Co. 

Eeport  and  Opinion. 

Prouty^  Commissioner: 

The  complainant  is  engaged  in  the  manufacture  of  hats  under 
the  title  of  the  Pioneer  Hat  Works  at  Wabash,  Indiana,  and  his 
complaint  is  that  "hatters'  furs"  and  "fur  scraps  and  cuttings'^ 
are  wrongly  classified,  the  present  classification  of  both  these 
commodities  being  double  first  class,  while  he  insists  that  hat- 
ters' furs  should  be  classified  as  first  class  and  fur  scraps  and 
cuttings  as  second  class.  No  question  is  made  as  to  the  compe- 
tency of  the  complainant  to  maintain  this  proceeding,  nor  as  to 
the  jurisdiction  of  the  Commission  over  the  defendants. 

Hatters'  furs  is  a  trade  name  applicable  to  the  various  kinds 
of  fur  used  in  the  manufacture  of  hats.  These  furs,  as  sold  to 
the  manufacturer  and  presented  for  transportation,  are  sheared 
from  the  skin,  and  packed  in  paper  bags  containing  three  or  five 
pounds  each,  which  are  then  assembled  in  wooden  cases,  100 
bags  to  the  case.  The  case  thus  weighs  from  three  to  five  hun- 
dred pounds  and  is  in  size  about  36"  x  36"  x40/'  containing 
some  30  cu.  ft. 

Considerable  testimony  was  given  as  to  the  value  of  these  furs 
and  price  lists  covering  some  fourteen  years  previous  to  the  hear- 
ing were  introduced.  It  appears  that  many  different  kinds  of 
fur  are  comprehended  under  this  title  and  that  the  different 
kinds  vary  greatly  in  price. 

The  complainant  testified  that  rabbit  fur  was  the  sort  mostly 
used  by  him  in  the  manufacture  of  hats,  although  he  used  to 
some  extent  nutria,  and  that  the  value  of  the  furs  which  he  used 
was  from  $  .40  to  $2.50  per  pound.  The  complainant  makes  a 
medium  grade  of  fur  hats.  More  of  the  higher  priced  furs 
would  probably  enter  into  the  manufacture  of  hats  of  a  higher 
grade.  These  furs,  nutria  and  beaver,  average  in  price  as  high 
9  I.  0.  C.  Eep. 
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as  $6  per  pound,  and  the  price  lists  show  that  the  best  grade  of 
beaver  has  at  times  listed  at  $15  per  pound;  but  it  is  fairly  in- 
ferable from  the  testimony  that  rabbit  fur  is  the  kind  mainly 
used  in  the  manufacture  of  fur  hats  of  all  grades,  the  more  ex- 
pensive sorts  of  fur  being  used  only  in  comparatively  small 
quantities.  The  testimony  is  not  suflSciently  definite  to  justify 
an  exact  finding,  but  we  think  it  fairly  appears,  and  find,  that 
the  average  value  of  hatters'  furs  would  be  from  $1  to  $2  per 
pound,  the  great  bulk  of  that  commodity  presented  for  transpor- 
tation being  within  these  limits. 

The  term  fur  scraps  and  cuttings  seems  to  include  the  waste 
produced  in  working  up  fur  pelts  for  various  purposes.  It  em- 
braces not  only  the  waste  from  the  preparation  of  hatters'  furs 
but  also  the  pieces  which  are  left  in  the  manufacture  of  fur  gar- 
ments. These  fur  scraps  are  purchased  by  fur  brokers,  by 
whom  they  are  assorted  into  different  grades  and  sold  to  differ- 
ent persons  for  various  uses  at  widely  different  prices.  The 
complainant  testified  that  the  fur  scraps  and  cuttings  used  in 
the  manufacture  of  hats  were  worth  from  2 1/^  to  40  cents  per 
poimd.  The  pieces  of  fur  which  would  also  be  embraced  un- 
der the  same  title  are  often  worth  much  more  than  this,  some- 
times as  high  as  $1.50  per  pound. 

It  is  extremely  difficult  to  fix  any  fair  average  value,  but  we 
are  inclined  to  think  that  the  great  bulk  of  fur  scraps  and  cut- 
tings offered  for  transportation  could  not  exceed  in  value  50 
cents  per  pound,  and  that  the  average  would  not  equal  this. 
Fur  scraps  and  cuttings  are  transported  in  cases,  bags  or  bales 
weighing  from  450  to  500  pounds.  The  proportion  between 
bulk  and  weight  is  about  the  same  as  with  hatters'  furs. 

Manufactured  hats  are  classified  first  class  and  the  complain- 
ant insisted  that  this  was  a  discrimination  against  the  raw  ma- 
.  terial. 

Upon  this  point  testimony  was  given  by  both  parties  as  to 
comparative  value  and  desirability  from  a  traffic  standpoint  of 
the  raw  material  and  the  finished  product. 

Hatters*  furs  are  put  through  thr^e  processes  in  preparation 
for  use  in  the  manufacture  of  hats  and  shrink  about  two  ounces 
in  the  pound.     Fur  scraps   and  cuttings  pass  through  from 
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twelve  to  eighteen  processes  and  only  from  10  to  SSy^  per  cent 
in  weight  of  usable  fur  is  obtained.     In  the  manufacture  of.  the 
itself  the  average  is  still  further  shrunk. 

Hats  are  shipped  in  cases  weighing  about  sixty  pounds  to  the 
case  and  are  from  two  to  three  times  more  bulky  than  hatters^ 
furs  or  fur  scraps  and  cuttings.  The  complainant  also  insisted 
that  they  were  much  more  valuable  by  the  pound.  This  was  de- 
nied by  the  defendants  who  claimed  that  the  average  value  of  all 
hats  was  less  by  the  pound  than  the  average  value  of  hatters' 
furs. 

Hats  other  than  straw  are  sometimes  made  of  other  material 
besides  fur,  but  the  complainant  testified  that  the  proportion  of 
fur  hats  to  other  hats  would  be  fifty  to  one.  Caps  are  made  of 
cloth.  The  average  value  of  fur  hats  per  pound  must  greatly  ex- 
ceed the  average  value  of  the  hatters'  furs  which  enter  into  their 
construction,  and  without  doubt  this  is  true  of  all  hats  other  than 
straw.  It  would  be  unprofitable  to  hazard  a  guess  as  to  whether 
this  might  or  might  not  be  the  case  if  straw  hats  were  included. 

The  complainant  further  insisted  that  hatters'  furs  and  fur 
scraps  and  cuttings  were  a  more  desirable  kind  of  traffic  than 
hats  and  caps  for  the  reason  that  they  were  less  liable  to  loss  or 
damage  in  transit.  From  the  very  nature  of  the  articles  it  is 
almost  impossible  that  hatters'  furs  or  fur  scraps  and  cuttings 
should  be  stolen.  They  are  not  combustible  and  not  easily  in- 
jured by  water  or  by  jamming ;  and  any  injury  from  these  causes 
would  be  confined  to  what  was  actually  injured.  Upon  the  con- 
trary a  hat  is  ready  to  wear  and  this  is  an  inducement  to  ab- 
stract one  from  a  case.  Injury  to  a  small  part  of  a  hat  spoils 
the  entire  article.  The  complainant  testified  that  in  the  whole 
course  of  his  business  he  had  never  made  a  claim  for  damage  to 
hatters'  furs  or  fur  scraps  in  transit  while  he  had  frequently, 
had  occasion  to  do  so  in  case  of  hats. 

The  complainant  is  the  only  manufacturer  of  hats  located  in 
the  West.  All  his  competitors  are  upon  the  Atlantic  seaboard 
•in  near  proximity  to  New  York.  Most  of  these  hatters'  furs 
are  imported  and  are  distributed  from  the  port  of  New  York. 
The  complainant  claims  that  by  reason  of  the  higher  rate  upon 
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raw  material  than  upon  the  manufactured  product  he  is  placed 
at  a  disadvantage  in  comparison  with  the  eastern  manufacturer. 

The  market  of  the  complainant  is  the  whole  United  States 
west  of  Pittsburg  and  in  all  that  territory  he  competes  with  the 
eastern  manufacturer.  The  exact  points  in  the  East  at  which 
these  competitors  are  located  did  not  appear,  and  it  is  not  there- 
fore possible  to  make  any  exact  comparison  of  rates ;  but  gener- 
ally speaking  the  rate  from  these  eastern  points  is  that  of  Boston 
or  New  York.  There  is  considerable  territory,  like  the  Pacific 
Coast,  to  which  rates  upon  hats  are  the  same  from  the  Atlantic 
seaboard  as  from  Wabash,  and  in  nearly  all  territory  the  sum 
of  the  rates,  upon  the  same  class,  from  New  York  to  Wabash  and 
from  Wabash  to  the  point  of  consumption  is  considerably  great- 
er than  the  rate  from  New  York  to  the  last  named  destination. 

Some  question  was  raised  as  to  the  amount  of  complainant's 
shipments  per  year.  Mr.  Gill,  Chairman  of  the  Official  Class- 
ification Committee,  stated  that  a  compilation  of  these  ship- 
ments had  been  made  and  that  they  aggregated  about  150,000 
pounds  per  year.  The  rate  from  New  York  to  Wabash  is  72 
cents,  first  c^iass,  and  $1.44  double  first  class.  If,  therefore,  the 
complainant  is  right  in  his  contention  as  to  what  the  correct 
classification  should  be  he  is  damaged  to  the  extent  of  something 
more  than  $1,000  annually  upon  the  statement  of  the  defend- 
auifcs. 

The  complainant  also  urged  that  the  classification  in  question 
created  undue  prejudice  against  his  commodities  as  compared 
with  dry  goods,  boots  and  shoes  and  many  other  articles  classi- 
fied as  first  class. 

About  250  articles  are  classified  as  double  first  class  by  the 
Official  Classification.  Generally  speaking,  such  articles  offer 
some  special  reason  for  the  classification,  like  unusual  bulk,  ex- 
traordinary risk,  or  something  of  that  nature.  An  examination 
of  the  entire  list  fails  to  disclose  a  single  conmiodity  which  af- 
fords as  desirable  traffic  as  the  one  under  consideration,  and  in  only 
three  or  four  instances  is  there  any  approach  to  this.  Some- 
thing like  1,500  articles  are  classified  as  first  class.  We  have 
examined  this  list  and  our  conclusion  is  that  but  very  few  of 
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them  are  as  desirable  freight  as  hatters'  furs  and  fur  scraps  and 
cuttings,  and  that  none  of  them  are  more  so. 

No  special  reasons  were  shown  why  these  two  commodities 
should  pay  a  higher  rate  than  other  similar  commodities. 

Conclusions. 

Upon  these  facts  the  complainant  contends  that  the  present 
classification  of  hatters'  furs  and  fur  scraps  and  cuttings  is  in 
violation  of  the  Act  to  regulate  commerce.  His  position  is  that 
in  the  forming  of  a  classification  a  proper  relation  between  dif- 
ferent articles  should  be  preserved  and  that  when  these  articles 
under  consideration  are  compared  with  others  analogous  from  a 
transportation  standpoint  it  appears  that  this  present  classifica- 
tion is  too  high. 

^^o  this  the  defendant  replies  that  one  commodity  should  not 
be  compared  with  another  imless  the  two  are  competitive;  hat- 
ters' furs  cannot  therefore  be  tested  by  dry-goods  or  boots  and 
shoes.  Mr.  Gill,  Chairman  of  the  Official  Classification  Com- 
mittee, speaking  both  as  a  witness  and  as  counsel  for  the  defend- 
ants, asserts  that  the  main  elementf  in  the  determination  of  a 
classification  is  'Value  of  service"  or  "what  the  traffic  will  bear.'^ 

There  is  undoubtedly  much,  we  do  not  find  it  necessary  to  now 
inquire  how  much,  truth  in  this  contention  of  Mr.  Gill ;  but  it 
cannot  be  admitted  that  those  are  the  only  considerations  to  be 
observed.  It  has  been  repeatedly  claimed  by  carriers  and  re- 
peatedly held  by  the  Commission  that  in  the  forming  of  a  classi- 
fication bulk,  value,  liability  to  damage,  and  similar  elements 
affecting  the  desirability  of  the  traffic  should  be  considered,  and 
that  analogous  articles  should  ordinarily  be  placed  in  the  same 
class.  Warner  v.  New  York  C.  &  H.  R.  R.  Co.  4  I.  C.  C.  Eep. 
32,  3  Inters.  Com.  Rep.  74;  Harvard  Co.  v.  Pennsylvania  Co. 
4 1.  C.  C.  Rep.  212,  3  Inters.  Com.  Rep.  257 ;  Page  v.  Delaware, 
L.  &  W.  R.  Co.  6  I.  C.  C.  Rep.  548.  Manifestly  in  determin- 
ingwhat  freight  rates  shall  be  borne  by  diflEerent  commodities  an 
attempt  should  be  made  to  obtain  a  fair  relation  between  those 
commodities,  and  a  classification  which  utterly  ignores  all  con- 
siderations of  this  kind  or  which  utterly  fails  to  give  due  weight 
to  such  considerations  is  unjust  and  unreasonable.  N 
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The  present  case  falls  within  this  rule.  Here  are  two  commod- 
ities, not  bulky,  offered  for  transportation  in  packages  of  con- 
venient size,  of  not  great  value,  and  with  practically  no  liability 
to  loss  or  damage  in  transit.  It  has  been  found  that  hardly  an 
article  among  all  those  in  first  class  is  so  desirable  traffic  as  they 
are,  and  still  these  commodities  are  classified  as  double  first 
class.  In  our  opinion  this  is  unlawfid.  They  should  not  be 
classified  higher  than  first  class.  We  should  be  inclined  to  say 
that  fur  scraps  and  cuttings  must  not  be  rated  higher  than  sec- 
ond class  were  it  not  for  the  claijn  of  the  defendants  that  this- 
would  lead  to  fraud  in  the  billing  of  furs  as  fur  scraps. 

There  is  another  ground  upon  which  the  same  conclusion 
must  be  reached.  Mr.  Gill  himself  admits  that  when  two  ar- 
ticles are  competitive  no  preference  should  be  shown  in  the 
freight  rate.  Hatters'  fur,  the  raw  material,  does  compete  in 
a  way  with  hats,  the  finished  product^  and  we  do  not  think  that,, 
under  the  circumstances  of  this  case,  the  rate  upon  the  raw  ma- 
terial ought  to  be  greater  than  that  upon  the  finished  product. 

The  complainant  is  located  at  Wabash,  Ind.,  and  is  the  only 
manufacturer  of  hats  west  of  the  Atlantic  seaboard.  Most  of 
his  competitors  are  in  the  immediate  vicinity  of  New  York  from 
whence  supplies  of  hatters'  furs  and  fur  scraps  and  cuttings  are 
almost  entirely  drawn.  For  the  purpose  of  noting  the  effect  up- 
on the  coihplainant,  let  us  assume  that  his  competitor  is  located 
in  New  York  itself. 

The  complainant  pays  upon  his  raw  material  double  first 
class,  and  that  raw  material  shrinks  about  one-haK  in  process  of  manu- 
facture. His  competitor  pays  upon  the  finished  product  first 
class  or  just  one-half  the  rate  paid  by  the  complainant  upon  the 
raw  material.  The  item  of  freight,  therefore,  costs  the  com- 
plainant at  his  factory  three  or  four  times  what  it  costs  his  com- 
petitor in  laying  down  the 'same  hat  at  that  point. 

The  complainant  sells  exclusively  in  territory  west  of  Pitts- 
burg and  the  defendants  urge  that  he  has  an  advantage  over  his 
competitors  in  freights  by  reason  of  closer  proximity  to  the  mar- 
ket. But  a  moment's  consideration  will  show  that  at  points 
other  than  Wabash  the  discrimination  is  even  greater  than  at  the 
complainant's  factory.     In  some  at  least  of  this  competitive  ter- 
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ritory  rates  from  the  Atlantic  seaboard  and  Wabash  are  the 
same,  so  that  the  complainant  pays  freight  upon  the  raw  mate- 
rial in  addition  to  the  same  rate  as  the  eastern  manufacturer  up- 
on the  finished  hat  In  none  of  this  competitive  territory  prob- 
ably is  the  rate  from  the  east  as  great  as  the  rate  to  Wabash  plus 
the  rate  from  Wabash  to  the  point  of  consumption. 

In  determining  the  relative  amounts  paid  upon  the  raw  mate- 
rial and  the  finished  product  we  have  disr^arded  the  weight  of 
the  cases.  This  is  somewhat  more  in  the  case  of  hats  than  hat- 
ters' furs,  but  there  is  no  definite  testimony  upon  this  point. 

The  defendants  say  that  the  complainant  is  the  only  person 
who  is  finding  fault  with  this  classification.  Were  this  true, 
and  without  apparent  reason,  it  would  be  no  ground  for  denying 
him  the  relief  to  which  he  is  entitled ;  but  here  the  reason  is  suf- 
ficiently obvious  since  the  discrimination  is  to  the  advantage  of 
every  other  manufacturer  as  against  the  complainant. 

Neither  is  this  a  case,  as  the  defendants  intimate,  where  the 
matter  is  of  so  slight  consequence  that  it  should  not  be  inquired 
into  nor  redressed.  The  law  has  a  maxim  that  it  will  not  con- 
cern itself  with  trifles  and  this  perhaps  ought  to  be  all  the  more 
true  of  traffic  conditions  where  there  can  be  no  exact  rule ;  but  in 
the  case  before  us  the  excess  paid  by  the  complainant  according 
to  the  statement  of  the  defendants  amounts  to  $1,000  a  year,  which 
can  hardly  be  called  a  trifle  to  the  complainant,  however  it  might 
be  with  the  defendants.  We  think  the  present  adjustment  be- 
tween the  raw  material  and  the  finished  product  is  imjust  and 
unduly  prejudicial  to  the  complainant  and  that  this  should  be 
corrected. 

This  Commission  has  repeatedly  exercised  the  power  to  order 
a  change  in  classification.  Reynolds  v.  Western  N.  Y.  &  P.  B. 
Co.  I.  C.  C.  Eep.  393,  1  Inters.  Com.  Eep.  685 ;  Hurlburt  v. 
Lake  Shore  &  M.  S.  R.  Go.  2  I.  C.  C.  Rep.  122,  2  Inters.  Com. 
Rep.  81 ;  Harvard  Co.  v.  Pennsylvania  Co.  4  I.  C.  C.  Rep.  212, 
3  Inters.  Com.  Rep.  257 ;  Page  v.  Delaware,  L.  &  W.  R.  Co.  6 
I.  C.  C.  Rep.  148,  4  Inters.  Com.  Rep.  525 ;  and  others.  In  no 
case,  however,  has  this  bepn  done  since  the  decision  of  Interstate 
Commerce  Commission  v.  Cincinnati,  N.  0.  £  T.  P.  R.  Co.  167 
IT.  S.  479,  42  L.  ed.  243, 17  Sup.  Ct.  Rep.  896,  holding  that  the 
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Commission  ooiild  not  prescribe  a  rate  for  the  future;  nor  has 
the  effect  of  that  decision  upon  the  right  to  change  a  classifica- 
tion been  considered.  That  question  has  not  been  suggested  in 
argument  in  this  case,  but  it  has  been  raised  in  another  case  and 
we  have  it  in  mind  in  disposing  of  the  one  before  us. 

The  fixing  of  a  classification  determines  the  relation  of  rates, 
not  the  rate  itself.  If  we  transfer  these  two  commodities  from 
double  first  class  to  first  class,  we  do  not  thereby  determine  the 
rate  under  which  they  shall  move  in  the  future.  The  revenues 
of  the  defendants  are  not  necessarily  diminished  since  they  may 
advance  rates  applicable  to  these  classes.  In  Danville  v.  South- 
ern R.  Co.  8  I.  C.  C.  Rep.  409,  the  right  of  determining  the  re- 
lation in  rates  which  should  exist  between  two  localities  was 
exercised  and  the  same  principle  must  apply  to  the  relation  be- 
tween two  commodities.  In  that  case  it  was  said  that  the  au- 
thority was  not  clear,  but  having  exercised  it  then,  and  believing 
that  a  plain  distinction  exists  between  fixing  a  rate  and  deter- 
mining a  relation  in  rates,  we  shall  continue  to  do  so  until  the 
Supreme  Court  of  the  United  States  has  held  otherwise. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
views. 
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NATIONAL    WHOLESALE    LUMBEE   DEALERS'  AS- 
SOCIATION 

V. 

THE  NORFOLK  &  WESTERN  RAILWAY  COMPANY; 
THE  CUMBERLAND  VALLEY  RAILROAD  COM- 
PANY; THE  PENNSYLVANIA  RAILROAD  COM- 
PANY; AND  THE  BALTIMORE  &  OHIO  RAILROAD 
COMPANY. 


Decided  December  11, 1901, 


Lumber  in  carloads  is  shipped  from  points  in  West  Virginia  and  southwest- 
em  Virginia  to  New  York  City  over  the  N.  &  W.  Ry.  to  Hagerstown, 
and  thence  via  the  P.  R.  R.  to  destination,  and  over  the  N.  &  W.  to 
Shenandoah  Junction  and  thence  via  the  B.  &  0.  R.  R.,  under  rates 
made  by  adding  to  those  of  the  N.  &  W.  to  Hagerstown  and  Shenandoah 
Junction  a  specific  or  arbitrary  of  13  cents  per  100  lbs.  charged  by  the 
Penn.  and  B.  &  0.,  respectively,  therefrom.  This  specific  rate  was  ad- 
vanced from  12  to  13  cents  in  1803,  and  the  N.  &  W.  charges  were  gen- 
erally increased  in  1899  and  1900  about  1^  cents  per  100  lbs..  Much 
lower  rates  on  competing  lumber  have  been  and  are  maintained  from 
neighboring  points  in  the  same  shipping  section  to  New  York  by  the 
B.  &  0.  and  by  the  C.  &  O.  Ry.  connecting  with  the  B.  &  0.  at  Staun- 
ton and  the  P.  R.  R.  at  Washington.  The  N.  &  W.  line  is  considera- 
bly longer  than  the  C.  &  O.  line,  but  present  rates  by  the  N.  &  W. 
yield  higher  rates  per  ton  per  mile  than  those  of  the  C.  &,  O.  line.  The 
rates  from  N.  &  W.  points  to  Philadelphia,  Pa.,  are  6  cents  lower  than 
those  for  the  90  miles  greater  distance  to  New  York,  while  on  the  C. 
&  0.  the  difference  in  favor  of  Philadelphia  against  New  York  is  only 
2  cents.  Held,  upon  all  the  facts  and  circumstances,  that  the  through 
rates  complained  of  are  unreasonable  and  imlawful,  and  that  there 
should  be  an  aggregate  reduction  in  the  through  rates  of  2^  cents  per 
100  lbs. 

William  A.  Day  and  John  Jay  McKelvey  for  Complainant. 
Ed.  Baxter  for  Norfolk  &  Western  Railway  Company. 
9  I.  C.  C.  Rep. 
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Repobt  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

It  is  alleged  by  the  complainant  in  this  case  that  the  Norfolk 
&  Western  Kailway  Company,  in  connection  with  the  Cumber- 
land Valley,  Pennsylvania,  and  Baltimore  &  Ohio  Companies, 
maintains  through  rates  on  lumber  to  New  York  City,  from 
shipping  points  on  its  line  of  railway  in  the  states  of  Virginia, 
West  Virginia  and  Ohio,  which  are  unreasonable  in  and  of 
themselves,  and  relatively  so  as  compared  with  the  lumber  rates 
of  other  lines  from  the  same  general  territory  to  the  same  des- 
tination ;  that  such  unreasonable  rates  subject  the  manufactur- 
ers and  shippers  of  lumber  from  these  Norfolk  &  Western  lo- 
calties,  and  their  traffic,  to  undue  and  unreasonable  prejudice 
and  disadvantage,  and  give  an  unfair  advantage  to  ^jimber  deal- 
ers who  enjoy  the  lower  rates  to  New  York  from  other  points 
of  production;  and  that  by  reason  thereof  the  defendants  are 
violating  sections  one  and  three  of  the  Act  to  regulate  commerce. 

It  is  also  charged  that  defendants  violate  section  four  of  the 
Act  by  granting  lower  lumber  rates  to  New  York  City  from 
Kenova,  W.  Va.,  on  the  line  of  the  Norfolk  &  Western,  than 
are  charged  from  points  on  that  line  east  of  Kenova  and  nearer 
to  New  York,  the  transportation  from  the  longer  and  shorter 
distance  points  being  under  substantially  similar  circumstances 
and  conditions.  The  complaint  concludes  with  the  usual  prayer 
for  relief. 

The  defendants  admit  that  they  are  common  carriers  subject 
to  the  Act  to  regulate  commerce,  and  that  they  engage  in  the 
transportation  of  lumber  from  points  in  the  states  of  Virginia 
and  West  Virginia  on  the  line  of  the  Norfolk  &  Western  Rail- 
way to  New  York  City  and  other  eastern  destinations ;  but  they 
deny  generally  the  other  material  all^ations  of  the  complaint 
so  far  as  the  same  apply  to  their  respective  lines. 

The  facts  pertaining  to  the  issues  thus  presented  are  found 
as  follows: 

Findings  of  Fact. 

Complainant  is  an  incorporated  association,  consisting  of 
some  280  manufacturers  and  shippers  of  and  dealers  in  lumber. 
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who  do  business  almost  entirely  at  points  east  of  Chicago.  Its 
principal  office  is  in  the  city  of  New  York.  One  purpose  of 
this  association  is  to  procure  for  its  members  reasonable,  just 
and  equitable  transportation  rates  between  shipping  and  market 
points. 

The  Norfolk  &  Western  Railway  Company  operates  a  line 
of  railway  which  extends  by  one  branch  from  Columbus,  Ohio, 
through  Kenova,  W.  Va.,  and  Gray,  W.  Va.,  and  by  another 
branch  from  Norton,  Va.,  through  St.  Paul,  Va.,  to  Bluefield, 
W.  Va. ;  thence  as  one  line  to  Roanoke,  Va.,  where  it  again  di- 
vides, one  branch  leading  easterly  to  Norfolk,  Va.,  and  the  other 
northeasterly  through  Shenandoah  Jimction,  W.  Va.,  to  Hagers- 
town,  Md.  That  portion  of  the  line  between  Bluefield  and  Nor- 
ton is  called  the  Clinch  Valley  Division,  the  portion  between 
Bluefield  and  Gray  the  Pocahontas  Division,  and  the  portion 
between  Gray  and  Kenova  the  Kenova  Division.  Also,  by  its 
recent  purchase  of  the  Cincinnati,  Portsmouth  &  Virginia  Rail- 
road, the  Norfolk  &  Western  now  has  direct  connection  with 
Cincinnati,  Ohio,  via  Portsmouth,  Ohio. 

The  Cumberland  Valley  Railroad  Company  has  a  line  of 
railway  which  extends  from  Winchester,  Va.,  through  Hagers- 
town,  Md.,  to  Harrisburg,  Pa.  This  line  is  controlled  by  the 
Pennsylvania  Railroad  Company. 

The  Pennsylvania  Railroad  Company  operates  many  lines  of 
railway,  two  of  which,  one  from  Washington,  D.  C,  through 
Baltimore,  Md.,  and  another  from  Harrisburg,  Pa.,  meet  at 
Philadelphia,  Pa.,  and  extend  thence  as  one  line  through  Jer- 
sey City,  N.  J.,  to  New  York  City. 

The  Baltimore  &  Ohio  Railroad  Company  operates  a  line  of 
railway  which  extends  from  Columbus  and  points  southwest, 
west  and  northwest  thereof  (to  and  including  St.  Louis  and 
Chicago)  through  Shenandoah  Junction,  Harpers  Ferry,  Wash- 
ington and  Baltimore  to  Philadelphia ;  and  thence  in  connection 
with  the  Philadelphia  &  Reading  Railway  and  the  Central  Rail- 
road of  New  Jersey  to  New  York  City. 

Through  lines  between  shipping  jwints  on  the  Norfolk  & 
Western  Railway  and  New  York  City  are  formed  as  follows: 
Norfolk  &  Western  Railway  to  Columbus,  and  Baltimore  & 
Ohio  Railroad,  Pennsylvania  Railroad,  or  Cleveland,  Cincin- 
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Report  and  Opinion  of  the  Commission. 

Knapp,  Chairman: 

It  is  alleged  by  the  complainant  in  this  case  that  the  Norfolk 
&  Western  Kailway  Company,  in  connection  with  the  Cumber- 
land Valley,  Pennsylvania,  and  Baltimore  &  Ohio  Companies, 
maintains  through  rates  on  lumber  to  New  York  City,  from 
shipping  points  on  its  line  of  railway  in  the  states  of  Virginia, 
West  Virginia  and  Ohio,  which  are  unreasonable  in  and  of 
themselves,  and  relatively  so  as  compared  with  the  lumber  rates 
of  other  lines  from  the  same  general  territory  to  the  same  des- 
tination; that  such  unreasonable  rates  subject  the  manufactur- 
ers and  shippers  of  lumber  from  these  Norfolk  &  Western  lo- 
calties,  and  their  traffic,  to  imdue  and  unreasonable  prejudice 
and  disadvantage,  and  give  an  unfair  advantage  to  Ijmiber  deal- 
ers who  enjoy  the  lower  rates  to  New  York  from  other  points 
of  production;  and  that  by  reason  thereof  the  defendants  are 
violating  sections  one  and  three  of  the  Act  to  regulate  commerce. 

It  is  also  charged  that  defendants  violate  section  four  of  the 
Act  by  granting  lower  lumber  rates  to  New  York  City  from 
Kenova,  W.  Va.,  on  the  line  of  the  Norfolk  &  Western,  than 
are  charged  from  points  on  that  line  east  of  Kenova  and  nearer 
to  New  York,  the  transportation  from  the  longer  and  shorter 
distance  points  being  under  substantially  similar  circumstances 
and  conditions.  The  complaint  concludes  with  the  usual  prayer 
for  relief. 

The  defendants  admit  that  they  are  common  carriers  subject 
to  the  Act  to  regulate  commerce,  and  that  they  engage  in  the 
transportation  of  lumber  from  points  in  the  states  of  Virginia 
and  West  Virginia  on  the  line  of  the  Norfolk  &  Western  Eail- 
way  to  New  York  City  and  other  eastern  destinations ;  but  they 
deny  generally  the  other  material  allegations  of  the  complaint 
so  far  as  the  same  apply  to  their  respective  lines. 

The  facts  pertaining  to  the  issues  thus  presented  are  found 
as  follows: 

Findings  of  Fact. 

Complainant  is  an  incorporated  association,  consisting  of 
some  280  manufacturers  and  shippers  of  and  dealers  in  lumber. 
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who  do  business  almost  entirely  at  points  east  of  Chicago.  Its 
principal  office  is  in  the  city  of  New  York.  One  purpose  of 
this  association  is  to  procure  for  its  members  reasonable,  just 
and  equitable  transportation  rates  between  shipping  and  market 
points. 

The  Norfolk  &  Western  Kailway  Company  operates  a  line 
of  railway  which  extends  by  one  branch  from  Columbus,  Ohio, 
through  Kenova,  \V.  Va.,  and  Gray,  W.  Va.,  and  by  another 
branch  from  Norton,  Va.,  through  St.  Paul,  Va.,  to  Bluefield, 
W.  Va. ;  thence  as  one  line  to  Roanoke,  Va.,  where  it  again  di- 
vides, one  branch  leading  easterly  to  Norfolk,  Va.,  and  the  other 
northeasterly  through  Shenandoah  Jimction,  W.  Va.,  to  Hagers- 
town,  Md.  That  portion  of  the  line  between  Bluefield  and  Nor- 
ton is  called  the  Clinch  Valley  DivisiDn,  the  portion  between 
Bluefield  and  Gray  the  Pocahontas  Division,  and  the  portion 
between  Gray  and  Kenova  the  Kenova  Division.  Also,  by  its 
recent  purchase  of  the  Cincinnati,  Portsmouth  &  Virginia  Rail- 
road, the  Norfolk  &  Western  now  has  direct  connection  with 
Cincinnati,  Ohio,  via  Portsmouth,  Ohio. 

The  Cumberland  Valley  Railroad  Company  has  a  line  of 
railway  which  extends  from  Winchester,  Va.,  through  Hagers- 
town,  Md.,  to  Harrisburg,  Pa.  This  line  is  controlled  by  the 
Pennsylvania  Railroad  Company. 

The  Pennsylvania  Railroad  Company  operates  many  lines  of 
railway,  two  of  which,  one  from  Washington,  D.  C,  through 
Baltimore,  Md.,  and  another  from  Harrisburg,  Pa.,  meet  at 
Philadelphia,  Pa.,  and  extend  thence  as  one  line  through  Jer- 
sey City,  N.  J.,  to  New  York  City. 

The  Baltimore  &  Ohio  Railroad  Company  operates  a  line  of 
railway  which  extends  from  Columbus  and  points  southwest, 
west  and  northwest  thereof  (to  and  including  St.  Louis  and 
Chicago)  through  Shenandoah  Junction,  Harpers  Ferry,  Wash- 
ington and  Baltimore  to  Philadelphia ;  and  thence  in  connection 
with  the  Philadelphia  &  Reading  Railway  and  the  Central  Rail- 
road of  New  Jersey  to  New  York  City. 

Through  lines  between  shipping  points  on  the  Norfolk  & 
Western  Railway  and  New  York  City  are  formed  as  follows: 
Norfolk  &  Western  Railway  to  Columbus,  and  Baltimore  & 
Ohio  Railroad,  Pennsylvania  Railroad,  or  Cleveland,  Cincin- 
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ping  point  to  Kenova.  The  result  of  this  is  that  a  shipper  can 
obtain  a  somewhat  less  rate  from  stations  on  the  Kenova  Di- 
vision via  Kenova  and  Columbus  than  via  either  Shenandoah 
Junction  or  Hagerstown ;  and  Mr.  Davant  states  that  even  when 
the  rate  is  based  on  Kenova  the  shipper  may  obtain  permission, 
to  forward  his  lumber  via  Shenandoah  Junction  or  Hagerstown, 
in  cases  where  the  proportion  of  the  N.  &  W.  will  be  12  cents 
or  more  per  100  pounds.  •  The  way  in  which  this  permission 
may  be  obtained  is  explained,  according  to  the  testimony  of  Mr. 
Davant,  in  the  tariffs  of  the  N.  &  W.  Co.,  and  is  as  follows : 

"Through  rates  will  apply  via  the  Gateways  through  which 
they  are  made.  They  may,  however,  be  applied  via  the  other 
Gateways  when  so  authorized  by  this  office,  but  in  no  case  can 
this  be  done  without  special  authority." 

It  will  be  seen  that  in  the  foregoing  extract  no  mention  is 
made  of  the  terms  upon  which  the  permission  referred  to  may 
be  obtained,  and  to  this  extent  at  least  the  tariff  of  the:N.  &  W. 
Co.,  as  modified  by  this  regulation,  fails  to  comply  >with  the 
requirements  of  section  6  of  the  Act  to  regulate  commerce. 
Moreover,  the  effect  of  this  arrangement  is  to  make  a  lower  rate 
for  longer  distances  from  points  on  the  Kenova  Division  than 
for  shorter  distances  from  points  east  thereof  to  New  York  City. 

The  N.  &  W.  Ey.  reached  Kenova  in  the  year  1892.  Pre- 
vious to  that  time  a  rate  on  lumber  of  21^2  cents  per  100  pounds 
between  Kenova  and  New  York  City  had  been  established  and 
has  ever  since  been  maintained  by  the  Chesapeake  &  Ohio  Ky. 
Co.  It  was  to  meet  this  rate  that  the  N.  &  W.  established  the 
rate  referred  to  from  Kenova  to  New  York  City  via  Columbus. 

The  19-cent  proportional  rate  from  Kenova  is  based  on  the 
through  rate  of  21^/^  cents  applying  between  Lexington,  Ky., 
and  New  York  City,  Kenova  taking  a  proportional  2%  cents 
per  100  pounds  under  Lexington. 

The  distance  from  Kenova  to  Columbus  is  139  miles,  from 
Kenova  to  Shenandoah  Junction  527,  and  from  Kenova  to 
Hagerstown  660.  Consequently,  when  lumber  is  forwarded 
from  points  on  the  Kenova  Division  via  Columbus,  the  distance 
it  is  hauled  by  the  N.  &  W.  and  the  revenue  that  road  receives 
are  much  less  than  they  would  be  if  the  shipment  were  made 
via  Shenandoah  Junction  or  Hagerstown. 
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The  Baltimore  &  Ohio  E.  E.  Co.  and  the  Chesapeake  &  Ohio 
Ey.  Co.  act  as  initial  carriers  of  lumber  from  the  same  general 
territory  in  Virginia,  West  Virginia,  Ohio  and  Kentucky  that 
is  served  by  the  N.  &  W.,  and  the  rates  of  the  former  two  roads 
are — generally  speaking — ^materially  less  than  those  of  the  lat- 
ter. The  two  following  tables  show  distances  to  New  York 
City  from  points  on  the  B.  &  O.  and  C.  &  O.  lines,  and  also 
rates  per  100  pounds  and  rates  per  ton  per  mile ;  and  a  compari- 
son of  these  rates  with  those  contained  in  the  table  hereinbefore 
given  pertaining  to  the  N.  &  W.  line  will  illustrate  the  differ- 
ences referred  to. 


TO  NEW  YORK,  N.  Y. 


Mileage 

via 
Balti- 
more, Md. 


From  points 
on  the  B. 
&  0.  R.  R. 
as  follows: 


478.    Grafton, 
583.     Parkersburg, 
521.     Belington, 


W.  Va. 


Rates  per  Rates  per  Rates  per  Rates  per 
100  lbs.       100  lbs.       100  lbs. 

ton  per 

mile. 

.006G0 
.00617 
.00691 


Oct.  4, 
1898. 

17.6 

18 

18 


Feb.  15, 
1899. 

17.5 

18 

18 


Aug.  6, 
1900. 

16 
18 
18 


TO  NEW  YORK,  N.  Y. 

March  7,     Jan.  1,       Jan.  22, 
1898.  1900.  1900. 


West  Va.  and 

Pittsburg 

Division. 

575. 

Pickens, 

541. 

Buckhannon, 

626. 

Weston, 

604. 

Camden-on-Gauley, 

676. 

Centralia, 

509. 

Sutton, 

538. 

Roanoke, 

614. 

Lost  Creek, 

Rates  per  Rates  per  Rates  per  Rates 
100  lbs.     100  lbs.      100  lbs.       per 

Other        Other         Other     ^° 
Limi"         Lum-         Lum-     P®'* 
Oak.  ber.  Oak.  ber.    Oak.  ber.    mile. 

W.  Va.  18     21.6     29     21.5     18     21.5 .00748 
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TO  NEW  YORK,  N.  Y. 


Mileage 
via  Basic  . 
City,  Va., 

from 

points  on 

C.  &  O.  Ry. 


From 


679.  Kanawha  Falls, 

683.  Deep  Water, 

615.  Charleston, 

626.  St.  Albans, 

665.  Huntington, 

675.  Catlettsburg, 

681.  Ashland, 


W.  Va. 

a  t( 
t(  it 
((      u 


Ky. 


Rates  per 
100  lbs. 

Lumber. 


2iy, 


Rates 


per  ton 

per  mile» 

.00742: 
.00738 
.00698 
.00686. 

.00647 
.00636. 
.00631 


These  rates  have  been  in  effect  since  September  8,  1890,  ex- 
cept from  Deep  Water,  which  point  is  not  shown  in  tariff  un- 
til February  3,  1897. 

Complainant  also  introduced  in  evidence  distances,  rates  per 
100  poimds  and  rates  per  ton  per  mile  to  New  York  City  from 
shipping  points  on  railroads  other  than  those  above  named  as^ 
follows : 


Distance 


in  miles. 


Point  of 


shipment. 


763  Sa^naw, 
843  Muskegon, 
806  Grand  Rapids, 
902  Manistee, 

834  Logansport, 

848  Elkhart, 

764  Fort  Wayne, 
826  Indianapolis, 


Mich. 


Ind. 


Rate  in 

Rate 

in  f rac- 

cents  per 

tions  of  a 
cent  per  ton 

100  lbs. 

per 

mile. 

21 

.00668 

22 

.00622- 

22 

.00647 

24 

.00632: 

24 

.00676 

24 

.00666 

22% 

.00689 

23 

.00668. 

The  foregoing  rates  from  points  in  Michigan  and  Indiana 
have  been  in  effect  for  several  years. 

On  the  other  hand,  the  attorney  of  the  N.  &  W.  invited  at^ 
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tention  in  his  brief  and  argument  to  rates  prevailing  between 
southern  points  and  New  York  City  as  follows : 


Distance 


in  miles. 


Point  of 


shipment. 


848  Chattanooga, 

999  Nashville, 

1158  Memphis, 

631  Johnson  City, 

678  Big  Stone  Gap, 

649  Clinchport, 

665  Cranberry, 

728  Marshall, 

629  Elizabethtown, 


Tenn. 


Va. 
N.  C. 


Rate  in 

cents  per 

100  lbs. 

28y,    . 

28% 

31 

28y, 

30 

29y2 

28% 
28% 


Rate  in  frac- 
tions of  a 
cent  per  too 
per  mile. 

.00672 
.00671 
.00536 
.00903 
.00885 
.00909 
.01011 
.00783 
.00906 


Defendant  did  not  give  distances,  but  in  figuring  rates  per 
ton  per  mile  short  line  distances,  those  most  favorable  to  defend- 
ant's contention  have  been  used. 

Lumber  shipped  from  points  on  the  N.  &  W.,  B.  &  O.  and 
C.  &  O.  lines  is  of  the  same  general  character,  and  the  rates 
particularly  complained  of  in  this  proceeding  apply  to  oak  and 
poplar.  There  was  some  testimony  to  the  effect  that  the  grade 
of  poplar  lumber  produced  on  the  C.  &  O.  line  was  somewhat 
higher  than  that  from  points  on  the  iN".  &  W.,  but  the  witness 
who  so  testified  did  not  claim  to  possess  personal  knowledge  of 
the  matter,  and  another  witness  who  had  dealt  in  poplar  lumber 
from  each  road  expressed  the  opinion  that  there  was  not  much, 
if  any,  difference  in  quality.  Therefore,  no  finding  of  fact  in 
this  regard  is  attempted. 

The  evidence  although  somewhat  meager  on  that  point, 
tended  to  show  that  the  cost  of  stumpage  and  manufacture  was 
about  the  same  on  one  as  another  of  these  lines. 

Poplar,  oak  and  ash  lumber  shipped  from  these  three  lines 
comes  into  competition  in  the  ISTew  York  market,  but  the  prin- 
cipal competition  appears  to  be  on  poplar.  There  is  a  species 
of  spruce  shipped  from  points  on  thfi  B.  &  O.,  but  no  lumber 
of  that  kind  is  produced  on  the  N.  &  W.  Poplar  lumber  also 
oomes  into  competition  at  New  York  with  poplar  shipped  from 
western  North  Carolina,  eastern  Tennessee  and  Kentucky.  The 
competition  in  lumber  is  severe,  and  a  large  proportion  of  the 
business  is  transacted  on  profits  ranging  from  $1.00  to  $1.50 

9  I.  C.  C.  Ebp. 


NAT.  W.  LtTMBEB  DEALEBs'  ASSO.  V.  N.  <fe  W.  BY.  CO.  et  ol.         95 

per  1000  feet.  When  shipped,  1000  feet  of  lumber  will  weigh 
on  an  average,  poplar,  3000  pounds,  and  oak,  4250  pounds. 
Consequently,  an  advance  of  a  few  cents  per  100  pounds  in  the 
rates  of  transportation  might  render  the  business  improfitable 
to  a  shipper.  One  dealer,  who  manufactures  lumber  at  Wil- 
more  on  the  Pocahontas  Division  and  at  Tip  Top  on  the  Clinch 
Valley  Division,  testified  that  he  began  to  manufacture  at  Wil- 
more  about  two  years  ago.  At  that  time  the  rate  from  there 
to  New  York  City  was,  on  oak  24%  cents,  and  on  poplar  26% 
cents,  per  100  pounds.  This  rate  was  increased  by  the  N.  & 
W.  July  21,  1899,  1  cent,  and  February  5,  1900,  i/o  of  a  cent, 
making  a  total  increase  of  1%  cents  per  100  pounds.  During 
this  time  the  rates  from  points  on  the  B.  &  O.  and  C.  &  O.  lines 
remained  practically  imchanged. 

Since  April  3,  1894,  the  N.  &  W.  has  maintained  a  differ- 
ential in  rates  between  oak  lumber  and  other  kinds,  according 
to  the  former  a  rate  generally  2  cents  per  100  pounds  less  than 
is  charged  on  the  latter ;  but  no  such  distinction  is  made  by  the 
C.  &  O.  While  oak  is  the  heavier,  there  is  no  difficulty  in  load- 
ing a  car  with  either  so  as  to  make  in  weight  a  full  carload; 
but  cars  loaded  with  oak  usually  weigh  more  than  those  loaded 
with  other  kinds.  The  lower  rate  on  oak  is  not  complained  of 
and  there  is  no  evidence  that  the  differential  in  question  is  un- 
reasonable, although  oak  is  somewhat  niore  valuable  than  pop- 
lar. 

The  B.  &  O.  and  C.  &  O.  lumber  rates  are  based  generally 
on  the  rate  from  Chicago  to  New  York  City,  which  is  25  cents 
per  100  pounds;  Cincinnati  taking  a  14  per  cent  differential 
under  Chicago,  and  no  point  east  of  Cincinnati  taking  a  higher 
rate  than  that  from  Cincinnati. 

For  the  year  ending  June  30,  1899,  the  earnings  of  these 
roads  from  freight  and  passenger  traffic  were  as  follows: 

Name  of  Road.  Milea^  Operated.  Total  Eaminfpi. 

P.  R.  R.  east  of  Pittsburg 2,847  $67,119,634 

B.  A  0.  R.  R 2,024  28,404,922 

C.  k  0.  Ry 1,453  12,013,838 

N.  A  W.  Ry 1,561  11,827,140 
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Of  these  earnings  the  amount  per  mile  received  from  passen- 
ger traffic  by  each  road  was : 

P.  R.  R $6,634 

B.  &  0 3,665 

C.  &  0 1,995 

N.  &  W 1,269 

Leaving  other  earnings  per  mile,  principally  freight  earn- 
ings: 

P.  R.  R $16,942 

B.  &  O 10,469 

C.  &  0 6,273 

N.  &  W 6,356 

Statistics  for  the  year  ending  June  30,  1900,  were  as  fol- 
lows : 

Name  of  Road.  Mileage  Operated.  Total  Earnings. 

P.  R.  R.  east  of  Pittsburg 2,894  $80,304,332 

B.  &  0 2,260  34,890,227 

C.  &  0 1,466  13,406,070 

N.  &  W 1,555  14,091,005 

Of  these  earnings  the  amount  per  mile  received  from  passen- 
ger traffic  by  each  road  was : 

P.  R.  R $7,280 

B.  &0 3,614 

C.  &0 2,169 

N.  &  W 1,436 

Leaving  other  earnings  per  mile,  principally  freight  earn- 
ings: 

P.  R.  R.. $20,470 

B.  A  0 11,826 

C.  &  0 6,981 

N.  &  W 7,643 

The  net  earnings  per  mile  for  this  year  were: 

P.  R.  R $9,118 

B.  &0 5,378 

C.  &  0 3,134 

N.  &  W 3,844 
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The  rate  per  ton  per  mile  of  the  C.  &  O.  and  N.  &  W.  Knes 
is  somewhat  less  than  that  of  the  large  majority  of  other  rail- 
ways in  the  United  States.  Defendant's  counsel  called  atten- 
tion to  this  fact  in  his  argument,  and  in  that  connection  said : 
"  The  comparison  of  the  average  rate  per  ton  per  mile  suggests 
that  rates  on  certain  articles  on  both  roads  are  unreasonably 
low,  and  should  be  advanced  if  it  were  practicable  to  do  so." 
He  also  stated  that  the  principal  articles  of  freight  on  both  lines 
are  coal,  coke  and  minerals,  and  these  are  commonly  regarded 
as  entitled  to  very^low  rates. 

Defendant's  counsel  made  further  statements^in  his  argument 
as  follows :  "  They  (the  C.  &  O.  and  N.  &  W.  lines)  run  in  a 
nearly  parallel  direction,  and  from  20  to  80  miles  apart,  until 
they  intei'sect  at  Kenova,  568  miles  from  Norfolk  by  the  Nor- 
folk &  Western  Kailway.  The  Chesapeake  &  Ohio  is  what  is 
known  as  a  low-grade  line.  Its  maximum  grade  on  its  line 
from  Eonceverte,  the  principal  shipping  point  of  lumber  on  its 
line,  to  Newport  News  via  the  James  Eiver  Division,  is  only  35 
feet  per  mile ;  and  the  maximum  curvature  excepting  curvature 
on  the  James  Eiver  line,  which  is  all  down  grade,  is  eight  de- 
grees. The  maximum  grade  on  the  Norfolk  &  Western  Eail- 
way  on  the  route  from  St.  Paul,  the  principal  shipping  point 
of  lumber  on  that  road,  both  to  Hagerstown  and  Norfolk,  is  85 
feet  per  mile,  and  the  maximum  curvature  is  16  degrees.  The 
sum  of  the  ascents  of  grades,  going  east,  that  is,  in  the  direction 
of  the  lumber  traffic  on  the  Norfolk  &  Western  Eailway  is 
7,496  feet  between  St  Paul  and  Hagerstown,  and  4,862  feet 
between  St.  Paul  and  Norfolk.  The  Chesapeake  &  Ohio  Eail- 
way connects  the  large  centers  of  population  in  the  East  with 
those  of  the  West  and  Northwest^  and  in  consequence,  is  enjoy- 
ing a  large  through  passenger  business.  The  Norfolk  &  West- 
ern line  to  the  West  and  Northwest  is  too  circuitous  and  long 
to  enable  it  to  compete  for  this  traffic ;  and  while  it  has  a  direct 
line  to  the  South  it  can  only  control  this  line  between  Lynch- 
burg and  Bristol,  or  between  Hagerstown  and  Bristol, — ^being 
dependent  upon  the  Southern  Eailway  for  an  outlet  to  the 
South.  The  Southern  Eailway  has  several  lines  of  its  own  to 
the  South,  and  is  therefore  the  strongest  competitor  of  the  Nor- 
folk &  Western  Eailway  for  through  business.  The  value  of 
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such  passenger  business  in  the  South  is  not  very  considerable, 
and  it  is  divided  between  numerous  lines.  It  (the  C.  &  O.  Ry. 
Co.)  can  also  engage,  and  does  engage,  to  a  considerable  ex- 
tent, in  the  transportation  of  grain  and  products  of  grain  from 
the  West  for  export ;  even  at  the  very  low  rates  which  generally 
prevail  on  this  traffic.  It  also  commands,  by  reason  of  its  west- 
em  connections,  and  the  fact  that  it  has  access  with  its  own 
rails  and  by  means  of  its  connections  to  large  important  com- 
mercial cities  in  the  West  and  Northwest,  a  larger  proportion 
of  the  merchandise  business  from  eastern  cities  than  the  Nor- 
folk &  Western  Railway  has  been  able  to  command.  The  Ches- 
apeake &  Ohio  Railway  is  in  direct  competition  with  the  Trunk 
lines  in  the  transportation  of  lumber,  and  must  necessarily  ac- 
cept the  low  Trunk  Line  rates;  while  the  Norfolk  &  Western 
Railway,  although  it  necessarily  feels  the  effect  of  the  low 
Trunk  Line  rates  in  competition  between  markets,  is  not 
obliged  to  make  its  rates  quite  as  low  as  those  of  the  Trunk 
Lines." 

There  was  no  direct  evidence  of  the  facts  respecting  grades 
and  curves,  but  the  statement  of  counsel  in  that  regard  is  as- 
sumed to  be  correct. 

Important  cities  located  on  the  line  of  the  C.  &  O.  and  their 
population  according  to  the  Census  of  1900  are  as  follows: 

Name.  Population. 


Washington,  D.  C. 

278,718 

Newport  News,  Va., 

19,635 

Norfolk,  Va., 

46,624 

Richmond,  Va., 

86,060 

Lynchburg,  Va.. 

18,891 

Charleston,  W.  Va., 

11,099 

Huntington,  W.  Va., 

11,923 

Louisville,  Ky., 

204,731 

Cincinnati,  Ohio, 

325,902 

the  line  of  the  N.  &  W.  are : 

Norfolk,  Va., 

46,624 

Richmond,  Va., 

85,060 

Lynchburg,  Va., 
Roanoke,  Va., 

18,891 

21,495 

Britsol,  Va.,  and 

Bristol,Tenn.,  combined 

9,850 

Portsmouth,  Ohio, 

17,870 

Columbus,  Ohio, 

126,560 

Cincinnati,  Ohio, 

325,902 
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The  distance  from  Cincinnati  to  New  York  via  the  N.  &  W. 
and  its  eastern  connections  is  greater  than  via  the  C.  &  O.  and 
its  connections,  being  926  miles  over  the  former  route  and  829 
over  the  latter.  This  is  largely  attributable  to  the  fact  that 
the  N.  &  W.  extends  farther  than  the  C.  &  O.  in  a  southerly  di- 
rection. 

The  N.  &  W.  as  compared  with  the  C.  &  O.  is  longer  and  more 
circuitous  between  eastern  and  western  points,  and  that  fact 
appears  to  constitute  its  principal  difficulty  in  competing  for 
business  between  those  points. 

The  following  comparison  of  expenditures  may  give  some  in- 
dication of  the  relative  cost  of  operating  these  two  roads.  For 
the  year  ending  June  30,  1899,  the  mileage  operated  and  total 
operating  expenses  were  as  follows: 


Mileage  Operated. 

Operating  Expenses. 

N.  &  W.  1551 
C.  &  0.  1453 

$7,583,247 
7,906,337 

:  cost  per  mile  of  road : 

N.  &  W. 
C.&O. 

$4,880 
5,441 

For  the  year  ending  June  30,  1900,  these  items  were: 
Mileage  Operated.  Operating  Expenses. 

N.&W.1553  $8,113,168 

C.&O.  1465  8,814,343 

Showing  cost  per  mile  of  road : 

N.  &  W.  $5,217 

C.  &  O.  6,017 

This  shows  that  the  cost  per  mile  of  operating  the  C.  &  O. 
was  $552  for  the  year  ending  June  30,  1899,  and  $600  for  the 
year  ending  June  30,  1900,  more  than  the  coet  of  operating  the 
K  &W. 

While  it  is  true  that  the  C.  &  O.  and  N.  &  W.  lines  are  gen- 
erally parallel  with  and  not  very  widely  separated  from  each 
other  between  their  eastern  termini  and  Kenova,  and  that  both 
serve  the  same  general  territory  in  Virginia  and  West  Virginia 
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it  is  also  true  that  by  reason  of  the  greater  length  of  the  N.  & 
W.  line  lumber  transported  from  a  point  in  one  of  those  states 
on  the  line  of  the  N.  &  W.  to  a  northeastern  destination  must 
be  hauled  a  longer  distance  than  if  shipped  from  a  neighboring 
point  on  the  C.  &  O.  line.  Therefore,  if  rates  were  measured 
solely  by  the  length  of  haul  in  each  instance,  and  without  ref- 
erence to  other  circumstances  and  conditions,  they  might  rea- 
sonably be  higher  to  northeastern  markets  from  points  in  those 
states  on  the  N.  &  W.  than  from  neighboring  points  on  the  C. 
&  O.  The  record  does  not  furnish  data  from  which  an  accurate 
computation  can  be  made ;  but,  disregarding  actual  tonnage  and 
confining  the  inquiry  to  lumber,  the  relative  rates  per  ton  per 
mile,  as  measured  by  distances  and  rates  now  in  force,  are  found 
to  be  about  as  follows: 

C.  &  0.  .835  of  a  mill 

N.&W.  .884"  «     " 

It  is  said  that  lumber  shipped  from  points  in  Kentucky,  the 
eastern  part  of  Tennessee  and  the  western  part  of  North  Caro- 
lina comes  into  competition  in  the  northern  and  eastern  markets 
with  lumber  shipped  from  points  on  the  B.  &  O.,  C.  &  O.  and 
N.  &  W.  lines ;  and,  as  pointed  out  by  defendant's  counsel  the 
rates  of  lines  which  serve  that  territory  are  relatively  higher, 
in  some  instances,  than  those  of  the  C.  &  O. 

In  defense  of  the  lower  rates  maintained  from  points  on  the 
Kenova  Division  of  the  N.  &  W.  Ky.  than  are  charged  from 
shorter  distance  points  east  thereof,  defendant's  counsel  said: 
"The  rates  on  lumber  from  stations  on  the  Scioto  (Kenova)  Di- 
vision to  New  York  are  necessarily  affected  by  the  low  rates 
based  upon  Trunk  Line  rates  from  Kenova  to  ^ew  York  via 
competing  lines.  It  is  obvious  that  if  the  Norfolk  &  Western 
Eailway  Company  were  to  charge  more  from  such  stations  than 
a  combination  of  its  local  rates  to  Kenova  and  the  competitive 
rates  from  Kenova  to  New  York,  it  would  lose  this  traffic  for  its 
own  line  via  Hagerstown,  and  would  have  to  accept  the  low  short- 
haul  local  rates  from  such  stations  to  Kenova,  and  its  propor^ 
tion  of  through  rates  via  Columbus, — so  that  after  the  expendi- 
ture of  millions  of  dollars  in  the  construction  of  a  railroad 
through  a  difficult  country,  the  Norfolk  &  Western  Railway 
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Company  would  not  get  the  revenue  from  the  most  important 
traffic  next  to  coal,  that  originates  on  its  line,  to  which  it  is  en- 
titled ;  and  such  expenditure  would  have  been  made  largely  for 
the  benefit  of  its  Trunk  Line  connections,  to  which  the  road 
woTild  become  a  feeder." 

This  statement  appears  to  be  based  upon  the  assumption  that, 
after  having  provided  for  good  and  convenient  through  routes 
leading  in  an  easterly  direction  from  points  on  said  Kenova 
Division  through  Shenandoah  Junction  or  Hagerstown  to  north- 
em  and  eastern  markets,  the  N.  &  W.  Ky.  Co.  would  be  obliged 
to  establish  additional  through  routes  leading  in  a  westerly  di- 
rection from  the  same  shipping  points  through  Kenova  or  Co- 
lumbus to  the  same  destinations,  and  permit  its  cars  to  go 
through  to  such  markets  and  be  hauled  over  connecting  lines 
north  and  east  of  Columbus  or  Kenova  instead  of  going  through 
via  Shenandoah  Junction  or  Hagerstown  and  being  hauled  by 
connecting  lines  north  and  east  thereof,  notwithstanding  the  fact 
that  thereby  its  own  revenues  would  be  reduced,  lines  north 
and  east  of  Kenova  or  Columbus  receive  benefits  they  would  not 
otherwise  obtain,  and  discriminations  result  which  would  not 
otherwise  occur  as  between  diflferent  localities  and  shippers  on 
the  Kenova  Division. 

Lumber  shipped  from  points  on  the  C.  &  O.  is  delivered  either 
to  the  P.  E.  R.  at  Washington,  D.  C,  or  to  the  B.  &  O.  at 
Staunton,  Va.  When  it  is  shipped  from  points  on  the  C.  &  O. 
line,  divisions  of  the  rate  between  the  different  carriers  are 
made  on  a  group-mileage  basis,  each  road  receiving  practically 
such  a  proportion  of  the  through  rate  as  the  number  of  miles 
the  lumber  is  carried  over  its  line  bears  to  the  whole  distance 
it  is  transported,  except  that  a  terminal  charge  is  first  deducted 
for  lighterage  in  New  York  harbor  on  shipments  to  that  city. 
When  it  is  shipped  from  points  on  the  N.  &  W.  via  Columbus, 
divisions  are  similarly  made;  but  if  shipped  via  Shenandoah 
Junction  or  Hagerstown  the  amount  accruing  to  the  B.  &  O.  or 
P.  R.  R.  is  a  fixed  sum  without  reference  to  the  point  where 
the  shipment  originates.  This  system  of  "specific  divisions," 
as  it  is  called,  in  connection  with  the  higher  rates  of  the  N.  & 
W.,  results  in  material  differences  between  rates  from  points 
on  the  N.  &  W.  line  to  Philadelphia  and  New  York  markets, 
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and  rates  to  the  same  markets  from  places  on  the  C.  &  O.  line ; 
the  New  York  divisions  of  the  B.  &  O.  or  P.  R.  R.  ranging  gen- 
erally between  3.3  and  4  cents  higher  than  to  Philadelphia  if 
the  shipments  originate  on  the  C.  &  O.  line,  while  if  they  orig- 
inate on  the  N.  &  W.  line  the  difference  in  divisions  is  always 
6  cents.  For  instance,  the  distance  from  Pocahontas,  Va.,  a 
point  on  the  N.  &  W.,  to  New  York  is  626  miles.  A  carload  of 
lumber  shipped  over  this  route  would  be  hauled  355  miles  by 
the  N.  &  W.  to  Hagerstown,  and  271  miles  over  lines  controlled 
by  the  P.  R.  R.  north  and  east  thereof.  For  the  haul  north  and 
east  of  Hagerstown  the  P.  R.  R.  Co.  and  the  Cumberland  Val- 
ley R.  R.  Co.,  which  it  controls,  receive  13  cents  per  100  pounds. 
If  the  shipment  were  to  Philadelphia  the  distance  would  be  536 
miles  instead  of  626;  the  haul  of  the  N.  &  W.  would  be  the 
same  as  in  the  first  instance,  but  the  haul  of  the  other  lines  90 
miles  less,  and  their  division  of  the  rate  7  cents  instead  of  13. 

The  distance  from  St.  Albans,  W.  Va.,  a  point  on  the  C.  &  O., 
to  New  York  is  also  626  miles,  and  the  rate  on  lumber  between 
these  points  is  211^  cents  per  100  pounds.  If  the  P.  R.  R. 
hauled  a  carload  of  lumber  271  of  this  626  miles  to  New  York, 
from  some  point  south  and  west  thereof,  it  would  receive  for 
its  services  on  the  mileage  basis  referred  to  about  9.8  cents  per 
100  pounds.  If  the  shipment  were  to  Philadelphia  the  distance 
would  be  536  miles,  instead  of  626,  and  the  rate  19^/^  instead 
of  21%  cents.  The  haul  of  the  P.  R.  R.  in  that  case  would  be 
181  miles,  and  its  division  of  the  through  rate  about  6,6  instead 
of  9.8  cents,  making  a  difference  between  Philadelphia  and 
New  York  City  of  3.2  cents  instead  of  6  cents,  and  consequently 
a  difference  between  C.  &  O.  and  N.  &  W.  points  of  2.8  cents 
per  100  pounds.  Using  group  mileage  instead  of  actual  mile- 
age would  probably  vary  the  above  figures  somewhat,  but  the 
illustration  made  is  believed  to  be  substantially  correct. 

The  discriminations  referred  to  are  further  illustrated  by  the 
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following  tables  which  show  P.  R.  R.  and  C.  &  O.  divisions  on 
Inmber  shipped  from  the  C.  &  O.  and  N.  &  W.  lines : 


CHESAPEAKE    &    OHIO    RAILWAY. 
Lumber  Carloads  to  New  York. 


Mileage  to 

New  York  via          

J^'KUM 

Washington, 

D. 

C. 

467. 

Tuckahoe  to 

650. 

Thurmond,  W.  Va.,  Inc. 

650. 

North  Thurmond  to 

660. 

Maodonald,  W.  Va.,  Inc. 

652. 

Thurmond  Mine  to 

652. 

Brown  Mine,  W.  Va.,  Inc. 

653. 

Rush  Run  to 

660. 

Nuttall,  W.  Va.,  Inc. 

666. 

Boone  to 

666. 

Lookout,  W.  Va.,  Inc. 

663. 

Fayette  to 

667. 

Hawk's  Nest,  W.  Va.,  Inc. 

671. 

Ansted,  W.  Va. 

669. 

Cotton  Hill  and 

671. 

Gauley,  W.  Va. 

671. 

K.  &  M.  Junction  to 

689. 

Greendale,  W.  Va.,  Inc. 

677. 

Kanawha  Falls  to 

596. 

Coalburg,  W.  Va.,  Inc. 

600. 

Ronda  to 

600. 

Dry  Branch,  W.  Va.,  Inc. 

699. 

Winifrede  Junction  to 

608. 

Kanawha,  W.  Va.,  Inc. 

610. 

South  Ruffner  and 

612. 

Charleston,  W.  Va. 

614. 

Elk  to 

671. 

Kenova,  W.  Va.,  Inc. 

783. 

Ironton,  0. 

710. 

Portsmouth,0. 

750. 

Manchester,  0. 

769. 

Ripley,  0. 

769. 

Higginsport,  0. 

801. 

New  Richmond,  0. 

825. 

Cincinnati,  0. 

Through 
Rates. 

C.  &  0.  Ry. 
Propor- 
tions to 
Washing- 
ton, D.  C. 

Propor- 
tions north 

of 
Washing- 
ton, D.  C. 

21% 

10.1 

11.4 

2iy, 

10.9 

10.6 

2iy2 

10.9 

10.6 

2iy3 

10.1 

11.4 

21% 

10.9 

10.6 

2iy2 
2iy2» 

10.1 
10.8 

11.4 
10.7 

2iy3 

10.1 

11.4 

2iy2 

10.9 

10.6 

2iy, 

10.1 

11.4 

2iy2. 

10.9 

10.6 

21% 

10.1 

11.4 

2iy2 

10.1 

11.4 

21% 

12.3 

9.2 

21% 


12.3 


9.2 
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CHESAPEAKE   &   OHIO   RAILWAY. 
Lumber  Carloads  to  Philadelphia. 


Mileage  to 
Philadelphia 
via  Washing- 
ton, D.  C. 


FROM 


377.  Tuckahoe  to 

460.        Thurmond,  W.  Va.,  Inc. 

460.  North  Thurmond  to 

470.        Macdonald,  W.  Va.,  Inc. 

462.  Thurmond  Mine  to 

462.  Brown  Mine,  W.  Va.,  Inc. 

463.  Rush  Run  to 

470.  •    Nufctall,  W.  Va.,  Inc. 

475.  Boone  to 

476.  Lookout,  W.  Va.,  Inc. 
473.  Fayette  to 

477.  Hawk's  Nest,  W.  Va.,  Inc. 
481.  Ansted,  W.  Va. 

479.  Cotton  Hill  and 

481.        Gauley,  W.  Va. 

481.  K.  &  M.  Juncti<Mi  to 

499.        Greendale,  W.  Va.,  Inc., 

487.  Kanawha  Falls  to 

606.        CoaJburg,  W.  Va.,  Inc. 

610.  Ronda  to 

610.        Dry.  Branch,  W.  Va.,  Inc. 

609.  Winifrede  Jet.  to 

618.        Kanawha,  W.  Va.,  Inc. 

620.  South  Ruffner  and 

622.        Charleston,  W.  Va. 

624.  Elk  to 

681.        KenoYa,  W.  Va.,  Inc. 

693.  Ironton,  0. 

620.  Portsmouth,  O. 

660.  Manchester,  0. 

679.  Ripley,  0. 

679.  Higginsport,  0. 

711.  New  Richmond,  0. 


736.    Cincinnati,  O. 


C.  &  0.  Ry.    Propor- 
Propor-    tions  north 


Through 
Rates. 

tions  to 
Washinff- 
ton,  D.  C. 

of 

Washing- 
ton, D.  C. 

19y, 

12.1 

7.4 

19% 

12.6 

6.9 

19% 

12.6 

6.9 

19% 

12.1 

7.4 

19% 

12.6 

6JI 

19% 
19%» 

12.1 
12.1 

7.4 
7.4 

19% 

12.1 

7.4 

19% 

12.6 

6.9 

19% 

12.1 

7.4 

19% 

12.6 

6.9 

19% 

12.1 

7.4 

19% 

12.1 

7.4 

19% 

13.7 

6.8 

19ya 


*Plu8  95.00  per  car. 


13.7 


6.8 
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NORFOLK  &   WESTERN   RAILWAY. 
Lumber  Carloads  to  New  York. 

In  oents  per  100  pounds. 


Mileage 

1{.  &  W.  Ry.     Propqr- 

to 

Proportions       tions 

to  Hagers-     Hagers- 

New  York 

Through 

Rates. 

town,  Md 

town  to 

.^                 From 

New 

via 

Other 

Other  York  All 

Ha^^erstown. 

Oak. 

kinds. 

Oak.      kinds,    kinds. 

286    Shepherdstown  to 

303        Rippon,  W.  Va.  Inc. 
698     OakvaJe  to 

18 

18 

5 

5             13 

614        Bluefield,  W.  Va.  Inc. 

25% 

27 

12% 

14            13 

614    Abbs  Valley  and 

626        Cooper,  W.  Va. 

25% 

27% 

12% 

14%         13 

627     Bramwell  to 

664        Roderfleld,  W.  Va.  Inc. 

25ya 

27% 

12% 

14%         13 

673    laeger  to 

712        Matewan,  W.  Va.  Inc. 

26 

28 

13 

15             13 

721     Williamson  to 

721        Wells  Branch,  W.  Va. : 

Inc.    26% 

28% 

13% 

15%         13 

773    Dunlow  to 

812        Buffalo,  W.  Va.  Inc. 

27 

29 

14 

16            13 

Mileage 

to 

PhUa. 

via 

Hagerstown. 


NORFOLK  &  WESTERN  RAILWAY. 

Limiber  Carloads  to  Philadelphia. 

In  cents  per  100  pounds. 

N.  &  W.  Ry.     Propor- 
Proportions       tions 
to  Hagers-      Hagers- 
Throuch  Rates. 
From 


196  Shepherdstown  to 

213  Rippon,  W.  Va.  Inc. 

608  Oakvale  to 

624  Bluefield,  W.  Va.  Inc. 

624  Abbs  Valley  and 

636  Cooper,  W.  Va. 

637  Bramwell  to 
674  Roderfield,  W.  Va.  Inc. 
683  laeger  to 

622  Matewan,  W.  Va.  Inc. 

631  Williamson  to 

631  Wells  Branch,  W.  Va.  Inc, 

683  Dunlow  to 

722  Buffalo,  W.  Va.  Inc. 
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Through 
Oak. 

Rates. 

Other 
kinds.     < 

town,  Md.       town  to 
Philadel- 
Other  phia.All 
3ak.      kinds,     kinds. 

\% 

12 

6 

6              7 

19% 

21 

12% 

14              7 

19% 

21% 

12% 

14%          7 

19% 

21% 

.12% 

14%          7 

20 

22 

13 

15              7 

ac.    20% 

22% 

13% 

16%          7 

21 

23 

14 

16              7 
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STATEIVIENT  OF  RATES  AND  DIVISIONS 

On  Lumber,  C.  L., 

From  Chesapeake  and  Ohio  Railway  Points 
To  New  York  City  and  Philadelphia. 

In  cents  per  100  pounds. 

RatetoN.Y.     B.&O., 

So.  Ry., 

City  and        P.  &  R. 

and  C.        Other 
Philadelphia.      *Div.  Div. 

FROM  LA  GRANGE,  VA.,  TO  BUFFALO 
GAP,  VA.,  Inc. 
To  New  York  City,  (Av.  Dist.  406  miles)  17  11.4  5.6 

"  Philadelphia,  (Av.  Dist.  316  miles)  14  8.4  5.6 

FROM  NORTH  MOUNTAIN,  VA.,  TO  CLIF- 
TOi^  FORGE,  VA.,  Inc. 
To  New  York  City,  (Av.  Dist.  430  miles)  19  12.6  6.4 

"  Philadelphia,  (Av.  Dist.  340  miles)  17  10  7 

FROM     LOW      MOOR,    VA.,    TO    DEEP 
WATER,  W.  VA.,  Inc.  ' 

To  New  York  aty,  (Av.  Dist.  532  miles)       21.5  14.1  7.4 

"  Philadelphia,  (Av.  Dist.  442  miles)  19.5  8  11.5 

FROM  DIGBY,  VV.  VA.,  TO  SO.  RUFFNER, 
W.  VA.,  Inc. 
To  New  York  City,  (Av.  Dist.  610  miles)        21.5  14.1  7.4 

"  Philadelphia,  (Av.  Dist.  520  miles)  19.5  8  11.5 

FROM  CHARLESTON,  W.  VA.,  TO  HUNT- 
INGTON, W.  VA.,  Inc. 
To  New  York  aty,  (Av.  Dist.  657  miles)       21.5  13.9  7.6 

"  Philadelphia,  (Av.  Dist.  667  miles)  19.5  8  11.5 

FROM  NOBLES,   W.  VA.,  TO  AMANDA, 
KY.,  Inc.    . 
To  New  York  City,  (Av.  Dist.  693  miles)     21.5  11.9  9.6 

"  Philadelphia,  (Av.  Dist.  603  miles)  19.5  8  11.6 

FROM    RUSSELL,   KY.,  TO   SO.   PORTS- 
MOUTH, KY.,  Inc. 
To  New  York  City,  (Av.  Dist.  716  miles)       21.5  11.9       .         9.6 

"  Philadelphia,  (Av.  Dist.  626  miles)  19.5  8  11.5 

♦The  B.  &  0.  divisions  are  north  of  Staunton,  Va. 
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In  cents  per  100 

pounds. 

RatetoN.y. 

City  and 
Philadelphia. 

B.  &  0., 
So.  Ry., 
P.&R. 
andC. 
*Div. 

Other 
Div. 

)M  IRONTON,  OHIO, 
To  New  York  City, 

(Distance  702  miles) 
"  Philadelphia, 

(Distance  612  miles) 

21.5 
19.6 

10.9 
7.2 

10.6 
12.3 

)M  PORTSMOUTH,  OHIO, 
To  New  York  City, 

(Distance  729  miles) 
"  Philadelphia, 

(Distance  639  miles) 

21.5 
19.5 

10.6 
9 

10.9 
10.5 

•The  B.  &  O.  divisions  are  north  of  Staunton,  Va.* 

The  divisions  of  the  B.  &  O.  and  its  connections  on  lumber 
shipped  to  Xew  York  and  Philadelphia  via  Shenandoah  Junc- 
tion from  N.  &  W.  points  appear  to  be  the  same  as  those  of  the 
P.  E.  E.  on  such  shipments  via  I^agersto^vn. 

Mr.  Galleher,  General  Freight  Agent  of  the  B.  &  O.  lines 
east  of  the  Ohio  river,  testified  at  the  hearing  in  this  case. 
These  differences  in  divisions  were  called  to  his  attention,  and 
he  was  asked  whether  or  not  he  had  anything  to  offer  in  defense 
of  the  seeming  discriminations.  He  replied  that  he  had  not, 
and  that  he  had  not  been  asked  to  prepare  to  defend  them.  How- 
ever, Mr.  Joyce,  Freight  Traffic  Manager  of  the  P.  E.  E.  lines, 
stated  that  while  the  divisions  his  road  received  on  lumber  from 
N.  &  W.  points  to  [NTew  York  were  greater,  separately  consid- 
ered, than  those  on  shipments  from  the  C.  &  O.,  the  P.  E.  E. 
was  allowed  New  York  mileage  on  shipments  from  the  latter 
road  when  the  destination  was  some  point  between  Philadelphia 
and  Itfew  York,  Philadelphia  mileage  when  it  was  a  point  be- 
tween Baltimore  and  Philadelphia,  and  Baltimore  mileage  when 
it  was  a  point  south  of  Baltimore;  and  he  thought  the  total 
revenue  received  on  such  business  from  the  C.  &  O.  would 
amount  to  as  much  as,  and  perhaps  exceed,  that  received  on 
similar  business  from  the  N.  &  W.  He  was  asked  whether 
there  was  any  reason  why  the^  difference  between  New  York  and 
Philadelphia  should  be  6  cents  per  100  pounds  on  shipments 
9  I.  C.  C.  Eep. 
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from  the  N.  &  W.  and  only  2  cents  on  those  from  the  C.  &  O. 
To  this  he  replied:  "It  is  a  question  that  both  of  those  com- 
panies could  better  answer  than  I  can.  We  do  not  make  those 
differences.  They  make  the  through  rate  from  points  on  their 
road,  and  we  say  we  will  accept  so  much." 

Through  rates  from  the  N.  &  W.  are  made  by  adding  to  a 
"specific"  south  and  west  of  Shenandoah  Junction,  or  Hagera- 
town  a  "specific"  north  and  east  thereof;  while  those  from  the 
C.  &  O.  are  made  by  all  the  lines  interested,  and  divided  aa 
hereinbefore  described. 

While  the  foregoing  shows  differences  in  divisions  ranging 
from  2  to  2.7  cents  per  100  pounds,  the  differences  in  through 
rates  are  still  greater.  When  through  rates  are  made  from 
points  on  the  C.  &  O.  line  to  Philadelphia  and  New  York,  the 
former  city  is  given  a  differential  imder  the  latter  of  2  cents- 
per  100  pounds ;  but  when  such  rates  are  made  from  points  on 
the  N.  &  W.,  Philadelphia  takes,  as  previously  stated,  a  differ- 
ential under  New  York  of  6  cents.  This  makes  a  difference  of 
4  cents  which  seems  to  inure  partly  to  the  benefit  of  the  initial 
and  partly  to  the  benefit  of  the  terminal  lines.  On  a  shipment 
of  lumber  from  the  N.  &  W.  the  division  of  the  through  rate 
received  by  that  road  would  be  the  same  amount  whether  the 
destination  were  Philadelphia  or  New  York,  but  when  a  ship^ 
ment  is  made  from  the  C.  &  O.  that  road  receives  more  if  the 
destination  is  Philadelphia  than  if  it  is  New  York.  An  illus- 
tration of  the  differences  in  C.  &  O.  divisions  may  be  obtained 
by  noting  the  amount  received  in  each  instance  on  the  St.  Al- 
bans shipment  hereinbefore  mentioned.  Whether  the  destina- 
tion is  Philadelphia  or  New  York  the  haul  of  the  C.  &  O.  is  the 
same,  but  on  a  shipment  from  St.  Albans  to  Philadelphia  that 
road  would  receive  about  12.9  cents,  while  if  the  destination 
were  New  York  City  it  would  receive  only  11.7  cents.  Thus  it 
appears  that  the  principle  of  "allowing  the'  proportion  of  rate 
to  distance  to  decrease  as  the  distance  increases"  is  recognized 
in  making  through  rates  from  C.  &  O.  points,  but  not  from  N. 
&  W.  points. 

Between  the  year  1890  and  the  present  time  the  condition 
of  the  lumber  business  is  said  to  have  ranged  as  follows:  It 
was  what  lumbermen  call  good  in  1890,  and  continued  to  grow 
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better  until  the  summer  of  1893.  At  that  time  it  became,  as 
did  other  business,  greatly  depressed,  and  so  continued  until  the 
fall  of  1898, when  it  b^an  to  show  some  improvement,  and  in  the 
spring  of  1899  prices  advanced  suddenly,  and  they  ruled  more 
than  ordinarily  high  from  that  time  until  last  summer.  At  the 
pr^ent  time  the  condition  of  the  business,  including  prices,  ap- 
pears to  be  similar  to  what  it  was  just  previous  to  the  panic  of 
1893. 

The  N.  &  W.  claims  to  have  been  influenced  by  the  condition 
of  the  lumber  market  in  making  rates  from  points  on  its  line  of 
railway;  lowering  them  during  the  period  of  depression,  and 
raising  them  again  when  conditions  became  more  favorable  to 
the  shipper.  This  has  contributed  in  a  greater  or  less  degree  to 
make  the  lumber  business  on  that  line  somewhat  uncertain ;  and 
the  advances  of  July  21,  1899,  and  February  5,  1900,  coming  as 
they  did  after  rat.es  had  remained  practically  stationary  for 
more  than  five  years,  operated  to  the  injury  of  persons  who,  in 
the  meantime,  had  made  purchases  of  lumber  territory  and  es- 
tablished manufacturing  plants  on  the  line  of  the  N.  &  W.  One 
witness,  who  manufactures  at  Tip  Top  on  the  Clinch  Valley  Di- 
vision and  Wilmore  on  the  Pocahontas  Division,  stated  that  pre- 
vious to  July  21,  1899,  he  contracted  for  the  delivery  in  market 
of  a  large  amount  of  lumber,  and  therefore  was  much  injured  by 
the  advance  of  that  date,  and  also  by  that  of  February  5,  1900. 

Another  witness,  who  deals  largely  in  lumber  but  does  not 
manufacture  much,  said  that  when  the  condition  of  the  lumber 
market  is  normal  the  higher  rates  from  N.  &  W.  points  deter 
dealers  from  buying  there  and  cause  them  to  purchase  instead 
on  the  B.  &  O.  and  C.  &  O.  lines,  where  the  rates  are  lower. 

An  examination  of  the  table  above  referred  to,  which  shows 
rates  from  N.  &  W.  points  to  New  York  city,  will  disclose  the 
fact  that  between  December  28,  1892,  and  February  5,  1900,  in- 
clusive, important  changes  in  those  rates  were  made  as  follows : 

November  1,  1893,  an  increase  of  1  cent  per  100  pounds 
which  inured  to  the  benefit  of  the  lines  north  and  east  of  Shenan- 
doah Junction  and  liagerstown. 

January  28,  1894,  there  was  a  reduction  of  1%  cents  per  100 
pounds  which  was  taken  out  of  the  proportion  of  the  N.  &  W. 
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Also,  April  3,  1894,  the  N.  &  W.  made  a  reduction  in  its  propor- 
tion, applying  to  oak  lumber  only,  of  2  cents  per  100  pounds. 

July  21,  1899,  the  rates  were  increased  1  cent  and  February 
5,  1900,  y*i  of  a  cent;  making  a  total  increase  of  11^  cents  p^r 
100  pounds,  which  was  added  to  the  proportion  of  the  N.  &  W. 

These  are  the  principal  changes,  and  they  apply  generally  to 
shipping  points  on  the  Clinch  Valley,  Pocahontas  and  Kenova 
divisions.  There  were  a  few  other  changes,  not  very  important^ 
which  have  not  been  specially  mentioned. 

It  will  thus  be  seen  that  the  rates  from  N.  &  W.  points  are 
now  generally  1  cent  lower  on  oak  and  1  cent  higher  on  poplar 
than  they  were  previous  to  1893 ;  and  the  proportions  of  the  B. 
&  O.  and  P.  R.  E.  north  and  east  of  Sheniodoah  Junction  and 
Hagerstown  are  in  each  instance  1  cent  higher,  while  those  of 
the  N.  &  W.  are  1  cent  lower  on  oak  now  than  then,  and  just  the 
same  on  poplar  that  they  were  December  28,  1892. 

The  excess  of  the  rates  to  New  York  City  from  N.  &  W.  points 
over  those  from  B.  &  O.  and  C.  &i  O.  points  is  nearly  all  ac- 
counted for  by  the  discrimination  between  Philadelphia  and 
New  York  City  previously  described  and  the  advances  of  July 
21,  1899,  and  February  5,  1900. 

This  summary  of  the  proofs  warrants  the  inference,  and  we 
find  as  matter  of  fact,  that  the  rates  complained  of  are  excessive 
and  unreasonable  and  should  be  reduced. 

Conclusions. 

The  rates  considered  in  this  proceeding  apply  to  lumber 
shipped  to  New  York  city  from  points  on  the  Kenova,  Pocahon- 
tas and  Clinch  Valley  divisions  of  the  Norfolk  &  Western  Kail- 
way  ;  and  it  is  charged  that  such  rates  are  unreasonable  in  and 
of  themselves,  and  relatively  so  as  compared  with  the  lumber 
rates  of  other  lines  from  the  same  general  territory  to  the  same 
destination. 

It  will  be  seen  that  shipping  points  on  the  divisions  above 
named  are  all  located  in  the  states  of  Virginia  and  West  Vir- 
ginia, and,  with  the  exception  of  Kenova,  are  served  only  by  the 
Norfolk  &  Western  Railway.  Other  shipping  points  in  these 
states,  situated  northerly  of  this  line  and  not  very  far  distant 
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therefrom,  are  served  only  by  the  Chesapeake  &  Ohio  Railway ; 
while  the  only  railroad  facilities  enjoyed  by  certain  other  ship- 
ping points  in  said  states,  which  are  located  north  of  the  C.  &  O. 
line,  are  those  furnished  by  the  Baltimore  &  Ohio  Railroad  Com- 
pany. These  several  lines  extend  in  an  easterly  direction  from 
the  south-eastern  boundary  of  the  state  of  Ohio  across  the  states 
of  Virginia  and  West  Virginia,  and,  with  their  northern  and 
eastern  connections,  furnish  through  routes  from  said  shipping 
points  to  New  York  city. 

The  rates  from  N.  &  W.  points  are  higher  than  those  from 
either  C.  &  O.  or  B.  &  O.  points.  This  is  a  detriment  to  the  lo- 
calities from  which  the  higher  rates  prevail,  and  to  shippers 
therefrom,  and  an  advantage  to  localities  and  shippers  enjoying 
the  lower  rates;  while  it  tends  also  to  prejudice  consumers  at 
the  points  of  destination. 

This  difference  in  rates  is  brought  about  as  follows :  First, 
the  N.  &  W.  charges  relatively  higher  rates  for  the  haul  over  its 
line  to  Shenandoah  Junction  or  Hagerstown,  where  it  connects 
with  the  B.  &  O.  and  the'  P.  R.  R.  systems,  respectively,  than  are 
charged  by  the  C.  &  O.  and  B.  &  O.  companies  for  the  haul  over 
their  respective  lines ;  and,  secondly,  the  B.  &  O.  and  P.  R.  R. 
charge  relatively  higher  rates  for  the  haul  north  and  east  of 
Shenandoah  Junction  or  Hagerstown  on  lumber  shipped  from 
N.  &  W.  points  than  on  lumber  from  C.  &  O.  points. 

The  2^".  &  W.  claims,  first,  that  its  lumber  rates  are  not  unrea- 
sonable; and  in  support  of  this  contention  refers,  among  other 
things,  to  the  higher  rates  on  lumber  from  certain  points  in  the 
south  to  New  York  city,  and  to  the  fact  that  the  average  rate  per 
ton  per  mile  of  the  E^.  &  W.  is  less  than  on  the  large  majority  of 
railroads  in  the  United  States ;  secondly,  that  the  lower  rates  of 
the  C.  &  O.  prove  nothing,  because  they  are  more  influenced  by 
the  rates  of  other  trunk  lines  than  are  those  of  the  N.  &  W. ;  and 
thirdly,  that  the  rates  of  the  K".  &  W.  may  reasonably  be  rela- 
tively higher  than  those  of  the  C.  &  O.,  because,  as  compared 
with  the  C.  &  O.,  its  line  of  railway  is  longer  and  more  circuit- 
ous, has  less  favorable  connections  between  large  centers  of  pop- 
ulation, and  is  more  expensive  to  operate  by  reason  of  heavier 
grades  and  sharper  curves. 

It  appears  to  be  the  fact  that  there  are  a  few  points  in  the- 
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South  from  which  the  lumber  rates  to  New  York  for  correspond- 
ing distances  from  points  of  origin  are  somewhat  higher  than 
the  rates  from  N.  &  W.  stations,  but  this  fact  of  itself  gives  little 
support  to  the  rates  in  question.  The  conditions  generally  pre- 
vailing in  southern  territory  may  justify  higher  rates  than  would 
be  reasonable  on  the  N.  &  W.,  and  those  conditions  are  frequent- 
ly advanced  to  show  that  the  rates  of  lines  in  that  territory 
should  be  relatively  higher  than  rates  in  more  populous  sections 
of  the  country. 

It  is  true  that  the  average  rate  per  ton  per  mile  on  the  N.  & 
W.  is  lower  than  on  the  large  majority  of  other  railroads  in  the 
United  States ;  but  this  is  so  because  the  bulk  of  its  tonnage  is 
made  up  of  articles  which  everywhere  secure  very  low  rates.  A 
comparison  of  the  rate  per  ton  per  mile  of  one  road  with  that  of 
another  is  of  little  value  .unless  based  upon  the  actual  tonnage 
carried  of  a  particular  kind  of  freight.  If  the  rates  of  two  dif- 
ferent roads  are  the  same  on  each  class  of  articles,  but  one  trans- 
ports a  larger  proportion  than  the  other,  of  high-class  traffic,  the 
latter  road  will  obviously  have  the  higher  average  rate  per  ton 
per  mile.  It  appears  that  the  principal  articles  of  freight  trans- 
ported by  the  N.  &  W.  are  coal,  coke  and  minerals.  For  rate 
making  purposes  these  are  generally  regarded  as  low  class  ar- 
ticles, and  where  they  constitute  the  principal  business  of  a  car- 
rier the  average  ton-mile  rate  will  of  course  be  comparatively 
low. 

It  is  undoubtedly  true  that  C.  &  O.  rates  on  general  traffic  are 
influenced  to  a  greater  degree  than  those  of  the  N.  &  W.  by  the 
rates  of  other  trunk  lines.  While  there  was  no  direct  proof  to 
this  effect,  the  fact  is  established  by  observation  and  common 
knowledge  of  the  relations  of  the  trunk  lines  and  the  conditions 
prevailing  in  trunk  line  territory.  To  what  extent  this  influ- 
ence controls  the  local  lumber  rates  of  the  C.  &  O.  can  only  be  in- 
ferred, but  it  is  probably  a  factor  of  some  importance.  For  this 
and  other  reasons  we  think  that  lumber  rates  may  lawfully  be 
somewhat  higher  from  points  on  the  N.  &  W.  line  than  from  cor- 
responding points  on  the  C.  &  O.  line.  On  the  other  hand,  the 
N.  &  W.  line  is  located  so  near  the  C.  &  O.  and  transports  lum- 
ber under  such  conditions  that,  in  our  judgment,  its  rates  on 
that  article  should  be  somewhat  lower  than  might  bfe  reasonable 
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in  distinctly  southern  territory.  With  reference  to  this  traffic 
it  lies  between  the  southern  and  the  trunk  lines,  and  its  rates 
should  be  adjusted  to  the  circumstances  of  its  location. 

A  comparison  of  operating  expenses  and  net  earnings  per  mile 
of  road,  as  set  forth  in  the  findings,  certainly  indicates  no  rea- 
son why  the  rates  per  mile  of  the  N.  &  W.  should  range  higher 
than  those  of  the  C.  &  O.,  unless  the  C.  &  O.  rates  are  unreason- 
ably low.  It  appears,  however,  that  the  Southern  Railway, 
Baltimore  &  Ohio,  Central  of  New  Jersey,  and  Pennsylvania 
participate  with  the  C.  &  O.  in  lumber  rates  on  a  pro  rata  basis; 
and  this  indicates  that  the  roads  named  are  satisfied  with  the  C. 
&  O.  rates  and  regard  them  as  reasonably  remunerative.  Fur- 
ther, these  rates  have  remained  the  same  for  at  least  ten  years, 
which  tends  to  show  that  they  are  considered  satisfactory. 

Rates  to  New  York  city  from  Saginaw,  Musk^on,  Grand 
Rapids,  and  Manistee,  Michigan,  and  Logansport,  Elkhart, 
Fort  Wayne  and  Indianapolis,  Indiana,  together  with  the  length 
of  the  haul  in  each  instance,  were  introduced  by  complainant  for 
the  purpose  of  comparison  with  N.  &  W.  rates.  The  length  of 
the  haul  from  each  place  named  is  greater  than  from  any  point 
on  the  ]Sr.  &  W.,  and  it  will  be  found,  under  the  rule  of  decreas- 
ing rate  per  ton  per  mile  with  increasing  distance,  that  lum- 
ber rates  from  these  Indiana  and  Michigan  points  are  relatively 
much  less  than  those  from  N.  &  W.  points,  and  somewhat  less 
than  those  from  either  C.  &  O.  or  B.  &  O.  points. 

Lumber  shipped  from  N.  &  W.  points  through  the  Shenan- 
doah Junction  gateway  is  hauled  north  and  east  thereof  by  the 
B.  &  O.  and  its  connections ;  but  when  it  is  shipped  through  the 
Hagerstown  gateway  the  haul  north  and  east  thereof  is  over 
lines  controlled  by  the  P.  R.  R.  For  the  divisions  of  the 
through  rates  which  pertain  to  the  haul  between  Shenandoah 
Junction  and  New  York  the  B.  &  O.  is  responsible,  while  the 
P.  R.  R.  fixes  those  for  the  haul  north  and  east  of  Hagerstown. 
But  these  divisions  are  the  same  amount  in  each  instance,  name- 
ly, 13  cents  per  100  pounds ;  and,  in  determining  the  same,  dif- 
ferences in  distance  south  and  west  of  Hagerstown  and  Shenan- 
doah Junction  are  not  considered.  For  example,  St  James, 
Md.,  a  point  on  the  N.  &  W.  line,  is  6  miles  south  of  Hagerstown, 
while  Norton,  Va.,  another  point  on  the  N.  &  W.,  is  446  miles 
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distant  therefrom;  but  whether  a  shipment  originates  at  St 
James  or  Norton  the  division  of  the  through  rate  received  by 
the  P.  R.  R.  is  the  same. 

Divisions  of  through  rates  on  shipments  from  C.  &  O.  points 
are  quite  differently  made.  If  the  lumber  is  transported 
through  the  Staunton  gateway  the  haul  north  and  east  thereof  is 
made  by  the  B.  &  O.  and  its  connections ;  if  shipped  via  the 
Washington  gateway  the  haul  between  that  point  and  New  York 
is  made  by  the  P.  R.  R.  These  divisions  are  made  upon  a 
group-mileage  basis,  as  above  stated,  except  that  before  making 
the  division  a  terminal  charge  is  deducted  for  lighterage  in  New 
York  harbor.  In  this  case  distance  appears  to  be  recognized  as 
an  important  factor,  and  the  principle  of  allowing  the  propor- 
tion of  rate  to  distance  to  decrease  as  the  distance  increases  is  ob- 
served. 

This,  however,  accounts  for  a  part  only  of  the  discriminations 
made  by  the  B.  &  O.  and  P.  R.  R.  companies  between  lumber 
shipped  to  New  York  from  C.  &  O.  points  and  that  shipped  from 
N.  &  W.  points,  for,  as  is  shown  by  tables  in  the  findings,  the 
average  rate  per  ton  per  mile  on  C.  &  O.  shipments  to  that  desti- 
nation is  materially  less  than  on  N.  &  W.  shipments.  The  B. 
&  O.  was  not  directly  represented  at  the  hearing  and  virtually 
made  no  attempt  to  defend  the  rates  in  question,  while  the  ex- 
planation of  the  P.  R.  R.,  through  its  Freight  Traffic  Manager, 
was  hardly  satisfactory. 

It  appears  that  lumber  produced  on  the  C.  &  O.  and  N.  &  W. 
railways  is  of  the  same  general  character  and  comes  into  com- 
petition in  the  New  York  market,  while  the  cost  of  stumpage 
and  manufacture  are  about  the  same  on  one  as  another  of  the 
two  roads.  Therefore,  the  existing  differences  in  rates  cannot 
fail  to  benefit  those  who  do  business  where  the  lower  rates  pre- 
vail, while  those  who  are  compelled  to  pay  the  higher  rates  suf- 
fer corresponding  disadvantage  on  that  account. 

The  line  of  the  N.  &  W.,  as  compared  with  that  of  the  C.  &  O., 
is  longer  and  more  circuitous.  For  this  reason,  if  other  circum- 
stances and  conditions  on  these  roads  were  similar,  the  N.  &  W. 
through  rates  to  New  York  might  reasonably  be  somewhat  high- 
er than  those  of  the  C.  &  O.  from  corresponding  points  of  origin. 

Previous  to  the  advance  of  July  21,  1899,  N.  &  W.  rates  had 
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remained  praxstically  stationary  for  a  period  of  more  than  five 
years.  Even  after  the  reduction  of  January  28,  1894,  the  rates 
to  New  York  were  higher  per  100  pounds  from  N.  &  W.  points 
than  from  either  C.  &  O.  or  B.  &  O.  points.  In  view  of  the  fact 
that  the  business  of  the  N.  &  W.  was  increasing,  and  taking  into 
account  the  other  circumstances  disclosed,  we  think  the  lumber 
shippers  were  justified  in  expecting  that  these  rates  would  not 
be  increased. 

After  considering  all  the  facts  and  circumstances  that  have 
been  brought  to  our  notice,  vfe  conclude  that  the  advances  of 
July  21,  1899,  and  February  5,  1900,  so  far  at  least  as  they  ap- 
ply to  poplar  lumber,  have  not  been  justified  and  should  not  have 
been  made,  and  that  the  N.  &  W.  proportions  of  the  through 
rates  should  be  reduced  accordingly. 

We  are  also  inclined  to  the  opinion  that  the  share  of  the 
through  rate  from  N.  &  W.  points  received  by  the  P.  E.  K.  or  the 
£.  &  O.,  as  the  case  may  be,  exceeds  the  standard  of  reasonable- 
ness. Taking  into  account  the  distance  this  lumber  is  hauled 
by  these  lines,  the  great  volume  of  their  through  and  local  busi- 
ness, and  the  various  favorable  circumstances  under  which  they 
operate,  it  seems  to  us  that  a  charge  of  13  cents  for  transporting 
N.  &  W.  lumber  from  Hagerstown  or  Shenandoah  Junction  to 
New  York  is  open  to  some  criticism.  This  "specific,"  as  it  is 
called,  was  advanced  about  November  1,  1893,  from  12  to  13 
cents,  and  has  since  remained  at  the  latter  figure.  We  should 
be  better  satisfied  with  a  reduction  to  the  former  amount.  The 
revenue  now  received  by  these  roads  on  N.  &  W.  lumber  appears 
to  us  out  of  proportion  with  their  revenue  on  C.  &  O.  lumber, 
and  no  good  reason  is  shown  for  the  unusual  difference  in  rates 
as  between  Philadelphia  and  New  York  shipments.  If  the  for- 
mer "specific"  of  12  cents  were  restored,  and  the  N.  &  W.  pro- 
portions reduced  by  the  amount  of  the  advances  above  men- 
tioned, there  would  be  an  aggregate  reduction  of  2^  cents  in 
the  rate  to  New  York ;  and,  in  our  judgment,  a  reduction  to  that 
extent  ought  to  be  made. 

It  is  the  total  charge,  however,  with  which  the  members  of  the 
complaining  association  are  concerned.  If  that  charge  is  rea- 
sonable and  relatively  just  it  must  be  immaterial  to  them  what 
shares  are  received  by  the  several  carriers  or  upon  what  prin- 
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ciple  the  apportionmeiit  is  effected.  It  may  be  that  some  disr 
crimiiiation  will  result  from  the  use  of  group-mileage  rates  in 
one  case  and  specific  divisions  in  the  other,  but  if  the  through 
rate  is  reduced  as  herein  recommended  it  is  beUeyed  that  no  sub- 
stantial ground  of  complaint  will  remain. 

The  X.  &  W.  maintains  a  differential  between  oak  lumber  and 
other  kinds,  the  former  taking  a  rate  generally  2  o^its  per  100 
pounds  less  than  the  latter.  Xo  such  distinction  is  made  by  the 
C.  i  O.,  while  the  rates  of  the  B.  &  O.  and  P.  R.  R.  companies, 
for  the  haul  north  and  east  of  Shenandoah  Junction  and  Hagers- 
town,  are  the  same  on  all  kinds  of  lumber  from  X.  &  W.  points. 
The  difference  thus  made  by  the  X.  &  W.  is  not  CMuplained  of 
and  no  opinicNQ  is  expressed  as  to  its  reasonableness. 

It  is  alleged  that  the  X.  i  W.  violates  secti<m  4  of  the  Act  by 
maintaining  lower  rates  from  Kenova  via  Shaiandoah  Junction 
and  Hagerstown  than  it  charges  from  shorter  distance  points 
east  of  Kenova  on  shipments  made  through  the  same  gateways. 
The  evidence  shows  that  no  lumber  is  shipped  from  Kenova,  and 
that  no  lumber  rates  are  made  therefrom  via  either  Shenandoah 
Junction  or  Hagerstown.  The  precise  violation  chained,  there- 
fonev  is  not  shown.  It  appears*  however,  that  a  proportional 
rate  is  maintained  to  Xew  York  fiom  Kenova,  on  lumber 
shipped  through  that  juncdim  fn>m  other  points,  of  19  cents  per 
100  pounds,  and  that  the  local  rate  to  Kenova  from  any  point  on 
the  Kenova  Division,  wh^i  added  to  this  pn^rtional  rate, 
makes  a  lower  through  rate  than  can  be  obtained  frcMn  shorter 
distance  points  on  the  X.  4:  W.  line  east  of  the  Kenova  Divisicm ; 
and  it  further  appears  that  even  when  the  rates  are  based  oa 
KeiK>va  shippers  may  obtain  permi^ion  to  forward  their  lumber 
thix>ugh  the  Shenandoah  Jimction  gateway  or  the  Hagerstown 
gateway  in  cases  where  the  proportion  of  the  X.  i  W.  is  12  cents 
or  moi^e  per  100  pounds.  It  is  not  deemed  necessary  to  make 
any  ruling  or  comment  upon  these  facts,  as  this  feature  of  the 
simation  will  probably  be  removed  if  the  rttes  are  reduced  in 
a«>ordan<^  with  the  views  already  expressed. 

This  may  be  more  easily  done  in  view  of  facts  not  shown  at 
the  heariiur  and  which  perhaps  did  not  then  exist  It  is  well 
known,  however,  that  the  Pennsylvania  Rtilrcwd  Company  now 
owns  or  controls  all  three  of  its  ciCMiefendants  in  this  proceeding. 

9  L  C  C.  Rkp. 


NAT.  W.  LUMBER  DEALEEs'  ASSO.  V.  N.  A  W.  KY.  00.  et  ol,      117 

Whatever  difficulties,  therefore,  might  be  involved  in  readjust- 
ing the  rates  in  question,  if  these  lines  remained  independent 
and  competitive,  are  apparently  removed  by  this  unified  and  sin- 
gle control.  It  seems  entirely  feasible  for  the  dominant  com- 
pany, by  making' the  necessary  reductions,  to  place  all  these  rates 
on  a  basis  of  relative  equality  and  thus  do  away  with  existing 
discriniinations  against  lumber  shipments  originating  on  the  N. 
&  W.  line. 

An  order  will  be  entered  as  authorized  by  the  Act. 
9  I.  C.  C.  Rep. 
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THE  WILMINGTON  TAKIFF  ASSOCIATION  OF  WIL- 
MINGTON, NORTH  CAROLINA, 

V. 

THE  CINCINNATI,  PORTSMOUTH  &  VIRGINIA  RAIL- 
ROAD COMPANY ;  the  Pittsbubg,  Cincinnati,  Chicaqo 
&  St.  Louis  Railway  Company;  the  Cincinnati,  Hamil- 
ton &  Dayton  Railway  Company;  the  Chicago,  Indian- 
apolis &  Louisville  Railway  Company;  the  Louisville, 
EvANsviLLE  &  St.  Louis  Consolidated  Railboad  Company, 
and  George  T.  Jarvis,  Receiver  thereof ;  the  Southebn  Rail- 
way Company;  the  Geobgia  Railboad  Company;  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company  ; 
THE  Westeen  &  Atlantic  Railboad  Company  ;  the  Chesa- 
peake &  Ohio  Railway  Company;  the  Norfolk 
&  Westebn  Railway  Company  ;  the  Cape  Feab  &  Yadkin 
Valley  Railway  Company,  and  Jno.  Gill,  Receiver  thereof ; 
THE  Seaboabd  &  Roanoke  Railboad  Company,  the  Ra- 
leigh &  Gaston  Railboad  Company,  the  Raleigh  &  Au- 
gusta AiB  Line,  the  Cabolina  Centbal  Railboad  Com- 
pany, the  Geobgia,  Cabolina  &  Nobthebn  Railway  Com- 
pany, comprising  what  is  called  and  known  as  the  Seaboard 
AiB  Line  System  ;  the  Richmond  &  Petebsbubg  Rallboad 
Company,  The  Petebsbubg  Railboad  Company,  The  Wil- 
mington &  Weldon  Railboad  Company,  The  Manchester 
&  Augusta  Railboad  Company,  The  Wilmington,  Colum- 
bia &  Augusta  Railboad  Company,  comprising  what  is 
called  and  known  as  The  Atlantic  Coast  Line  System; 
and  The  Louisville  &  Nashville  Railboad  Company. 


Decided  December  17,  1901. 


1.  Preferences  existing  under  relative  rates  to  competing  localities  must 
be  shown  to  result  from  wrongful  action  of  the  carrier  before  it  can 
be  required  under  the  Act  to  regulate  commerce  to  readjust  the  rates 
in  question.  ^ 

2.  The  present  adjustment  of  rates  on  freight  traffic  from  Chicago,  St. 
Louis  and  other  related  points  of  shipment  to  Wilmington,  N.  C,  op- 
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erates  largely  to  deprive  that  city  in  its  competition  for  trade  in  com- 
mon territory  with  Norfolk  and  Richmond  and  other  Virginia  cities  of 
the  benefits  of  those  primary  markets  and  to  limit  Wilmington  to  such 
intermediate  points  of  supply  as  Cincinnati  and  Louisville,  from  which 
points  the  rate  relations  appear  to  be  fair  and  reasonable^  and  this 
subjects  Wilmington  to  disadvantages  which  are  in  substantial  d^ree 
undue  and  unreasonable  and  for  which  the  defendant  carriers  are  to 
that  extent  responsible. 

Rates  from  Cincinnati  and  Louisville  to  Norfolk  are  much  lower  than 
those  from  St.  Louis  and  Chicago  to  Norfolk,  and  the  competitive  con- 
ditions governing  the  rates  from  Cincinnati  and  Louisville  appear  to 
be  of  the  same  general  character  as  those  which  apply  to  rates  from 
Chicago  or  St.  Louis.  The  same  is  true  of  rates  to  Wilmington  from 
Cincinnati,  Louisville,  Chicago  and  St.  Louis.  No  substantial  differ- 
ence appears  to  exist  in  the  really  forceful  conditions  governing  rates 
from  these  points  of  supply,  except  that  of  distance,  which  favors  Cin- 
cinnati and  Louisville.  Carriers  north  of  Cincinnati,  Louisville  and 
other  Ohio  River  points  obtain  in  most  instances  shares  of  the  rates  to 
Wilmington  which  equal  their  local  charges,  while  they  accept  much 
less  than  their  local  rates  on  trafiic  destined  to  Norfolk  and  other 
Virginia  cities,  and  the  rates  charged  by  carriers  south  of  Nor- 
folk, Richmond  or  other  Virginia  gateways  on  Wilmington  business 
are  upon  a  high  basis.  Heldt  That  what  constitutes  just  rate  rela- 
tions from  Cincinnati  and  Louisville  to  Norfolk  and  Wilmington  is  a 
fair  basis  for  relative  rates  from  St.  Louis  and  Chicago,  and  that  basis 
should  be  adopted,  with  the  modification  in  favor  of  the  carriers  that 
the  readjustment  may  be  made  on  the  basis  of  East  St.  Louis  rates, 
and  the  established  practice  of  charging  practically  the  same  rates 
from  St.  Louis  and  Chicago  to  Wilmington  continued.  Held,  further. 
That  substantial  compliance  with  such  rule  of  adjustment  would  re- 
sult by  making  tlie  rates  from  Chicago,  St.  Louis  and  East  St.  Louis  to 
Wilmington  135  per  cent  of  the  rates  in  force  from  East  St.  Louis  to 
Norfolk. 

Wm.  A.  Day  and  Iredell  Meares  for  complainant. 
Ed.  Baxter  and  Junius  Davis  for  defendants. 


Keport  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

In  this  case  the  Wilmington  Tariff  Association  of  Wilming- 
ton, N.  C,  complains  on  behalf  of  that  city  and  its  merchants 
and  dealers  that  defendants'  rates  for  the  transportation  of 
freight  articles  from  Louisville,  Cincinnati,  St  Louis,  Chicago 
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ttii*:  utile.'  reiaUfc;  fiomi-  oi  siiipmeni  i"  Wiiimngtcm  are  nnree- 
buixuhif  aii<>  uujurri  :  aii'.i  luai  BiicL  raiet,  as  campai^ea  ^riiii  inose 
CiiUi^<?':  u  ueifuueuii-  iroui  tut*  Biuuf  poinis  oi  siiipmeiit  i^-  ^Of- 
joJ!  Ji.j<jiijjjMji'.  aji'.  oiae:  \'inriiiia  ciiiet.  takiiu:  rate-  ecjrmncirt 
I .  ai  .  ftUiijt«:  U  lijiuji^rioji  aiiu  mercnantrr  ana  dealers  tnereii:  K' 
uiiuii'  ail'  uiii':;a^«»ijabi<  }ireiudic*-  aiiu  ciisaa vantasTL .  ana  mafie 
ail'  ^'jw  ujii*?ai>4jual)i«*  |»rciereije"  unu  advaniairt- 1"  ^onoik  anc 
«aj'  Mta«f'  \  ir^iiiii;  eiiic- andmerciiantsancideaiersthereiii.  Tne 
c<iiiij>iajiirtu'  'iiuiii-  lua:  jrti^lj:  enargtr*-  iron-  the  "weBT  t-:*  Wir- 
iiijnt^y.*L  all'  lutitt*  \' jr^jiiia  iriuer.  i-«»  Ik*  iii  a]:  respects  Teadonabie 
aij'  juh\  ail':  in»!  Mjiuuiv  pn^Jereniiai  or  preiudiciai  shoTilci  bv-fif 
u'JjurUi'  laa  ia<  raiAi-  h-  .N\»rioli;  an(i  Wiuainirroii  iriL  Ik-  liae 
ieaia* .  o'  liia'  u«uo«  u*  Wiliniiijru*!:  aiic:  [Norioliv  shall  difier  only 
ts  «*«>y>j-'.iauc<  wjtii  \Lk*  <ii1J«:TfjLJc.  i]i  fcihon-iine  distancei  from  the 
vai  j'^ur  j.m^j!ju  o!  hijjpiijfui  :  »^r  atfordiutr  t-^»  sncij  other  eqnixabk* 
r^rUrjj  «-»'  'Ufi*^i*fnUiiii'  diutvi  niiu  L>ejnT\'  thf  rate?^  to  Isoriolk  and 
iliCJiJij'^ij':  1i«>jj  tij<  xarjuu!-  f><»ini.-  oi  shipniem  in  tht-  WeBT  flit 
ijia     m   i\infii^jok'i.  \i    tjii.-  iiivc«ti^alioii. 

'!  jx<  o«iW'jjij  |jaia^ra|»ii  of  tm  ijompminr  If  a?-  follows: 
** !  iia'  «ijj<j<;f  tij<  aJ«H-4.^r»ai(i  rai^-j-  merchants  ai  o^orfolk.  Hicb- 
jjj'>ji<*  aur:  «jUii.-r  X'ir^iiiiii  *:iiiw  lakiu^  ihe  sanie  Tate^  have  and 
i.:viA*:iot  i'  ijoijin^liiii^'  a<i\aiiia^  (»ver  WilminsTon  dealers-  in  the 
OioiniiijiiOii  liiiou^ijoiii  Nortli  r'an>lina  and  South  CaTolina  and 
<>tii<;i  hutUjy-  </  |>(  «^iii«.'.u-  aii(i  iiHTehaiidise  oripinatinir  at  and  TPesr 
aji*;  li^ji'U:  */  ^  'iiit.'iiiiiat'.  .L<MiIsviIl<-  and  other  pointF  on  the  Ohio 
Jvivi;r:  ajio'  oi  \ariuuf  aftiftlt*.  Hb  indicated  in  the  iorejroing 
rUiU;iiA<rii«  '/  inu-j-.  'J'liai  praftticaliy  the  Same  Carrier?  pttTtici- 
j>au  *j\i'i  jiianv  l«>^lUi^  iii  the  ctirria^  of  traffie  from  the  West  ID 
AoH'^ll-.  aud  W'jliniii^i'jii.  with  the  excepti^>n  thai  the  delivering 
iiiitriiu'  ai  V\'iljiiiii^t/>ii  ih  jLi<*iiera]ly  different  from  the  carrier  de- 
li V4:iijj^  at  Norl '>)]<.  'J  hat  nnd'^r  the  same  ratef^  t/«  Wilminfirum 
ajjd  i\<>r1«>li<  thr  d<']iv«jriij^  ^rarrier  and  others  in  the  throiurh 
Jjii*::.''  1'^  VViliijiij;>t.ojj  W'jijld  U-iielit  lar^ly  bv  the  increased  local 
or  dihf.ribuUjd  uatlir-  injm  WiJuiiijjrtou  X/j  points  in  Xorth  Caro- 
Jiua.  hoiitlj  r'iiiuJiiia.  Tjir'or^ia  and  other  southeastem  Statea. 
'J'liaJ  Wiljuijj^oij.  ]ik<-  Norfolk,  ie  an  important  Atlantic  seaport 
ior  <7<:(*aji  /ioiji//  hUraiiiifrs  of  lifr^-  trjnnape,  and  Ib  well  equipped 
iij  all  vvy\h  i'>  (;ojn|H^U;  for  iu*  Hhare  of  the  import  and  export 
traffic  u1  (111-  (.Muiiiirv.  an  woll  un  for  the  wholesale  trade  in  domee- 
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tic  goods,  except  in  the  vital  matter  of  properly  adjusted  transr 
portation  charges  from  western  points  of  shipment.  That  the 
traffic  and  transportation  conditions  under  which  the  carriers 
from  the  West  to  Norfolk  have  been  induced  to  apply  the  same 
rates  to  Norfolk  as  those  in  effect  to  Baltimore  are  substantially 
duplicated  at  Wilmington,  including  through  all-rail  lines  and 
the  competition  of  fast  coastwise  steamships ;  but  the  defendant 
carriers  engaged  in  transportation  to  Wilmington  from  the  West 
have  preferred  to  withhold  from  Wilmington  the  rate  facilities 
which  have  mainly  promoted  the  greater  development  of  business 
at  Norfolk,  and  which  upon  considerations  of  distance,  favorable 
location,  competition  between  tKe  two  cities,  and  cost  of  service 
to  the  carriers  are  due  to  Wilmington  to  the  full  extent  of  their 
application  at  Norfolk." 

All  of  the  defendants  filed  answers  denying  the  alleged  viola- 
tions of  the  law. 

Those  defendants  operating  roads  north  of  the  Ohio  Kiver  al- 
lege that  tlieir  rates  are  confined  to  Ohio  River  points,  and  that 
the  through  rate  to  any  point  south  of  that  river  is  made  by 
adding  their  o^v■n  i-ates  to  the  Ohio  to  the  rates  established  by  the 
lines  south  thereof  over  which  they  have  no  control.  They  also 
affirm  the  reasonableness  of  their  rates  north  of  the  river. 

The  other  defendants  set  up  substantially  the  same  defenses, 
and  among  the  admissions,  denials  and  averment-s  in  such  an- 
swers are  the  following:  They  are  common  carriers  subject  to 
the  Act ;  the  short-line  distances  from  said  western  cities  to  Nor- 
folk and  Wilmington  are  practically  as  set  forth  in  the  com- 
plaint; the  rates  named  in  the  complaint  are  generally 
correct;  the  lines  between  the  western  points  and  Rich- 
mond and  Norfolk  receive  very  much  less  for  trans- 
portation when  destined  to  Wilmington  than  when  similar 
shipments  terminate  at  Norfolk  or  Richmond;  the  rates  from 
the  West  to  Norfolk  are  not  made  on  any  combination,  but  are 
generally  the  same  as  to  Baltimore ;  this  condition  is  forced  up- 
on the  defendants  by  the  tnmk  lines,  which  carry  freight  at  ex- 
tremely low  rates  to  New  York,  Philadelphia  and  Baltimore, 
and  in  connection  with  vessels  to  Norfolk  and  Wilmington ;  the 
rates  by  such  vessels  to  Norfolk  are  necessarily  lower  than  to 
Wilmington,  and  hence  the  through  rates  from  western  cities  to 
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Norfolk  must  be  lower  than  the  through  rates  to  Wilmington ; 
the  rates  complained  of  do  not  give  Norfolk  or  Richmond  a  con- 
trolling advantage  over  Wilmington  dealers  in  the  distribution 
of  freights  through  North  Carolina,  South  Carolina  and  other 
States ;  the  circumstances  and  conditions  at  Wilmington  are  sub- 
stantially dissimilar  from  the  circimistances  and  conditions 
which  control  the  rates  to  Norfolk ;  the  lines  which  handle  much 
the  larger  portion  of  the  traffic  from  the  West  to  Norfolk  do  not 
reach  Wilmington  at  all,  and  the  delivering  carrier  at  Wilming- 
ton is  generally  different  from  the  carrier  delivering  at  Norfolk ; 
on  account  of  ocean  competition  Wihnington  has  lower  rates 
than  it  would  otherwise  be  entitled  to. 

Those  defendants  which  deliver  freight  to  Wilmington  averthat 
the  shares  they  receive  out  of  the  through  rates  from  shipping 
points  in  the  West  are  not  equal  to  their  local  rates  from  the 
points  of  junction  with  their  connecting  carriers,  but  that  such 
shares  consist  of  proportional  rates  which  are  less  than  the  local 
charges.  They  also  claim  that  the  rates  from  Wilmington  to 
almost  all  the  Carolina  points  on  their  lines  are  very  much  less 
than  the  rates  to  such  points  from  Richmond  and  Norfolk. 

The  findings  of  fact  deemed  material  to  the  disposition  of  this 
case  are  as  follows : 

Findings. 

1.  The  complainant  is  a  corporation  organized  under  the  laws 
of  North  Carolina  and  is  composed  of  merchants,  manufactur- 
ers, dealers,  shippers  and  other  persons  engaged  in  business  in 
the  city  of  Wilmington.  A  leading  purpose  of  this  corporation 
is  to  secure  reasonable  and  just  transportation  charges  to  and 
from  Wilmington.  Wilmington  has  a  population  of  about  21,- 
000,  an  annual  wholesale  business  amounting  to  thirty-five  or 
forty  million  dollars,  ten  or  twelve  wholesale  grocery  houses,  and 
three  banks  with  a  capital  of  $500,000.  The  city,  situated  on 
the  Cape  Fear  river  26  miles  from  the  ocean,  possesses  an  excel- 
lent harbor  for  ocean-going  vessels,  upon  which  the  Federal  Gov- 
ernment has  expended  for  improvements  over  three  million  dol- 
lars, and  which  affords  facilities  ample  for  a  large  export  and 
import  trade.       The  principal  exports,  amounting  annually  to 
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ten  or  twelve  million  doUai's,  are  cotton,  lumber  and  naval  stores. 
In  the  season  of  1898  it  required  30  ships  to  export  300,000 
bales  of  cotton  shipped  from  Wilmington  to  foreign  ports.  The 
Clyde  Steamship  Line  has  weekly  steamers  plying  between  Wil- 
mington and  New  York. 

2.  Norfolk  has  a  population  of  about  47,000.  The  population 
•of  Norfolk  added  to  that  of  Portsmouth  and  Berkley  adjacent  to 
Norfolk  alid  part  of  the  same  community  aggregates  about  70,- 
000.  Norfolk  has  a  banking  capital  of  over  $1,500,000,  and 
the  assessed  value  of  personal  property  is  about  ten  millions. 
Its  exports  of  cotton  in  1897  amoimted  in  value  to  $16,000,000. 
Its  vessel  tonnage  amoimts  annually  to  over  one  million  tons. 
In  recent  years  Norfolk  has  become  a  port  of  transshipment  of 
grain  moving  from  the  west  to  European  ports.  It  has  manu- 
factories of  lumber,  tobacco,  cotton  seed  oil  and  meal  and  various 
other  products.  Richmond,  lATichburg  and  Roanoke,  other 
Virginia  cities  in  competition  with  Wilmington,  are  places  of 
industrial  and  commercial  importance. 

3.  The  defendants  are  all  common  carriers  by  railroad  and 
are  engaged  in  the  transportation  of  interstate  traffic  from  Louis- 
ville, Cincinnati,  St.  Louis,  Chicago  and  other  western  points  of 
shipment  to  Wilmington,  or  to  Norfolk,  Richmond,  Petersburg, 
Lynchburg  and  various  other  destinations,  according  as  their 
several  lines  or  connected  routes  may  run.  The  defendant  car- 
riers operating  railroads  which  enter  Wilmington  are  the  Wil- 
mington, Columbia  &  Augusta  Railroad  Company  from  the 
south ;  the  W^ilmington  &  Weldon  from  the  north,  and  from  the 
northeast  by  the  Newbem,  N.  C,  branch ;  the  Cape  Fear  &  Yad- 
kin Valley  from  the  northwest ;  the  Carolina  Central  from  the 
west.  The  Wilmington,  Columbia  &  Augusta  and  Manchester 
&  Augusta  roads  appear  from  the  evidence  to  have  been  operated 
by  the  Atlantic  Coast  Line  Railroad  Company  of  South  Caro- 
lina. It  also  appears  that  the  Richmond  &  Petersburg  and 
Petersburg  roads  were  operated  at  the  time  of  the  taking  of  tes- 
timony by  the  Atlantic  Coast  Line  Railroad  of  Virginia.  The 
Atlantic  Coast  Line  Railroad  Company  of  Virginia,  the  Atlantic 
Coast  Line  Railroad  Company  of  South  Carolina,  the  Wilming- 
ton &  Weldon  Railroad  Company,  together  with  the  Norfolk  & 
Carolina  Railroad  Company  and  the  Southeastern  Railroad 
«  L  C.  C.  Rep. 
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Company,  have  since  been  consolidated  under  the  name  and  title 
of  "Atlantic  Coast  Line  Kailroad  Company/'  as  is  shown  by  cir- 
cular dated  April  30, 1900,  and  filed  with  the  Commission  by  the 
General  Manager  of  the  new  company.  In  May,  1899,  the 
Wilmington  &  Weldon  purchased  of  the  Atlantic  &  Yadkin  Rail- 
way Company  (successor  to  the  Cape  Fear  &  Yadkin  Valley 
Eailway  Company  on  and  after  February  14,  1899)  that  part 
of  the  old  Cape  Fear  &  Yadkin  line  which  extends  from  Sanf ord, 
K".  C,  to  Wilmington,  with  a  branch  from  Fayetteville,  N.  C,  to 
the  South  Carolina  state  line.  The  remaining  portion  of  the 
Atlantic  &  Yadkin  line  (formerly  Cape  Fear  &  Yadkin)  is  con- 
trolled by  the  defendant,  the  Southern  Railway  Company.  The 
Atlantic  Coast  Line  System  comprises  about  1,800  miles  of  road. 
Its  main  lines  extend  from  Norfolk  and  Richmond  on  the  north 
to  Wilmington,  Charleston  and  Denmark  on  the  south,  and  it 
has  numerous  branch  lines  in  North  Carolina  and  South  Caro- 
lina. Among  the  connections  of  the  Atlantic  Coast  Line  from 
the  west  are  the  Southern  Railway,  the  Georgia  Railroad,  the 
Norfolk  &  Western  Railway  and  the  Chesapeake  &  Ohio  Rail- 
way. 

The  Carolina  Central  Railroad,  above  mentioned,  is  part  of 
the  Seaboard  Air  Line  System.  It  joins  the  Seaboard  Line  at 
Rutherfordton,  N.  C.  The  defendants,  the  Seaboard  &  Roa- 
noke R.  R.  Co.,  the  Raleigh  &  Gaston  R.  R.  Co.,  the  Raleigh  & 
Augusta  Air  Line,  and  the  Georgia,  Carolina  &  Northern  Ry. 
Co.  are  also  parts  of  the  Seaboard  System,  and  the  roads  com- 
prised in  this  system  have  since  the  hearing  come  into  the  pos- 
session of  and  are  being  operated  by  the  Seaboard  Air  LineRail- 
way  Company.  The  Seaboard  has  extended  its  line  to  Rich- 
mond since  the  case  was  heard. 

These  two  systems,  the  Atlantic  Coast  Line  and  the  Seaboard 
Air  Line,  deliver  all  the  railroad  traffic  destined  to  Wilmington, 
and  they  are  initial  lines  for  all  railroad  traffic  distributed  from 
Wilmington. 

The  other  defendant  railways  and  some  of  the  routes  formed 
by  them  and  used  in  the  transportation  of  traffic  to  Wilmington, 
Norfolk,  Richmond,  and  the  other  points  involved  herein  are  as 
follows : 

The  defendants,  the  Southern  Railway    Company    and  the 
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Ohesapeake  &  Ohio  Eailway  Company,  deliver  western  traffic  at 
Norfolk,  Kichniond  and  Lynchburg.  The  Norfolk  &  Western 
also  reaches  Norfolk,  Lynchburg  and  Petersburg,  Va.  The  Atr 
lantic  Coast  Line  takes  Richmond  traffic  from  the  Norfolk  & 
Western  at  Petersburg.  Another  possible  route  from  the  west 
to  Norfolk,  Richmond  and  Petersburg  would  be  via  the  Atlantic 
Coast  Line  and  its  connections,  but  no  traffic  of  any  consequence 
Appears  to  be  carried  that  way,  except,  as  stated,  from  Peters- 
burg to  Richmond. 

The  Chesapeake  &  Ohio  Railway  extends  from  Cincinnati 
and  Louisville  to  Norfolk.  It  also  receives  traffic  from  St 
Louis,  Chicago  and  other  cities  at  Cincinnati  from  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Railway,  and  connecting 
<5arriers  at  Louisville  may  also  deliver  traffic  to  it  at  that  point 

The  Norfolk  &  Western  Railwav,  which  extends  from  Norfolk 
to  Columbus,  O.,  Norton,  Va.,  and  Bristol,  Tenn.,  connects  at 
Portsmouth,  O.,  with  the  Cincinnati,  Portsmouth  &  Virginia,  a 
road  leading  from  Cincinnati,  the  control  of  which  has  been  ac- 
quired by  the  Norfolk  &  Western  since  the  hearing,  and  with  the 
Louisville  &  Nashville  Railroad  at  Norton,  Va.  At  this  point 
the  Louisville  &  Nashville  delivers  to  the  Norfolk  &  Western 
traffic  originating  at  Louisville,  Cincinnati  and  other  western 
points.  At  Bristol  the  Norfolk  &  Western  connects  with  the 
Southern  Railway. 

The  Southern  Railway  reaches  Atlanta  and  Chattanooga,  and 
Cincinnati  and  Louisville  in  connection  with  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway,  a  closely  affiOiiated  com- 
pany. At  Louisville  it  receives  traffic  from  St  Louis  via  the 
Louisville,  Evansville  &  St.  Louis  Consolidated  Railroad.  This 
road  has  become,  since  the  hearing,  a  part  of  the  Southern  Sys- 
tem. 

The  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway,  Cin- 
cinnati, Hamilton  &  Dayton  Railway  and  Chicago,  Indianapolis 
&  Louisville  Railway  are  roads  operated  north  of  the  Ohio  River 
and  used  with  other  defendant  roads  in  carrying  traffic  from 
Chicago  and  other  northerly  points  via  Ohio  River  crossings  to 
Wilmington  and  to  Norfolk,  Richmond  and  other  Virginia 
<jitie8. 

The  Atlantic  Coast  Line  and  Seaboard  Air  Line  participate 
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but  little^  if  at  all,  in  the  traffic  shipped  from  Louisville,  Cincin- 
nati, St  Louis  or  Chicago  to  Norfolk,  Kichmond  and  Lynch- 
burg, but  they  are,  as  above  stated,  the  only  lines  delivering  traf- 
fic into  Wilmington.  All  of  the  other  defendants  are  engaged 
in  the  transportation  of  freight  to  both  Wilmington  and  Norfolk 
and  also  to  Richmond  and  Lynchburg. 

4.  The  distance  from  Eichmond  to  Wilmington  by  the  Atlan- 
tic Coast  Line  is  245  miles.  From  Norfolk  to  Wilmington  by 
the  Atlantic  Coast  Line  the  distance  is  240  miles.  From  Nor- 
folk to  AVilmington  by  the  Seaboard  Air  Line  the  distance  is 
about  381  miles.  From  Eichmond  to  Wilmington  by  the  Sea- 
board Air  Line  the  distance  is  364  miles. 

The  short  line  distances  from  Cincinnati  are  as  follows : 

To  Richmond,        C.  &  O.,  617  miles. 
To  Norfolk,  C.  &  O.,  706  miles. 

To   Wilmington,    C.  &  O.,  766  miles,     (via  Lynchburg.) 

Southern,  772  miles. 
"  "  Southern,  743  miles.     (Jellico  route.) 

The  short  line  distances  from  Louisville  are  as  follows : 

To  Richmond,        C.  &  O.,  683  miles. 

To  Norfolk,  C.  &  O.,  771  miles. 

To  Wilmington,  Southern,  751  miles. 
"  "  Southern,  773  miles. 

"  "  Southern,  750  miles.     (Jellico  route.) 

"  "  Southern,  728  miles.     (Jellico  route.) 

The  Jellico  routes  are  those  formed  by  the  junction  at  Jellico, 
Tenn.,  of  the  Louisville  &  Nashville  and  Southern  roads.  The 
Jellico  routes  are  among  the  short  lines,  but  the  testimony  is  that 
traffic  is  not  routed  that  way.  This  is  apparently  due  to  the 
fact  that  the  Southern  is  itself  an  initial  carrier  from  Louisville, 
and  that  it  receives  Cincinnati  traffic  from  its  affiliated  line,  the 
Cincinnati,  New  Orleans  &  Texas  Pacific. 

Distances  from  Chicago  are  determined  by  adding  to  the  dis- 
tances from  Cincinnati  or  Louisville  the  following: 

Chicago,  Indianapolis  &  Louisville  to  Cincinnati 308  miles. 

to  Louisville 324 

Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  to  Cincinnati 298 

"  "  "       "  "        to  Louisville  ....  304 

Cleveland,  Cincinnati,  Chicago  &,  St.  Louis  to  Cincinnati 306 

"       "         "        to  Louisville 322 
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The  distances  from  St.  Louis  are  determined  by  adding  to  the^ 
distances  from  Cincinnati  and  LrOiiisville  the  following: 

Louisville,  Evansville  &  St.  Louis  to  Louisville 274  miles^ 

(Louisville),  L.  &  N.  to  Cin- 
cinnati      384  " 

Louisville  &  Nashville    (Henderson,  Ky.),  Louisville,  Hender- 
son &  St.  Louis  to  Louisville 318  " 

Louisville  &  Nashville  (Henderson,  Ky.),  L.  H.  &  St.  L.  (Louis- 
ville) ,  L.  &  N.  to  Cincinnati 428  " 

Baltimore  &  Ohio  Southwestern  to  Louisville 327  " 

**      "  "  to  Cincinnati   342  " 

Cleveland,  Cincinnati,  Chicago  &  St.  Louis  to  Louisville 392  " 

to  Cincinnati 375  " 

The  Chesapeake  &  Ohio  and  Cleveland,  Cincinnati,  Chicago- 
&  St.  Louis  Kailways  connect  at  Cincinnati  and  form  lines  from. 
Chicago  and  St.  Louis  to  Kichmond  and  Norfolk  and  with  con- 
necting roads  to  Wilmington.  The  distances  from  Chicago  by 
this  route  are  923  miles  to  Richmond  and  1012  miles  to  Nor- 
folk. The  distances  from  St.  Louis  by  this  route  are  992  miles 
to  Richmond  and  1,081  miles  to  Norfolk.  Somewhat  shorter 
routes  can  be  figured,  but  these  are  probably  the  shortest  routes 
over  which  traffic  actually  passes  to  Richmond  and  Norfolk  from 
Chicago  and  St.  Louis.  The  short  lines  to  Wilmington  from 
Chicago  and  St.  Louis  are,  from  Chicago,  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  to  Louisville  and  the  Southern 
route  from  Louisville,  1,055  miles;  and  from  St.  Louis,  the 
Louisville,  Evansville  &  St.  Louis  to  Louisville  and  Southern 
route  from  Louisville  to  Wilmington,  1,025  miles.  The  routes 
from  Chicago  and  St.  Louis  to  Wilmington  via  Cincinnati  are 
nearly  as  short — the  C.  C.  C.  &  St.  L. — C.  &  O.  route  from 
Chicago  to  Wilmington  via  Lynchburg  and  the  Southern  is 
1,072  miles,  and  the  Baltimore  &  Ohio  Southwestern  and  South- 
em  from  St.  Louis  to  Wilmington  is  1,114  miles.  Arranged  in 
tabular  form  these  short  line  distances  are : 

From.  To  Richmond.  Norfolk.  Wilmington. 

Chicago 923  1012  1066 

St.  Louis 992  1081  1026 

The  Pennsylvania  R.  R.  system,  in  connection  with  the  Rich- 
mond, Fredericksburg  &  Potomac  Railroad  from  Quantico  Va., 
reaches  Richmond,  Va.,  over  a  distance  of  961  miles  from  Chi- 
cago. This  line  may  connect  with  the  Chesapeake  &  Ohio  Rail- 
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way  at  Riclimond  and  form  a  route  from  Chicago  to  Norfolk 
with  a  total  distance  of  1,049  miles.  The  Pennsylvania  system 
also  has  a  line  from  Chicago  to  Norfolk  in  connection  with  the 
New  York,  Philadelphia  &  Norfolk  of  1,027  miles. 

5.  The  rates  to  Wilmington  from  St  Louis  or  East  St.  Louis, 
Cincinnati  and  Louisville  are  made  up  of  certain  proportional 
rates  to  "Virginia  Gateways,"  including  Richmond  and  Noi> 
folk,  added  to  certain  rates  from  such  gateways  to  Wilming- 
ton; and  the  proportional  rates  to  Virginia  Gateways  are  less 
than  the  local  or  straight  rates  in  force.  The  rates  from 
Chicago  to  Wilmington  are  made  in  the  same  way,  but 
the  proportional  rates  to  Richmond  or  Norfolk  are  the  same 
in  amoimt  as  the  straight  or  local  rates  to  those  cities.  All  of 
these  proportional  rates,  including  those  from  Chicago,  are  based 
upon  the  "Southern  Freight  Classification;"  while  the  rates  on 
shipments  consigned  for  delivery  in  Richmond  or  Norfolk  are 
based  upon  the  "Official  Classification."  The  combination  of 
rates  via  Norfolk  to  Wilmington  has  been  limited  to  the 
Seaboard  Air  Line  from  Norfolk  to  Wilmington.  The  Atlan- 
tic Coast  Line  receives  traffic  for  Wilmington  at  Richmond. 
Some  shipments  are  made  by  the  way  of  Lynchburg  and  Roa- 
noke, and  these  reach  the  Coast  Line  at  Sanford,  N.  C,  where 
it  connects  with  the  Southern  Railway. 

The  through  rates  to  Wilmington,  Richmond  and  Norfolk  on 
all  of  the  through  lines  from  the  west  are  substantially  the  same 
as  those  applying  by  the  short  lines  to  Richmond  and  Norfolk 
and  via  those  lines  connecting  with  the  Atlantic  Coast  and  Sea- 
board Air  Lines  to  Wilmington.  To  this  there  appears  by  the 
tariffs  to  be  one  exception.  It  often  happens  that  the  rate  from 
Chicago  to  Richmond  or  Norfolk,  according  to  the  Official 
Classification,  is  lower  than  the  proportional  rate  thereto  on 
Wilmington  business,  which  is  based  upon  the  Southern  Classi- 
fication, and  this  produces  a  combination  of  the  local  to  Ridi- 
mond  or  Norfolk  with  the  rate  therefrom  to  Wilming- 
ton which  is  less  than  the  combination  of  the  proportional  to 
Richmond  or  Norfolk  with  the  rat^  to  Wilmington.  An 
example  is  hardware,  in  class  3  of  the  Official  and  class  2  of 
the  Southern  Classification.  The  third  class  (Official  Classifi- 
cation) rate  Chicago  to  Richmond  is  47  cents,  while  the  second 
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class  (Southern  Classification)  proportional  rate  Chicago  to 
Richmond  applying  on  Wilmington  business  is  62  cents.  The 
rate  from  Richmond  to  Wilmington  is  40  cents.  So  the 
combination  of  the  local  rate  to  Richmond  with  the  Wilining- 
ton  rate  therefrom  is  87  cents,  while  the  combination  of  the  pro- 
portional to  Richmond  with  the  rate  from  that  point  to  Wil- 
mington gives  a  rate  of  $1.02.  The  tariff  used  by  the  Norfolk 
&  Western  routes  (Cimiberland  Gap  Despatch  Tariff)  provides 
for  using  the  lowest  combination,  and  the  same  course  is  implied, 
though  not  expressly  directed  in  the  tariff  in  effect  over  the  Ches- 
apeake &  Ohio  routes  (Kanawha  Despatch  Tariff).  By  the  South- 
em  Railway  routes  and  other  lines  south  of  the  Ohio  the  South- 
em  Classification  rating  appears  by  the  tariffs  to  apply  without 
any  exception  pennitting  the  application  of  lower  combination 
rates  over  other  routes.  There  are  numerous  instances  where  these 
lower  combination  rates  or  differences  in  rates  occur,  and  they 
arise  on  shipments  from  St.  Louis  as  well  as  from  Chicago* 
They  appear  whenever  the  Official  Classification  rating  is  lower 
than  the  Southern  Classification  rating  applied  as  above  set 
forth.  As  a  rule,  commodities  are  not  classified  lower  in  the 
Southern  than  in  the  Official  Classification. 

Besides  class  rates  to  Richmond  and  Norfolk,  numerous  lower 
commodity  rates  are  in  effect  to  those  cities.  The  tariffs  of  the 
Chesapeake  &  Ohio  and  Norfolk  &  Western  routes  do  not  pro- 
vide, whatever  the  actual  practice  may  be,  for  using  these 
lower  commodity  rates  in  connection  with  •  the  rates  from 
Richmond  and  Norfolk  to  Wilmington  when  they  produce  rates 
less  than  the  through  rates  in  force  to  Wilmington.  The  ap- 
plication of  such  combinations  seems  limited,  imder  the  tariffs, 
to  class  rates.  Richmond  and  Norfolk  may  therefore  at  times 
have  lower  local  rates  from  the  west  than  the  rates  applied  up 
to  those  points  on  traffic  destined  to  Wilmington,  and  this  may 
render  the  combination  of  rates  to  and  from  Richmond  or  Nor- 
folk less  than  the  through  rate  to  Wilmington. 

When  the  complaint  was  filed  and  at  the  time  of  the  hearing 
the  through  rates  to  Wilmington  were  somewhat  higher  than 
they  have  been  since  December  24,  1900.  On  that  date  the 
lines  south  of  Richmond  and  Norfolk,  the  Atlantic  Coast  Line 
and  Seaboard  Air  Line,  reduced  the  proportional  rates  from 
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these  and  other  Virginia  gatewavs  to  Wibnington  on  business 
from  the  west  On  April  16,  1901,  the  rates  on  third,  fourth 
and  fifth  classes  from  Virginia  gatewajs  to  Wilmington  were 
further  reduced.     The  total  reductions  are  shown  below : 


Classes 

1 

2 

3 

4 

5 

6 

FitMn 

55 

45 

40 

30 

25 

17 

To 

50 

40 

31 

26 

20 

15 

Redactions 

in  cents  per 

100  U)s. 

5 

5 

9 

4 

5 

2 

Packing-house  products  from  10  to  9  cents;  grain  and  haj 
from  10  to  S  cents.  Xo  change  was  made  in  the  proportional 
rate  on  flour,  which  remains  at  11  cents  per  hmidred  in  sacks  and 
at  20  cents  per  barrel 

The  proportional  rates  from  Cincinnati  and  Louisville  to 
Richmond  and  Xorfolk  on  Wilmington  traffic  have  been  since 
the  case  was  brought  and*  still  are  in  cents  per  100  pounds  as 
follows : 


Classes...  . 

.  ..       1 

2 

3 

4 

5 

6 

Rates  ..   .. 

...     32 

28 

22 

15 

12 

10 

Packing-house  products  15  cents.  Flour  took  a  proportional 
of  10  cents  per  100  poimds  in  sacks  or  20  cents  per  barrel  which 
has  been  reduced  U>  9^'^  cents  per  100  pounds  or  19  cents  per 
barrel.  Grain  and  hay  have  been  reduced  from  10  to  dy^  cents. 
The  present  through  rates  therefore  from  Cincinnati  and 
Louisville  to  Wilmington  are: 

Classes 1  2  3  4  5  6 

Rates 82        68        53        41         32        25 

Packing-house  products  24  cents.  Flour  in  sacks  20 lA ;  in  bar- 
rels (per.  bbl.)  39.  Grain  and  hay  17  c^its.  These  rates  are 
from  V^  to  9  cents  less  than  those  previously  in  force. 

The  proportional  rates  from  Cincinnati  and  Louisville  to 
Richmond  and  Norfolk  applicable  to  Wilmington  business  are 
greatly  less  than  the  local  rates  from  Cincinnati  and  Louisville 
to  Richmond  and  Norfolk.  The  local  and  proportional  rates 
are  compared  as  follows  : 

9  L  C.  C.  Rep. 


WILMINGTON  TARIFF  ASSO.  V.  C.  P.  A  V.  E.  CO.  st  uL  131 

Cincinnati  or  Louisville  to  Richmond  or  Norfolk. 

P.  H.  Flour. 

Prod- 
Classes  1       2         3         4         5       6    ucts.  Sacks.  Bbls.  Grain.  Hay. 

Local  rates   . .   62     5314  401/3  271/2  23     ISy^  23  12        24  12    23 

Proportional   .   32     28       22       15       12     10       16  QVa     19  QVa  Oy, 

Diflferences   ...  30     25%  18%  12%  11       8%     8  2%       6  2%13y, 

The  proportional  class  rates  from  East  St.  Louis  to  Kiclmiond 
or  Norfolk  on  Wilmington  business  are  substantially  the  local 
rates  from  East  St.  Louis  to  Cincinnati  plus  the  proportional 
class  rates  above  mentioned  from  Cincinnati  to  Richmond  or 
Norfolk,  the  only  difference  being  that  on  class  1  the  proportion- 
al is  2  cents  less  and  on  class  2  it  is  1  cent  less  than  the  local 
charges.  As  to  commodities,  grain,  for  example,  such  local  rates 
are  somewhat  higher  than  the  part  of  the  proportional  applying 
between  East  St.  Louis  and  Cincinnati  or  Louisville.  The  pro- 
portional rates  from  East  St.  Louis  to  Richmond  or  Norfolk  are 
as  follows: 


P.  H.      Flour.       Grain 

Prod-                         and 

2 

3 

4 

5 

6 

ucts.  Sacks.  Bbls.  Hay. 

61 

47 

32 

27 

22 

27         lOya     39     17% 

Classes 1 

Porportional  Rates  ...  70 

The  local  class  rates  from  East  St.  Louis  to  Richmond  or 
Norfolk  are  higher  than  the  proportional  class  rates  just  given 
by  from  4  cents  on  class  6  to  14  cents  on  class  1.  The  locals  ex- 
ceed the  proportionals  on  packing-house  products  by  5  cents,  on 
hay  by  14%  cents,  and  on  grain  the  local  and  proportional  rates 
are  the  same.  The  proportionals  exceed  the  locals  between  these 
points  by  4  cents  per  barrel  on  flour  in  barrels  and  2  cents  per 
100  pounds  on  flour  in  sacks. 

From  Chicago  to  Richmond  or  Norfolk  the  proportional  rates 
are  the  same  on  the  various  classes  as  the  rates  which  apply 
locally  between  Chicago  and  Richmond  or  Norfolk,  namely : 

aasses 1  2  3  4  5  6 

Proportional 

and  Local 

Rates 72        62        47        32        27        22 

Packing-house  products  take  a  rate  of  27  cents  locally  to  Rich- 
mond or  Norfolk  or  to  those  points  when  destined  to  Wilming- 
ton. On  flour  in  sacks  the  local  rate  is  14%  cents,  while  the 
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proportional  is  19i/^  cents,  and  on  flour  in  barrels  the  local  rate 
is  29  cents  per  barrel,  as  against  a  39-cent  proportional.  The 
local  rate  on  grain  is  141^  cents  and  the  j^roportional  is  17^ 
cents.  On  the  other  hand,  the  proportional  on  hay  is  241/^  cents 
while  the  local?  is  27  cents.  If  the  lowest  combinations  invari- 
ably apply  no  actual  injustice  results  from  the  fact  that  the  local 
rates  are  less  than  the  proportional  rates  in  the  instances  named^ 
but  in  that  case  it  does  not  appear  why  the  tariffs  should  make 
the  proportionals  higher  than  the  locals. 

The  proportional  class  rates  from  Chicago  to  Bichmond  or 
Norfolk  are  equal  in  amount  to  the  sum  of  the  local  rates  from 
Chicago  to  the  Ohio  Kiver  (Cincinnati  or  Louisville)  and  the 
proportional  rates  from  Cincinnati  or  Louisville  to  Bichmond 
or  Norfolk. 

Through  tariff  rates  from  Chicago,  East  St.  Louis,  Cincin- 
nati and  Louisville  to  Wilmington  are  as  shown  in  the  following 
table.  The  rates  are  named  from  East  St.  Louis  instead  of  St 
Louis  for  the  reason  that  while  the  rates  to  Wilmington  from 
East  St.  Louis  and  St  Louis  are  the  same  the  rates  to  Norfolk 
and  Kichmond  from  St  Louis  are  the  Mississippi  Eiver  bridge 
arbitrary  higher  than  East  St.  Louis. 


To  Wilmington. 

Flour. 

P.  H. 
Prod- 

bbls. Grain 
Flour.    (Per    and 

Classes  

1 

2 

3 

4 

5 

6 

ucts. 

Sacks,  bbl.)    Hay. 

From 

Chicago 

122 

102 

78 

58 

47 

37 

36 

30            58     32% 

£.  St.  Louis  . 

120 

101 

78 

58 

47 

37 

36 

30            58     25% 

Cincinnati  or 

Louisville  . 

.  82 

68 

53 

41 

32 

25 

24 

20            39     17% 

The  rates  to  Kichmond  and  Norfolk,  restated  here  for  con- 
venient comparison,  are  as  follows: 

To  Richmond  and  Norfolk. 


Flour. 

P.  H. 

bbls. 

Prod- 

Flour. 

(Per 

Classes  ..  1 

2       3        4 

5 

6 

ucts. 

Sacks. 

bbl.) 

Grain.  Hay. 

From 

, , 

Chicago     72 

62      47       32 

27 

22 

"27    ' 

*i4*%* 

'  *29  " 

14% '"'27 

East   St 

Louis     84 

72%  65       37% 

32 

26 

32 

17% 

36 

17%         32 

Cincinnati 

or  Louis- 

ville       62 

63%  40%  27% 

23 

18% 

23 

12 

24 

12             2S 
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The  rates  from  Kansas  City  are  made  by  adding  the  local 
charges  to  the  Mississippi  River  to  the  established  rates  from  the 
Mississippi  River,  at  East  St.  Louis  and  other  gateways,  and 
this  combination  applies  as  well  on  Norfolk  or  Richmond  as 
on  Wilmington  business. 

6.  The  Pennsylvania  System  publishes  a  tariff  (Bases  for 
Rates  East  Bound,  I.  C.  C.  No.  5)  providing  for  through  rates 
to  Wilmington  from  points  west  of  Pittsburg  by  adding  its  rates 
to  New  York  to  the  following  class  rates  in  cents  per  100  pounds 
(Official  Classification)  via  the  Clyde  Steamship  Line  from 
New  York  to  Wilmington : 


Classes  ..  ., 

.   ..     1 

2 

3 

4 

5 

6 

Rates  .... 

....  30 

25 

18 

15 

7 

7 

Using  the  Official  Classification,  the  rates  by  the  rail  and 
water  line  from  Chicago  and  East  St.  Louis  to  Wilmington  are 
as  follows: 

Classes 1  2  3         *4  5  6 

From  Chicago.  Rates 105  90  68  60  37  32 

From  E.  St.  Louis.  Rates 117         lOOy,       76  SSy,       42  36 

These  rates  are  less  than  the  all-rail  class  rates  by  the  follow- 
ing amounts : 

Classes 1  2  3  4  6  6 

From  Chicago.  Rates 17  12  10  8  10  6 

From  E.  St.  Louis.  Rates 3  Vz        ^  ^  ^  1 

Such  differences 'take  no  account  of  the   differences  in  classi- 
fication. 

The  rail  rates  from  Cincinnati  and  Louisville  to  Wilmington 
are  lower  than  the  rail  and  water  rates  via  New  York  over  the 
Pennsylvania  and  Clyde  lines.  The  differences  between  these 
rates  are  as  follows : 

Classes 1  2  3  4  5         6 

In  favor  of  all-rail  lines 13  13 V^         Sy,         41/,         1         3^4 

7.  The  rates  from  western  points  to  Norfolk  are  the  same  as 
those  in  force  to  Baltimore,  and  Baltimore  takes  rates  from  the 
west  which  are  certain  differentials  lower  than  the  rates  to  New 
York.  These  differentials  applying  at  the  North  Atlantic  ports, 
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taking  Chicago,  for  example,  are  as  follows :  The  rates  to  New 
York  on  the  six  classes  embraced  in  the  Official  Classification  are 
76,  65,  60,  35,  30  and  25  cents  per  100  pounds,  respectively. 
The  rates  to  Boston  are  certain  arbitraries,  amounting  to  about 
10  per  cent,  higher  than  the  rates  to  New  York,  except  as  to  ex: 
port  traffic,  on  which  Boston  takes  the  New  York  rate.  The 
rates  to  Philadelphia  are  2  cents  lower  than  those  to  New  York, 
and  the  rates  to  Baltimore  are  3  cents  less  than  the  rates  to  New 
York.  These  differentials  have  been  in  force  for  20  or  more 
years.  They  have  been  reduced  somewhat  in  the  past  3  years 
on  export  business,  but  on  domestic  business  they  remain  the 
same.  They  are  known  as  the  "^trunk  line  differentials,"  and, 
though  they  have  been  the  subject  of  frequent  dispute  between 
the  carriers  and  of  complaint  on  the  part  of  shippers,  the  car- 
riers appear  to  r^ard  them  as  the  most  satisfactory  basis  for 
arriving  at  competitive  rates  to  these  seaboard  terminals. 

Precisely  when  Norfolk  secured  Baltimore  rates  does  not  ap- 
pear ;  but  it  is  affirmed  by  some  of  the  defendants  and  not  dis- 
proved that  the  Baltimore  adjustment  was  extended  to  Norfolk 
in  consequence  of  the  competition  for  Norfolk  business  by  trunk 
lines  to  Baltimore  and  their  water  connections  by  the  Chesapeake 
Bay  to  Norfolk.  It  is  said  on  behalf  of  the  Chesapeake  &  Ohio 
that  when  that  line  was  completed  to  Norfolk  it  found  the  Balti- 
more rates  in  force  there,  and  that  it  was  forced  to  accept  and 
has  been  under  the  compulsion  of  continuing  that  rate  basis 
at  Norfolk.  The  Norfolk  &  Western  also  put  in  these  rates  to 
Norfolk  when  its  line  was  constructed  to  that  city.  Another 
competing  line  reaching  Norfolk  is  the  Cape  Charles  route  (New 
York,  Philadelphia  &  Norfolk  and  Pennsylvania).  While  the 
evidence  does  not  disclose  when  the  trunk  line  rate  basis  was 
made  effective  at  Norfolk,  enough  does  appear  to  make  it  clear 
that  these  rates  have  been  controlled  and  made  relatively  low  by 
the  competition  of  through  lines  from  the  west,  and  that  if  the 
defendant  carriers  now  competing  for  Norfolk  business,  the  Ches- 
apeake &  Ohio,  the  Norfolk  &  Western  and  Southern  routes, 
should  raise  their  rates  to  Norfolk,  there  would  still  be  at  least 
one  other  line,  the  Cape  Charles  route,  to  continue  the  present 
rates  in  force.     Whether  that  line  would  do  this  or  not  cannot 
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of  course  be  found,  but  such  action  might  afford  it  an  opportun- 
ity to  somewhat  increase  its  rates  to  Norfolk  and  still  keep  them 
lower  than  those  of  the  other  roads,  thus  retaining  its  competi- 
tive advantage  while  adding  to  its  revenues. 

When  the  Chesapeake  &  Ohio  and  Norfolk  &  Western  routes 
were  completed  to  Norfolk  they,  the  Chesapeake  &  Ohio  first 
and  the  Norfolk  &  Western  following,  made  the  Norfolk  rates 
the  maximum  to  intermediate  Virginia  cities.  On  the  Chesa- 
peake &  Ohio  the  Norfolk  rate  applies  over  a  group  of  sta- 
tions embracing  about  400  miles  of  line,  and  expending  as  far 
west  from  Norfolk  as  Hinton,  W.  Va.  The  Norfolk  &  Western 
applies  the  Norfolk  rate  as  far  west  as  Eoanoke,  Va.  The  Ches- 
apeake &  Ohio  did  this  in  order  to  comply  with  its  interpretation 
of  the  long  and  short  haul  clause  of  the  Act  to  regulate  commerce 
and  that  interpretation  was  not  contrary  to  that  which  was  an- 
nounced by  the  Commission  in  1887.  Some  of  the  stations  on 
the  Norfolk  &  Western  west  of  Koanoke  take  higher  rates  than 
those  in  force  to  Norfolk,  Koanoke  and  intermediate  points. 

While  the  all-rail  rates  from  the  West  to  Norfolk  are,  as  above 
stated,  generally  as  low  as  the  trunk  line  rates  to  Baltimore,  and 
therefore  less  than  those  to  New  York,  Philadelphia  or  Boston, 
the  alJ-rail  rates  from  the  West  to  Wilmington  are  considerably 
higher  than  the  combined  rail  and  water  rates  from  Chicago  and 
St.  Louis  via  New  York  to  Wilmington.  It  is  claimed,  never- 
theless, that  Wilmington  rates  are  made  with  reference  to  this 
rail  and  water  competition.  It  may  be  from  Cincinnati'and  Lou- 
isville, but  it  apparently  is  not  on  any  class  of  freights  from  Chi- 
cago. 

Under  the  rates  in  effect,  Wilmington  is  greatly  hampered  in 
competing  with  the  Virginia  cities  except  in  a  small  area  adja- 
cent to  Wilmington.  The  intermediate  Virginia  cities  have  this 
advantage  because  Norfolk  takes  certain  competitive  rates  which 
two  of  the  carriers  make  the  maximum  of  rates  to  intermediate 
points  in  Virginia.  It  is  also  to  be  observed  that  Richmond 
has  water  competition  by  the  James  River  and  is  also  reached 
by  the  Pennsylvania  System  (Richmond,  Fredericksburg  & 
Potomac  connection)  over  a  competitive  route  from  Chicago  and 
other  western  points  of  origin.  Its  situation  in  this  case  is  not 
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unlike  Norfolk  with  respect  to  the  controlling  effect  of  competi- 
tive carrying  lines  npon  the  rates.  It  is  apparent,  however, 
that  any  increase  in  the  rates  to  Norfolk  would  be  followed  by 
a  corresponding  increase  to  Richmond,  and  so  it  may  fairly  be 
found  that  all  rates  to  intermediate  Virginia  cities  depend  in 
amount  upon  the  maximum  rates  in  force  from  time  to  time  to 
Norfolk,  the  longer  distance  town. 

Wilmington  seeks  to  bring  goods  from  the  West  and  ship  back 
the  same  goods  or  articles  produced  therefrom  into  Carolina  ter- 
ritory. Norfolk,  located  on  the  seaboard  and  but  little  nearer 
to  the  western  point  of  supply,  is  able  to  do  this  for  most  Caro- 
lina destinations  to  the  exclusion  of  Wilmington  so  far  as  rates 
may  give  it  that  advantage.  Richmond  and  other  Virginia 
cities  do  the  same  thing  because  they  take  the  Norfolk  rate. 

8.  Norfolk  has  become  an  exporting  city  of  importance  in  the 
past  10  years.  Besides  its  Trans-Atlantic  ser\dce,  it  is  served 
by  two  important  steamship  lines  to  the  north,  one  to  New  York 
and  the  other  to  Boston.  It  also  has  steamer  connection  with 
Baltimore.  Wilmington,  although  it  has  convenient  and  ade- 
quate facilities,  has  but  one  regular  line  of  steamers,  the  Clyde 
Line  to  New  York.  While  it  cannot  compete  with  Norfolk, 
either  as  a  seaport,  manufacturing  city,  or  distributing  market 
for  interior  towns,  except  in  a  narrow  limit  of  territory,  under 
the  present  adjustment  of  rates  from  western  points  of  shipment, 
it  is  evident  that  it  could  and  would  do  so,  especially  as  a  manu- 
facturing and  distributing  town,  with  rates  from  the  West  not 
greatly  higher  than  those  in  effect  to  Norfolk. 

Ten  or  fifteen  years  ago  the  larger  part  of  the  wholesale  trade 
in  middle  and  eastern  North  Carolina  and  a  portion  of  northern 
South  Carolina  was  held  by  Wilmington  merchants.  This  trade 
has  left  Wilmington  in  great  degree  and  now  has  its  sources  in 
Norfolk,  Richmond  and  other  Virginia  cities,  and  in  the  West, 
from  whence  the  interior  North  Carolina  merchant  may  pur- 
chase and  ship  direct  This  diversion  of  trade  from  Wilming- 
ton is  not  due  to  any  increase  of  through  rates  to  Wilmington, 
for  such  rates  are  lower  now  to  Wilmington  as  a  rule  than 
they  were  in  former  years.  The  loss  to  Wilmington  of  this  dis- 
tributing trade  has  been  caused  by  changes  in  the  rate  relations, 
first  as  between  Norfolk,  Richmond  and  other  Virginia  cities 
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And  Wilmington ;  and  second,  by  reduction  of  through  or  total 
rates  from  the  West  to  interior  Carolina  points.  Still  another 
-cause  for  this  is  found  in  the  fact  that  many  of  these  interior  lo- 
calities have  naturally  increased  in  population  and  business  im- 
portance, becoming  towns  and  cities  of  considerable  size,  and  are 
themselves  engaged  in  some  degree,  so  far  as  rates  may  permit, 
in  the  distribution  of  products  at  points  in  the  surrounding  ter- 
ritory. Undoubtedly  the  chief  reason  why  Wilmington  has  lost 
fio  inuch  of  her  distributing  trade  in  the  Carolinas  is  found  in 
the  adjustment  of  rates  and  the  opportunities  thereby  afforded  to 
Norfolk,  Kichmond  and  the  other  Virginia  cities  to  undersell 
Wilmington  in  this  competitive  territory.  This  is  not  a  cause 
which  operated  immediately  to  deprive  Wilmington  of  so  large 
a  part  of  its  distributing  trade.  The  habit  of  trading  with  the 
Wilmington  dealer,  the  greater  proximity  of  Wilmington  than 
Norfolk  to  the  point  of  sale,  the  system  of  credits  established 
through  a  long  period  of  years,  all  operated  against  the  rate  ad- 
vantage enjoyed  by  Virginia  cities,  and  rendered  the  trade  su- 
premacy of  those  cities  as  compared  with  Wilmington  a  matter 
of  growth.  It  is  testified  without  contradiction  that  Wilming- 
ton merchants  are  still  able  to  hold  some  trade  that  would  other- 
wise go  to  Norfolk  or  Richmond  by  extending  longer  credits  to 
the  purchaser. 

9.  The  complainant  contends  that  under  the  present  rate  ad- 
justment Wilmington  cannot  compete  with  Norfolk  or  other  Vir- 
ginia cities  for  the  distributing  trade  to  numerous  points  in 
North  and  South  Carolina  which  are  situated  at  considerably 
less  distance  from  Wilmington  than  from  Norfolk,  although  the 
local  rates  from  Wilmington  to  such  points  are  not  unfairly  ad- 
justed as  compared  with  those  from  Norfolk. 

By  referring  again  to  the  fourth  finding  it  will  be  seen  that . 
the  difference  in  short  line  distances  from  Cincinnati  to  Wil- 
mington and  Norfolk  is  in  favor  of  Norfolk  by  about  60  miles^ 
and  from  Louisville  it  is  in  favor  of  Wilmington  by  about  20 
miles.  It  is  therefore  not  unfair  to  Norfolk  to  estimate  that 
from  all  western  points  her  advantage  in  distance  over  Wilming- 
ton is  the  higher  figure,  60  miles.  Following  are  several  inter- 
mediate points  on  various  through  lines  to  Wilmington,  with  the 
distances  thereto  from  Wilmington  and  Norfolk,  and  the  net 
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difference  in  distance  in  favor  of  Wilmington  or  Norfolk  after 
taking  into  acconnt  the  60  miles  estimated  shorter  distance  from 
the  west  to  Norfolk  as  against  Wilmington : 


From 

From 

Interior  Carolina 

Wilmington. 

Norfolk. 

Points. 

Miles. 

Miles. 

Gtoldsboro,  N.  C. 

84 

167 

Wilson,  N.  C. 

108 

134 

Selma,  N.  C. 

107 

160 

Hamlet,  N.  C. 

110 

272 

Darlington,  S.  C. 

120 

364 

Raleigh,  N.  C. 

133 

177 

Wadesboro,  N.  C. 

135 

297 

Bennettsville,  S.  C. 

140 

261 

Sumter,  S.  C. 

149 

326 

Monroe,  N.  C. 

163 

325 

Greensboro,  N.  C. 

179 

257 

Charlotte,  N.  C. 

187 

350 

Branchville,  S.  C. 

210 

387 

Chester,  S.  C. 

208 

370 

Gastonia,  N.  C. 

209 

372 

Lexington,  N.  C. 

212 

286 

Carlisle,  S.  C. 

225 

387 

Spartanburg,  S.  C. 

263 

426 

Greenwood,  S.  C. 

281 

443 

Ashcville,  N.  C. 

333 

441 

Net  differ- 
ence in  favor    Net  differ- 
of  Wilming-  ence  in  favor 
ton.  of  Norfolk. 


13 


102 
184 

102 

61 
117 
102 

18 
103 
117 
102 
103 

14 
102 
103 
102 

48 


34 

7 


16 


In  three  instances  the  net  differences  in  favor  of  Wilmington 
are  13,  14  and  18  miles;  all  the  others,  14  in  number,  range 
from  48  to  117  miles  in  favor  of  Wilmington.  ^Norfolk  has  the 
net  difference  in  its  favor  only  in  three  cases,  one  7  miles,  one  16, 
and  the  other  34.  The  combined  rates  to  and  back  from  Wil- 
mington as  a  general  rule  are  higher,  usually  considerably  high- 
er, than  the  combinations  to  and  from  Norfolk,  except  on  pack- 
ing-house products  and  here  and  there  an  exception  in  respect 
of  some  other  commodities.  The  differences  are  sufficiently  in- 
dicated by  the  following  tables  showing  the  rates  to  Gk)ldsboro, 
N.  C,  the  point  nearest  Wilmington,  Asheville,  N.  C.  the  point 
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farthest  from  Wilmington,  Hamlet,  N.  C,  Wadesboro,  N.  C, 
Sumter  and  Darlington,  S.  C. : 

Goldsboro  84  miles  from  Wilm^ngtcm^  157  miles  from  Norfolk. 

From  Louisville  and  Cinciimati. 

Flour. 
Per  100 
Classes.  P.  H.  lbs.  Per 

1  6     Products.   Grain.     Sacks.        bbl. 

Through 93  31  37  26y3         30y3         61 

Norfolk    combination..   123  39 Vi        45  29  33  66 
Wilmington      combina- 
tion   127            42          ♦391/3        28            33          ♦65 

From  East  St.  Louis. 

Through 131  43  49  341/3  40  80 

Norfolk    combination..   146  47  64  34^,  38y3  77 
Wilmington      combina- 
tion   166  54  ♦5iy3  36  43  84 

From  Chicago. 

Through 133  43  49  34y2  40  80 

Norfolk    combination..   133  43  49  Sly,  36y3  71 
Wilmington      combina- 
tion     167  54  Sly,  36  43  84 

♦Denotes  Wilmington  combination  lower  than  Norfolk  combination. 

Asheville,  333  miles  from  Wilmington,  441  miles  from  Norfolk. 

From  Louisville  and  Cincinnati. 

Flour. 
Per  100 
Classes.  P.  H.  lbs.  Per 

1  6     Products.    Grain.      Sacks.       bbL 

Through 104  47  42  27  33        .    63      • 

Norfolk    combination..   146  66y2         56  37  39  77 
Wilmington      combina- 
tion    166             63            56            42            47            92 

From  East  St.  Louis. 

Throuffh 142  59  54  35  42y3  82 

Norfolk    combination..   168  64  64  42y3  44^  88 
Wilmington      combina- 
tion   204  75  68  50  67  111 

From  Chicago. 

Through 144  59  54  36  42y3         82 

Norfolk    combination..   166  60  59  39^        4iy3         82 
Wilmington      combina- 
tion   206            76            68            50  57  111 
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Hamlet,  110  miles  from  Wilmington,  272  miles  from  Norfolk. 

From  Louisville  and  Cincinnati. 

Flour. 
Per  100       Per 
Classes.  P.  H.  lbs.  bbl. 

1  6     Products.   Grain.     Sacks. 

Through 100  35  39  28Vi        32y,         65 

Norfolk    combination..   130  43%        47  31  35  70 

Wilmington      combina- 

tionT. 138  45  '43  30  38  74 

From  East  St.  Louis. 

Through 138  47  51  36ya  42  84 

Norfolk    combination..   152  51  56  36%  40%  81 
Wilmington      combina- 
tion   .176  57  '55  '38  48  93 

From  Chicago. 

Through 140  47  51  36y3  42  84 

Norfolk    combination..   140  47  51  33ya  37%  75 
Wilmington      combina- 
tion   178  57  65  38  48  93 

♦Denotes  Wilmington  combination  lower  than  Norfolk  combination. 


Wadesboro,  135  miles  from  Wilmington,  297  miles  from  Norfolk. 

From  Louisville  and  Cincinnati. 

Flour. 
Per  100 
Classes.  P.  H.  lbs.  Per 

1  6        Products.  Grain.     Sacks.        bbl. 

Through 100  36  39  28%         32%         65 

Norfolk    combination..   130  43%        47  31  35  70 
Wilmington      combina- 
tion     139%         45%       '43%         31            38%         77% 

From  East  St.  Louis. 

Through 138  47  51  36%  42  84 

Norfolk    combination..   152  51            56  36%  40%  81 
Wilmington      combina- 
tion     177%  57%  ♦55%  39  48%  96% 

From  Chicago. 

Through 140  47  51  36%  42  84 

Norfolk    combination..   140  47  51  33%  37%  76 
Wilmington      combina- 
tion     179%  57%  55%  39  48%  96% 

♦Denotes  Wilmington  combination  lower  than  Norfolk  combination. 

9  I.  C.  C.  Rep. 


WrLMINQTON  TABIFF  ASSO.  V.  C.  P.  A  V.  R.  CO.  et  ol.  141 

Sumter,  149  miles  from  Wilmington,  326  miles  from  Norfolk. 

From  Louisville  and  Cincinnati. 

Flour. 
Per  100 
Classes.  P.  H.  lbs.  Per 

1  6        Products.  Grain.      Sacks.        bbl. 

Through 117  42  44  33  37ya        68 

Norfolk    combination..    147  60Vi         62  36  40  74 
Wilmington      combina- 
tion   141             54           '49           ♦341/2        40y3         78%. 

From  East  St.  Louis. 

Through 166  54  06  41  47  87 

Norfolk    combination..   169  68  61  4iyg  45ya  85 
Wilmington      combina- 
tion   179  66  61  42%  60%  97y,. 

From  Chicago. 

Through 167  54  56            41  47  87 

Norfolk    combination..   157  .54  66  '       38y3  42%  79 
W  ilmington      combina- 
tion     181  66  61            42%  50%  97y,. 

♦Denotes  Wilmington  combination  lower  than  Norfolk  combination. 


Darlington,  120  miles  from  Wilmington,  364  miles  from  Norfolk. 

From  Louisville  and  Cincinnati. 

Flour. 
Per  100 
Classes.  P.  H.  lbs.  Per 

1  6       Products.  Grain.     Sacks.       bbl.. 

Through 117  42  44  33%         37%         69 

Norfolk    combination..   147  50%         52  36  40  74 
Wilmington      combina- 
tion   ♦138           ^49          ^46%       ^33          ^39          •74 

From  East  St.  Louis. 

Through .156  54  56  41%  47  88 

Norfolk    combination..   169  58  61  41%  45%  85 
Wilmington      combina- 
tion     176  61  •58%  ^41  49  93 

From  Chicago. 

Through  and 167  54  56  41%  47  88 

Norfolk    combination..   157  54  56  38%  42%  19- 
Wilmin^rton      combina- 
tion   178  61  58%  41  49  93^ 

•Denotes  Wilmington  combination  lower  than  Norfolk  combination. 
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The  adjustment  of  rates  on  packing-house  products  seems  by 
the  foregoing  tables  and  by  combination  rates  to  the  other  in- 
terior Carolina  points  to  be  in  favor  of  Wilmington.  For  some 
reason,  not  disclosed,  the  rates  on  this  commodity  appear  to  have 
been  made  an  exception. 

To  aU  of  the  points  above  mentioned,  except  Asheville,  the  through 
class  rates  from  Chicago  are  the  same  as  the  combination  of  rates  via 
Norfolk  or  Kichmond.  From  East  St.  Louis,  Louisville  and  Cincin- 
nati they  are  as  much  less  than  the  Norfolk  combination  as  the  dif- 
ference between  such  combination  and  the  through  rates  made  by 
adding  the  established  proportionals  to  Norfolk  or  Eichmond 
and  the  local  rates  therefrom.  It  will  be  observed  also  that  the 
differences  between  the  combined  rates  to  and  from  Norfolk  and 
those  to  and  from  Wilmington  are  less  on  traffic  from  Louisville 
and  Cincinnati  than  from  East  St.  Louis  and  greatly  less  than 
such  differences  in  rates  on  traffic  from  Chicago.  This  is  due 
to  the  low  proportional  rates  from  Louisville  and  Cincinnati  to 
Kichmond  or  Norfolk  as  compared  with  the  straight  or  local 
rates  to  Richmond  or  Norfolk.  For  example,  32  cents  is  the 
first  class  proportional  rate  to  Richmond  or  Norfolk  from  Louis- 
ville or  Cincinnati  and  62  cents  is  the  first  class  local  rate,  while 
from  East  St.  Louis  the  difference  is  much  less,  being  70  cents 
proportional  and  84  cents  local,  first  class ;  and  from  Chicago  the 
local  and  proportional  rates  to  Virginia  cities  are  the  same  in 
amount,  and  are  so  actually,  except  as  they  may  be  varied  by 
the  application  of  the  Official  Classification  on  local  business  and 
the  Southern  Classification  on  through  Wilmington  business. 

Prior  to  April  16,  1901,  the  differences  between  the  propor- 
tional and  local  rates  from  Norfolk  or  Richmond  to  Wilmington 
were  10  cents  first  class,  7  cents  second  class,  6  cents  third  class, 
5  cents  fourth  class,  3  cents  fifth  class  and  2  cents  sixth  class. 
On  or  about  that  date,  the  local  and  proportional  class  rates  were 
made  the  same,  namely,  50,  40,  31,  26,  20  and  15  cents,  on  the 
first,  second,  third,  fourth,  fifth  and  sixth  classes  respectively; 
and  this,  as  stated  in  the  fifth  finding,  resulted  in  reductions  of 
the  rates  applicable  to  Wilmington  from  the  west  at  the  time 
the  complaint  was  filed  of  from  2  to  9  cents.  It  follows,  with 
local  class  rates  from  'Chicago  to  Norfolk  and  Richmond  as 
low  as  the  proportional  rates  thereto  on  Wilmington  business, 
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that  Norfolk  or  Kichmond  merchants  can  purchase  goods  in  the 
Chicago  market,  or  in  sections  from  which  the  rates  base  on 
Chicago,  bring  them  to  Norfolk  or  Kichmond,  and  reship  into 
Wilmington  itself  at  a  total  rate  as  low  as  the  through  rate  to 
Wilmington.  From  East  St  Louis,  Norfolk  or  Kichmond  mer- 
chants can  do  this  only  imder  the  additional  disadvantage  of 
the  higher  rate  to  Norfolk  or  Kichmond  than  the  proportional 
rate  on  direct  Wilmington  business,  as  above  shown ;  and  from 
Louisville  or  Cincinnati  the  difference  against  Norfolk  is  still 
greater. 

This  differential  from  Louisville  and  Cincinnati  on  Wilming- 
ton business,  and  applied  also  on  all  Carolina  trade,  apparently 
tends  to  give  those  cities  a  large  advantage  in  Wilmington  and 
Carolina  territory  generally  as  compared  with  East  St  Louis 
and  Chicago.  Under  the  method  followed  in  making  the  rates, 
Louisville  and  Cincinnati  can  bring  goods  in  from  St  Louis  or 
Chicago  and  reship  to  Carolina  territory  as  cheaply,  or  nearly 
as  cheaply,  as  the  St  Louis  or  Chicago  merchant  can  ship 
through. 

Plainly,  with  a  differential  rate  basis  from  Louisville  or  Cin- 
cinnati to  the  Virgina  cities  on  business  to  Wilmington,  amoimt- 
ing  to  from  8%  to  30  cents  less  than  the  local  rates  to  Virginia 
cities,  Wilmington  interests  are  not  therby  injured,  and  any 
damage  to  its  trade  caused  by  the  rate  from  Louisville  or  Cincin- 
nati must  result  from  that  portion  of  the  through  rate  which  ap- 
plies from  Norfolk  or  Kichmond  to  Wilmington.  But  if  this 
constitutes  a  just  relation  of  rates  from  Louisville  or  Cincinnati 
on  Wilmington  traffic  and  freight  consigned  locally  to  Norfolk 
or  Kichmond,  with  its  difference  of  from  8%  to  30  cents  in  favor 
of  through  W^ilmington  freight,  the  local  rates  from  Chicago. to 
Norfolk  or  Kichmond,  and  the  proportional  rates  between  those 
points  on  Wilmington  freight  must  be  improperly  adjusted,  for 
such  local  and  proportional  rates  are  the  same.  In  lesser  degree 
the  same  injustice  must  result  from  the  local  and  proportional 
rates  from  East  St  Louis  to  Norfolk  and  Kichmond,  which  show 
much  less  differences  than  the  local  and  proportional  rates  from 
Louisville  and  Cincinnati. 

These  rate  disparities  are  caused  by  the  fact  that  the  rates 
from  Chicago  are  made  by  adding  the  local  rates  between  Chi- 
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cago  and  Cincinnati  to  the  proportionals  from  Cincinnati  to 
Norfolk  and  Eichmond,  such  combinations  equaling  in  amount 
the  straight  rates  from  Chicago  to  Richmond  or  Norfolk.  There 
may  be  here  and  there  some  exceptions  to  this  rule,  but  the  rates 
shown  in  these  findings  indicate  that  such  rule  is  generally  ap- 
plied. 

10.  It  is  claimed  for  the  defense  that  the  rates  from  the  West 
to  Wilmington  are  lower  than  those  to  intermediate  points  in  the 
Carolinas,  that  reducing  the  rates  to  Wilmington  would  necessi- 
tate like  reductions  to  interior  Carolina  points,  particularly 
those  stations  intermediate  to  Wilmington,  and  that  this  would 
unreasonably  diminish  the  revenues  of  the  roads.  Any  mod- 
erate, or  even  considerable,  reduction  in  Wilmington  rates  from 
the  West  would  still  leave  the  combination  to  and  backfrom Wil- 
mington higher  than  the  straight  rate  to  the  interior  destination, 
except  at  a  few  points  relatively  near  to  Wilmington. 

It  is  plain,  therefore,  that  the  revenues  derived  by  defendants 
from  traffic  to  interior  Carolina  stations  would  not  be  greatly 
affected  by  moderate  reductions  in  the  rates  from  the  West  to 
Wilmington.  The  legality  of  defendants'  rates  to  these  interior 
localities  is  not  involved  in  this  proceeding. 

11.  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louii 
is  not  a  defendant  in  this  case,  but  it  is  part  of  the  line 
formed  by  the  Chesapeake  &  Ohio  and  connecting  roads  to  Wil- 
mington, all  of  which  are  defendants  herein.  The  record  does 
not  show  the  shares  obtained  by  the  defendant  roads  operating 
north  of  the  Ohio,  or  those  of  other  roads  north  of  the  river  en- 
gaged in  this  traffic  to  Norfolk  and  Richmond,  except  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis.  The  through  class  rates 
to  Wilmington  by  all  the  lines  are  divided  so  that  substantially 
local  rates  accrue  to  the  lines  north  of  the  Ohio  on  shipments 
from  Chicago  and  East  St  Louis.  The  defendant,  the  Louisville 
&  Nashville,  is  itself  an  initial  carrier  from  St.  Louis  and  East 
St  Louis.  It  not  only  carries  traffic  via  Louisville,  in  connec- 
tion with  the  Louisville,  Henderson  &  St  Louis,  but  also  via 
Nashville  and  Atlanta.  The  proportions  to  Nashville  and  east 
of  Nashville  are  given  in  the  testimony,  but  it  does  not  appear 
necessary  to  state  them  here.  Through  acquisition  of  the  Louis- 
ville, Evansville  &  St  Louis  Railroad  the  Southern  Railway  has 
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also  become,  since  this  case  was  heard,  an  initial  carrier  from  St. 
Louis  and  East  St  Louis.  With  the  exception  of  a  short  link 
between  Burgin,  Ky.,  and  Harriman  Junction,  Tenn.,  it  now 
has  a  through  line  from  St.  Louis  to  Norfolk  and  Kichmond, 
and  to  Sanford,  which  is  only  about  119  miles  from  Wilming- 
ton, and  the  road  from  Burgin  to  Harriman  Junction  is  that  of 
an  affiliated  company,  the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific. Various  proportions  of  rates  are  also  shown  for  this  line, 
but  a  statement  of  them  does  not  seem  requisite  in  this  report 

12.  The  way  the  rates  are  divided  between  the  Chesa- 
peake &  Ohio  and  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railways  is  most  instructive  upon  these  rate  dis- 
parities. The  rates  from  East  St  Louis  and  Chicago  to  Norfolk, 
Richmond,  Lynchburg  and  Wilmington  are  all  joint  rates,  and 
the  rates  from  Louisville  and  Cincinnati  to  Wilmington  are  also 
joint  rates.  From  East  St  Louis  and  Chicago  to  Norfolk,  Rich- 
mond and  Lynchburg  the  rates  are  divided  between  the  C.  &  O. 
and  C.  C.  C.  &  St.  L.  according  to  percentages  based  upon  the 
mileage  covered  by  the  two  roads,  after  deducting  2  cents  arbi- 
trary for  the  Cincinnati  Bridge  and  3  cents  for  transfer  as  termi- 
nal at  Norfolk,  which  go  to  the  C.  &  O. 

The  Chesapeake  &  Ohio,  as  was  claimed  on  behalf  of  that  com- 
pany at  the  hearing,  gets  more  out  of  Norfolk  or  Richmond  busi- 
ness than  it  does  out  of  Wilmington  traffic ;  but  the  divisions  also 
show  that  its  connection,  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis,  obtains  much  more  from  the  Wilmington  traffic  than 
it  does  on  shipments  to  either  Norfolk  or  Richmond.  The  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Company  performs  exact- 
ly the  same  service  in  the  one  case  as  in  the  other — it  brings 
Chicago  or  St  Louis  freight  destined  to  Wilmington  or  Norfolk 
or  Richmond  to  the  C.  &  O.  at  Cincinnati.  According  to  the 
testimony,  that  which  was  carried  from  Chicago  to  Wilmington 
paid  it  all  the  way  from  4  to  40  cents,  while  that  which  passed 
from  Chicago  to  Norfolk  gave  it  only  from  3  to  about  20  cents, 
and  that  to  Richmond  from  slightly  less  than  4  to  slightly  less 
than  23  cents.  On  fifth  class,  which  includes  many  grocery 
articles,  this  difference  against  Wilmington  as  compared  with 
Norfolk  on  the  C.  C.  C..&  St.  L.  amounted  to  8.4  cents  per  100 
pounds.  The  C.  C.  C.  &  St.  L.  gets  something  more  out  of 
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Richmond  than  it  does  out  of  Norfolk  traflSc,  and  about  80  per 
cent  of  the  freights  by  this  line  to  Wilmington  are  routed  via 
Richmond.  Giving  die  C.  C.  C.  &  St.  L.  the  same  share  on 
Wilmington  traffic  that  it  gets  out  of  Richmond  shipments,  and 
the  C.  &  O.  the  share  it  obtains  from  Wilmington  business^ 
woud  produce  the  following  total  proportional  rates  to  Rich- 
mond on  shipments  from  Chicago  to  Wilmington : 

Classes. 
1 
C.  C.  C.  &  St.  L.  Share,  22.9 
C.  &  O.  Share,  32 

Total  Proportional,         54.9 
Present  Proportional,     72 
Difference,  17.1 

This  would  make  the  rates  from  Chicago  to  Wilmington 
(adding  the  present  rates  from  Richmond  to  Wilmington)  as  com- 
pared  with  those  now  in  force,  as  follows : 


2 

3 

4 

6 

6 

19.6 

14.7 

9.8 

8.2 

6.5 

28 

22 

15 

12 

10 

47.6 

36.7 

24.8 

20.2 

16.5- 

62 

47 

32 

27 

22 

14.4 

10.3 

7.4 

6.8 

5.6 

Classes. 

1 

2 

3               4 

5 

6 

Present  Rates, 

122 

102 

78              58 

47 

37 

New  Basis, 

104.9 

87.6 

67.7          50.8 

40.2 

31.6 

Similar  changes  would  occur  in  commodity  rates. 
The  same  change  in  rates  to  Wilmington  from  East  St.  Louis 
would  result  as  follows : 


Classes. 


1 

2 

3 

4 

5 

6 

C.  C.  C.  &  St.  L.  Share,  30.8 

25.5 

19.9 

13.3 

11.3 

» 

C.  &  0.  Share,                 32 

28 

22 

15 

12 

10 

Total  Proportional,         62.8 

53.6 

41.9 

28.3 

23.3 

19 

Present  Proportional,     70 

61 

47 

32 

27 

22 

Difference,                           7.2 

7.5 

5.1 

3.7 

3.7 

3 

Present  Rates,               120 

101 

78 

58 

47 

37 

New  Basis,                     112.8 

93.5 

72.9 

54.3 

43.3 

34 

The  C.  &  O. — C.  C.  C.  &  St  L.  line  also  participates  in  rates- 
on  provisions,  meats,  agricultural  implements  and  various  other 
commodities  from  East  St.  Louis  and  Chicago  to  Boston  and 
New  York  in-  conjunction  with  steamer  lines  at  Norfolk  and 
also  with  connecting  carriers  to  Baltimore.  •  The  C.  &  O.  divi^ 
sions  on  this  traffic  to  Boston  or  New  York  are  greater  than 
those  it  obtains  on  Wilmington  business,  but  what  divisions  ac- 
crue therefrom  to  the  C.  C.  C.  &  St.  L.  are  not  shown. 

Conforming  to  the  general  rule,  the  C.  &  O.  has  made  its- 
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share  of  the  rates  on  Wihnington  traffic  less  than  it  gets  out  of 
Norfolk  or  Kichmond  business.  It  can  do  this  because  it  incurs 
no  delivering  expense  or  local  billing  on  Wilmington  traffic,  and 
it  therefore  costs  that  company  less  to  transport  Wilmington 
traffic  as  compared  with  Kichmond  or  Norfolk  traffic.  The  con- 
trary is  shown  of  the  C.  C.  C.  &  St.  L.  which,  for  exactly  the 
same  service,  gets  very  much  more  out  of  Wilmington  traffic 
than  it  does  out  of  Norfolk  or  Kichmond  business. 

The  divisions  accruing  to  the  C.  C.  C.  &  St.  L.  from  the  rates 
to  Wilmington  on  grain  and  flour  from  Chicago  are  not  greatly 
higher  than  those  it  obtains  on  Norfolk  and  Kichmond  local 
shipments.  Thus,  it  gets  3.9  cents  on  Kichmond  and  3  cents  on 
Norfolk  shipments  of  grain  and  flour  and  4  cents  on  Wilming- 
ton  shipments  of  those  products  from  Chicago,  delivering  to 
the  C.  &  O.  at  Cincinnati,  From  East  St.  Louis  it  receives  on 
grain  and  flour  5.5  cents  on  Kichmond  and  4  cents  on  Norfolk 
shipments  and  6I/2  cents  on  Wilmington  shipments,  carrying  the 
freight  also  to  Cincinnati.  The  great  disparities  between  the 
C.  C.  C.  &  St  L.  share  of  the  Norfolk  or  Kichmond  rates  and  its 
share  of  the  Wilmington  rates  are  foimd  in  class  rates,  as  set 
forth  in  the  tables. 

13.  The  large  disparities  between  the  divisions  received  by 
the  C.  C.  C.  &  St.  L.  road  on  Norfolk  or  Kichmond  traffic  on  the 
one  hand  and  Wilmington  traffic  on  the  other,  on  traffic  orig- 
inating north  and  west  of  the  Ohio  River,  are  accounted  for  by 
the  fact  that  roads  in  that  territory  obtain  substantially  local 
rates  to  Ohio  Kiver  gateways  on  Wilmington  shipments  of  class 
freights  and  accept  much  less  for  the  same  service  on  Norfolk 
and  Richmond  business.  Why  such  differences  should  be  en- 
forced is  not  at  all  clear.  It  is  claimed,  of  course,  that  much 
stronger  competition  exists  at  Kichmond  and  Norfolk  than  at 
Wilmington,  and  it  is  doubtless  true  that  a  much  greater  volume 
of  traffic  is  carried  by  competitive  lines  to  either  of  those  cities 
than  to  Wilmington.  The  situation  of  Norfolk  with  reference 
to  New  York  and  other  great  North  Atlantic  ports,  its  vessel 
service  on  the  Chesapeake  Bay  to  and  from  Baltimore,  the  ocean 
lines  from  Norfolk  to  New  York  and  Boston  and  other  northern 
cities,  making  it  a  port  of  transshipment  for  through  traffic,  the 
numerous  rail  lines  serving  its  commerce,  and  the  growth  of  in- 
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Jutitrial  oatorprist)  aud  meixiantile  interests  attained  in  and  about 
tiiut  cilv,  all  eoiubiue  to  favor,  if  not  to  warrant,  the  rate  basis 
which  now  prevails  at  that  point.  Railroad  competition  to  Nor- 
lulk  iuid  mure  northerly  Atlantic  ports  and  competition  via  the 
ViVt^a  \Axki.f^  aud  Krie  Canal  to  !New  York  and  th«ice  by  coastr 
wise  titt'iUiiorii,  with  the  market  competition  which  has  grown  up 
asi  l>etwecii  Norfolk  and  Baltimore  and  other  Atlantic  ports, 
have  cauaed  tlu»sse  low  rates  to  2<orfolk,  and  the  C.  &  O. — C.  C. 
C.  vV  St.   L.  lino  must  continue  to  accept  them. 

Wilmiu^ion  is  situated  on  the  Cape  Fear  River  within  a  short 
vli&tauLV  ti\»m  iJio  sea»  having  excellent  harbor  facilities  for 
^.»ot^an-^oiu^  vesst^ls,  and  about  400  miles  by  sea  south  of 
Norti»lk.  The  stime  lines  frt.>m  the  west  that  compete  for  Xor- 
tiJk  iraihc  aro  cu^a^ed  idso  in  Wilmington  tratiic,  and  one 
liuo  of  paaseii^or  aud  freight  steamers  plies  regularly  be- 
iwoea  W  ilmingioa  aud  the  North.  Some  export  trade  is  handled 
ihoiv,  biu  it  i>  v\»uautHl  to  a  few  commodities  produced  in  Xorth 
CarvJiua  aud  .surrounding  StAtes.  Two  lai^  systems 
vvkiK'li  W  ihuiugion,  the  Atlauiie  Coast  Line  and  Seaboard  Air 
Liuc,  aud  tho\  are  iuteivcoed  in  bringing  traifie  to  Wilmington 
aud  diairihuiiuj^  it  iheivfri>m  as  well  as  in  doing  a  carrying  busi- 
ut^tos  iv^  auvl  trv4u  Norfolk.  Nothiug  but  the  eifect  of  relatively 
tavorablo  iraus^H»riaiiou  chargt?*>  in  promoting  and  sustaining  in- 
diiAirial  aikd  busiut^>s  ouierprise  is  lacking  at  Wilmington  to  en- 
able it  iv*  UvAHue  au  active  and  prosperous  rival  of  Norfolk  and 
v'thcr  Vir^^iuia  citi^^  in  the  cv.Huj^»eiition  for  trade  in  that  section 
of  the  couutrv. 

While  rhe  rated  to  Norcolk  may  be  said  to  result  fr»>m  the 
^.\»m^>c*tative  i^vuditious  ai  Norfolk*  the  rates  to  WilmingtiMi  are 
appaivutlv  maintained  ou  a  high  level  in  disregard  of  competi- 
tiw  cv»uditious  at  thai  {vint  ot  a  kind  oniinarily  regarded  by 
v*arr^er^  a.^  ha\  iug  v\4u^vliing  force.  The  claim  is  made  by  de- 
feudauts  that  the  pr^^nt  Wilmington  rat^  from  the  West  are 
Uueii  uiK»u  water  cou^jetition  to  that  city.  By  this  is  evidently 
*ueaui  'he  s.eaiikskip  rate  from  Xew  York  and  perhaps  the  com- 
ivtitiou  I'l  Siulin*;  vessels.  Uhis  claim  is  not  sustained  by  •^he 
evidemv.  As  Ivfoiv  round,  lie  ^vmbined  rail  and  water 
rate5>  frv^n  ihicago  via  New  York  :o  Wilmington  are 
much  les*  than    :iKxse    ->f    the    all-rail  njnues;  and  apparentlv 
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the  rates  from  Norfolk  or  Kichmond  to  Wilmington  on 
goods  from  the  West  are  not  made  to  meet  possible  or  actual 
water  competition  from  Norfolk  or  Richmond  or  Baltimore  to 
Wilmington.  With  water  rates  on  western  traffic  from  New 
York  to  Wilmington  via  the  Clyde  Line  from  7  cents  sixth  class 
to  30  cents  first  class,  it  cannot  be  said  that  the  rail 
rates  over  the  much  shorter  distance  from  Norfolk  or  Richmond 
to  Wilmington,  ranging  from  15  cents  sixth  class  to  50  cents 
first  class,  are  based  upon  any  competition  by  sea.  It  is  doubt- 
less practicable  to  bring  goods  from  Chicago  to  Wilmington  by 
the  Great  Lakes  to  Buffalo,  rail  or  canal  to  New  York,  and 
ocean-going  vessel  to  Wilmington  at  even  less  rates  than  those 
advertised  by  the  Pennsylvania-Clyde  rail  and  water  line;  but 
this  involves  transfer  at  Buffalo  and  New  York  and  consider- 
able time  in  transit,  and  these  considerations  would  tend  to  dis- 
courage shipments  that  way.  That  is  not  the  case  with  the 
Pennsylvania-Clyde  line,  which  involves  only  the  one  transfer 
and  by  which  the  service  is  conducted  through  by  rail  to  New 
York  and  thence  by  quick  steamship  to  Wilmington. 

The  steamship  lines  from  New  York  and  Boston  to  Norfolk 
and  other  ports  south,  including  New  Orleans  and  Galveston, 
compete  actively,  in  connection  with  rail  lines  leading  to  the 
West,  with  all-rail  lines  for  the  transportation  of  traffic  between 
eastern  and  western  points ;  and  no  reason  appears  why  the  rail 
and  water  line  via  New  York  to  Wilmington  is  not  to 
be  regarded  as  an  active  competitor  of  the  all-rail  routes 
for  traffic  consigned  from  the  West  to  Wilmington.  Some 
commodities  may  constitute  exceptions  because  of  expense 
or  delay  involved  in  transshipment,  and  where  the  difference  in 
commodity  rates  is  small  as  between  the  all  rail  and  water  and 
rail  lines  the  Jtem  of  insurance  on  shipments  by  water  may  have 
bearing  in  favor  of  the  all-rail  routes.  The  force  of  such  rail 
and  water  line  competition  is  apparently  diminished  in  consid- 
erable degree  by  the  favorable  all-rail  rates  to  Wilmington  from 
Louisville  and  Cincinnati.  Those  rates  are  lower  than  the  rail 
and  water  rates  from  the  cities  last  mentioned.  This  whole  rate 
adjustment  tends  strongly  to  restrict  Wilmington  to  Louisville 
and  Cincinnati  as  supply  markets,  while  the  rates  as  adjusted  to 
Norfolk  and  Richmond  encourage  the  movement  of  traffic  there- 
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to  from  Chicago,  St.  Louis  and  other  primary  markets  as  well  as 
from  Cincimiati  and  Louisville. 

14.  The  carriers  operating  the  defendant  through  lines  are 
solvent.  The  roads  affected  are  either  themselves  large  systems 
or  parts  of  large  systems.  The  Southern,  Louisville  &  Ifash- 
ville,  Atlantic  Coast  and  Seaboard  Air  Lines  practically  cover 
the  southeast  The  Chesapeake  &  Ohio  and  Norfolk  &  Western 
are  the  prtQcipal  East  and  West  lines  in  Virginia  and  West  Vir- 
ginia, extending  into  Ohio.  The  other  roads  operate  in  the  Mid- 
dle West  north  of  the  Ohio  and  connect  Cincinnati  and  Louis- 
ville with  Chicago  and  St.  Louis.  A  moderate  reduction  in  the 
rates  from  the  West  to  Wilmington  would  not  seriously  affect 
the  revenues  of  these  defendant  lines,  even  though  no  great  in- 
crease in  the  volume  of  traffic  should  result.  Considerable  tes- 
timony was  adduced  at  the  hearing  concerning  the  financial  con- 
dition of  the  Atlantic  Coast  Line  Railroads,  that  line  being  one 
of  the  two  delivering  western  freight  in  Wilmington.  This  tes- 
timony related  to  the  organization  and  growth  of  the  Coast  Line 
System  and  its  acquirement  of  the  Wilmington  &  Weldon  prop- 
erty, the  dilapidated  condition  of  that  property  as  a  result  of 
the  Civil  War,  the  dividends  paid  and  stock  or  certificates  of 
indebtedness  issued  in  the  pature  of  free  grants  to  stockholders. 
Such  showing  was  to  the  effect  that  the  Coast  Line  and  its  con- 
stituent road,  the  Wilmington  &  Weldon,  have  become  ex- 
tremely valuable  properties  which  yield  large  returns,  not 
merely  upon  the  original  investment,  but  upon  the  present  out- 
standing stock,  after  meeting  current  liabilities  and  interest  due 
upon  the  fimded  indebtedness.  This  showing  is  supported 
by  the  annual  reports  of  the  system,  to  which  recourse  for  au- 
thentic figures  as  given  below  has  been  had. 

The  Atlantic  Coast  Line  lies  in  Group  IV  of  .United  States 
railways  as  classified  in  the  reports  of  the  Commission  on  Statis- 
tics of  Railways.  For  the  year  ending  June  30,  1899,  the  pro- 
portion of  operating  expenses  to  earnings  of  the  Atlantic  Coast 
Line  was  56.88  per  cent  The  proportion  of  expenses  to  earn- 
ings for  all  roads  in  that  group  in  that  year  was  64.27  per  cent. 
The  proportion  for  the  whole  United  States  was  65.24  per  cent. 
The  proportion  of  operating  expenses  to  earnings  of  the  Atlantic 
Coast  Line  for  that  year  was  less  than  that  for  any  one  of  the 
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10  groups  of  railways  in  the  United  States.  It  was  among  the 
lowest  of  such  percentages  found  for  any  of  the  larger  systems. 
Of  the  144  roads  mentioned  as  in  Group  IV,  its  gross  earnings, 
^6,389,612,  and  its  freight  earnings,  $4,129,903,  were  greater 
than  any  except  the  Chesapeake  &  Ohio,  Norfolk  &  Western  and 
Southern  systems.  Its  average  rate  per  ton  per  mile  on  all 
traffic  was  1.477  cents,  while  that  for  all  roads  in  Group  IV  was 
.594  of  a  cent,  and  for  all  roads  in  the  United  States  .724  of  a 
cent.  Its  net  earnings  were  $2,819,133.  Its  capitalization  was 
$13,026,200  stock  and  $21,482,500  funded  debt,  giving  a 
total  of  $34,508,700,  amounting  on  1701  miles  owned  to  $20,- 
284  per  mile  of  line.  The  average  capitalization  for  all 
roads  in  Group  IV  was  $49,384  per  mile  of  line,  and  for  all 
roads  in  the  United  States  it  was  $60,556  per  mile  of  line.  The 
<5apitalization  per  mile  of  the  Atlantic  Coast  Line  was  less  than 
that  given  for  any  one  of  the  10  groups  in  the  United  States. 
In  Group  IV,  the  Chesapeake  &  Ohio  was  capitalized  per  mile 
at  $102,780,  the  Norfolk  &  Western  at  $89,062  and  the  South- 
em  at  $74,929.  The  Atlantic  Coast  Line  paid  dividends  of 
$795,841  on  common  stock  at  a  rate  of  7.14  per  cent,  and  $113,- 
280  on  preferred  stock  at  a  rate  of  6  per  cent,  interest  on  fimded 
debt  amounting  to  $1,047,560  at  an  average  rate  of  4.88  per 
cent,  giving  a  total  of  dividends  and  interest  on  funded  debt  of 
$1,956,681,  and  an  average  rate  of  5.67  per  cent  thereon. 

On  April  23,  1900,  the  companies  composing  the  Atlantic 
Coast  Line  Association  were  consolidated  under  the  name  of  the 
Atlantic  Coast  Line  R.  E.  Co.,  and  the  present  mileage  operated 
is  1,795'99  miles.  The  following  figures  are  taken  from  the  re- 
port of  the  same  company  for  the  year  ending  June  30,  1900. 
The  capital  stock  outstanding  is  $15,890,200  common  and  $18,- 
390,300  preferred,  a  total  of  $34,280,500.  This  nearly  equals 
the  entire  capitalization,  including  fimded  debt,  of  the  old  sys- 
tem. This  stock  was  issued  by  the  new  company  to  the  holders 
of  the  stock  in  the  old  companies,  the  amount  of  which  is  stated 
above.  The  funded  debt  of  the  new  company  is  $24,426,500, 
on  which  $930,410.10  interest  at  rates  of  from  4  to  7  per  cent  ac- 
cruing during  the  year  waa  paid.  The  total  capitalization  of 
the  consolidated  company  amounts  to  $34,306  per  mile  of  lina 
This  capitalization  exceeds  that  of  the  old  association  by  $14,022 
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per  mile,  disr^arding  the  slight  increase  in  mileage.  The  pree- 
ent  capitalization  is  still  much  less  than  the  average  for  all  roads 
or  for  those  iq  Group  IV  as  given  above.  The  gross  earnings 
were  $7,585,740.25,  and  operating  expenses  $4,310,592.94, 
giving  an  income  of  $3,275,147.31.  After  paying  interest  and 
other  deductions  from  income  the  net  income  was  $2,152,- 
406.57.  This  surplus  added  to  $192,230.10  remaining  fr<Hn 
the  year  previous  amounts  to  $2,344,636.67.  No  dividends  are 
reported.  The  large  surplus  shown  for  the  year,  $2,152,406.57, 
would  afford  a  dividend  of  over  6  per  cent  upon  thewholeamount 
of  the  stock.  The  percentage  of  operating  expenses  to  earnings 
was  56.83,  a  slight  increase  above  that  for  the  year  previous. 

Referring  again  to  the  funded  debt,  it  appears  that  this  item 
includes  $2,500,000  as  "Wihnington  &  Weldon,  Certificates  of 
Indebtedness,"  bearing  7  per  cent  interest,  and  it  is  stated  that 
no  cash  was  realized  from  these  certificates.  The  funded  debt 
statement  also  includes  another  item  reading  "Atlantic  Coast 
Line  K.  E.  Co.  Certificate  of  Indebtedness,  $3,000,000,"  rate  of 
interest  4  per  cent,  from  which  no  cash  was  realized. 

This  statement  as  to  the  prosperous  financial  condition  of  the 
Coast  Line  does  not  warrant  a  reduction  of  its  charges  in  this 
case  below  what  would  be  reasonable,  taking  all  the  conditions 
pertaining  to  the  transportation  and  value  of  the  service  into 
account  Such  showing  does  indicate,  however,  that  its  revenues 
as  a  system  are  amply  sufficient  to  permit  such  reduction  if  its 
rates  or  charges  are  found  excessive  in  any  degree. 

15.  The  rates  charged  by  the  Atlantic  Coast  Line  on  western 
traffic  received  by  it  for  delivery  in  Wilmington  at  the  time  of 
the  complaint  and  when  the  case  was  heard  were  unreasonable 
for  the  service  rendered.  These  rates  for  the  distance  of  245 
miles  from  Richmond  to  Wilmington  produced  rates  per  ton 
per  mile  of  4.49  cents  first  class,  2.04  cents,  per  ton  per  mile 
fifth  class,  and  1.387  cents  per  ton  per  mile  sixth  class.  It  ob- 
tained a  rate  per  ton  per  mile  on  grain  and  flour  in  carloads  of 
8.163  mills.  The  class  rates  were  from  70  to  100  per  cent  more 
than  those  charged  by  the  C.  &  O.  as  its  proportions  from  Cin- 
cinnati to  Richmond,  over  2%  times  the  distance  of  the  Coast 
Line  from  Richmond  to  Wibnington.  The  grain  and  flour  rate 
of  the  Coast  Line  was  the  same  as  that  of  the  C.  &  O.  over  th« 
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distances  named.  The  excessive  character  of  its  rates  to  Wil- 
mington is  recognized  in  the  reductions  made  by  the  Coast 
Line,  as  noted  in  the  fifth  finding,  amounting  to  from  2  cents  on 
sixth  class  to  9  cents  on  third  class  and  5  cents  first  class.  These 
reductions  were  substantial  in  amount,  but  it  is  not  apparent 
that  they  operated  to  make  the  particular  rates  altogether  rea- 
sonabla 

16.  The  rates  from  Cincinnati  and  Louisville  to  Wilmington, 
taking  tJiem  as  a  whole,  are  not  found  to  be  unreaonable  or  un- 
just as  compared  with  those  from  the  same  cities  to  Norfolk  or 
Eichmond ;  and  this  being  the  fact  as  to  such  rates  as  a  whole, 
it  cannot  be  found  that  the  proportions  or  shares  of  which  they 
are  composed  are  unreasonable  or  unjust  as  applied  to  such  traf- 
fic. The  evidence  fairly  indicates  that  the  greatly  lower  propor- 
tional rates  from  Cincinnati  and  Louisville  to  Richmond  and 
Norfolk  than  the  locals  between  those  points,  and  the  re- 
ductions already  made  in  the  rates  from  Richmond  and 
Norfolk  to  Wilmington,  render  the  rate  adjustment  from  those 
Ohio  River  points  to  Wilmington,  Richmond  and  Norfolk  rela- 
tively reasonable. 

17.  The  rates  from  Chicago,  St.  Louis  and  East  St.  Louis  and 
other  points  north  and  west  of  the  Ohio  River  to  Wilmington  are 
unreasonable  and  imjust,  and,  as  compared  with  the  rates  from 
the  same  shipping  points  to  Norfolk,  they  operate  to  subject 
Wilmingtx)n  as  a  locality,  the  various  descriptions  of  traffic 
shipped  thereto  from  such  northern  and  western  points  of  origin, 
and  merchants  and  dealers  doing  business  in  Wilmington,  to  un- 
due and  unreasonable  prejudice  and  disadvantage,  and  afford 
wrongful  preferences  and  advantages  to  Norfolk  as  a  locality, 
the  traffic  destined  thereto  and  merchants  and  dealers  engaged 
in  trade  in  that  city.  The  same  finding  applies  to  the  rate  ad- 
justment as  between  Richmond  and  Wilmington,  the  Norfolk 
rates  from  the  West  being  in  force  to  Richmond. 

The  carriers  north  of  the  Ohio  River  by  accepting  less  than 
their  local  charges  on  the  traffic  destined  to  Norfolk  and  Rich- 
mond and  enforcing  greatly  higher  charges,  amounting  in  most 
instances  to  their  local  rates,  for  identically  the  same  service,  are 
largely  responsible  for  this  resulting  discrimination  against 
Wilmington,  but  it  is  not  found  that  such  carriers  are  altogether ' 
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in  fault ;  the  rates  south  of  Norfolk  and  Kichmond  on  this  traf- 
fic are  also  upon  a  high  basis.  For  such  considerable  dis- 
tances, however,  as  1,000  to  1,300  or  more  miles,  as  the  various 
lines  or  routes  to  Wilmington  and  Norfolk  are  located,  the  rate 
changes  necessary  to  be  made  in  this  case  are  primarily  for  the 
carriers  composing  the  through  routes  to  consider  and  distribute 
among  themselves  as  the  particular  conditions  of  through  line 
carriage  and  traffic  interchange  may  require. 

18.  The  remedy  for  the  present  wrongful  and  prejudicial  rate 
adjustment  from  Chicago  and  St.  Louis  (East  St.  Louis)  is  in- 
dicated by  the  existing  rates  from  Cincinnati  or  Louisville  to 
Norfolk  or  Richmond  and  Wilmington,  which  have  not  been 
found  unreasonable  or  prejudicial  to  Wilmington.  The  rates 
from  Cincinnati  to  Wilmington  are  the  following  percentages  of 
the  rates  from  Cincinnati  to  Norfolk :  First  class — 132 ;  sec- 
ond class — 127;  third  class — 131;  fourth  class— *-149;  fifth 
class — 139 ;  sixth  class — 136.  The  average  percentage  is  a 
fraction  over  136  per  cent. 

The  distance  to  Norfolk  from  Chicago  is  less  than  the  distance 
to  Norfolk  from  St.  Louis  by  about  70  miles,  but  to  Wilming- 
ton the  distance  is  less  from  St  Louis  than  from  Chicago  via 
the  short  lines  by  at  least  30  miles.  The  carriers  make  the  class 
rates  to  Wilmington  substantially  the  same  from  both  Chicago 
and  St.  Louis,  while  the  rates  to  Norfolk  are  less  from  Chicago 
than  from  St.  Louis.  These  lower  rates  from  Chicago  to  Nor- 
folk result  from  application  to  Norfolk  of  the  trunk  line  rates 
to  Baltimore.  The  disparities  in  distance  above  noted  and  the 
more  southerly  location  of  Wilmington  afford  a  reason  for  ap- 
plying a  somewhat  different  adjustment  to  Wilmington  from 
Chicago  and  St.  Louis,  and  it  does  not  appear  that  the  carriers' 
present  plan  of  making  practically  the  same  class  rates  from 
those  points  to  Wilmington  is  unjust.  Neither  does  it  appear 
that  continuing  the  present  practice  of  charging  the  same  rates 
from  St  Louis  as  from  East  St.  Louis  to  Wilmington,  while  the 
rates  from  St.  Louis  to  Norfolk  are  the  usual  bridge  arbitraries 
higher,  would  be  unfair. 

The  rates  from  East  St.  Louis  (the  point  from  which  St. 
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Loiiis  rates  are  figured) constitute  the  fair  basis  of  readjustment. 
Bates  from  East  St  Louis  aud  Chicago  to  Wilmington  which  are 
the  forgoing  percentages  of  present  rates  from  East  St.  Louis  to 
Norfolk,  discarding  fractions  below  one-half  and  counting  those 
above  one-half  as  one,  would  be  aa  follows : 


Cents  per  100  lbs. 

Classes  . . 

..  ..   1 

2 

3             4 

5 

6 

Rates  .  .  . 

..   Ill 

02 

72           56 

44 

35 

Such  rates,  however,  entail  apparently  unnecessary  reductions 
upon  the  higher  classes  which  embrace  commodities  having  com- 
paratively high  value  and  affording  relatively  greater  margins  of 
profit;  and  under  all  the  circumstances  it  is  found  that  making 
the  rates  to  Wilmington  from  East  St.  Louis  and  Chicago  ac- 
cording to  the  average  percentage  relation  (135  per  cent)  of  the 
Cincinnati-Norfolk  and  Cincinnati-Wilmington  rates  would  be 
fair  and  reasonable.  Such  per  cent  of  present  East  St  Louis- 
Norfolk  rates  indicates  rates  from  East  St.  Louis  and  Chicago 
to  Wilmington  as  follows: 


Cents  per  100  lbs. 

Classes  . .  . 

.  ..   1 

2             3             4 

5 

6 

Rates  .... 

...113 

98           74           51 

43 

35 

Compared  with  the  new  rates  which,  as  shown  in  finding 
12,  would  be  produced  by  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  accepting  its  share  of  Norfolk  rates  on  Wilmington 
business,  these  rates  are  the  same  on  classes  1  and  5,  higher  on 
classes  2,  3  and  6,  and  lower  on  class  4.  Basing  the  rem- 
edy in  this  case  upon  the  difference  in  revenue  obtained 
by  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  or 
<rther  carriers  north  of  the  Ohio  would  leave  out  of  consideration 
the  differences  in  the  character  and  length  of  the  service.  These 
elements  are  necessarily  taken  into  accoimt  if  the  same  general 
percentage  of  rates  to  Wilmington  and  Norfolk  applying  from 
Cincinnati  and  Louisville  is  used  to  determine  the  rate  relations 
to  Wilmington  and  Norfolk  from  East  St.  Louis  and  Chicago. 

Rates  from  Chicago  and  East  St.  Louis  to  Wilmington  135 
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per  cent  of  the  rates  from  East  St.  Louis  to  Norfolk  would  com- 
pare with  the  rail  and  water  line  rates  as  follows: 

Classes 1         2        3         4        5        6 

From  Chicago  —  higher   than 

rail  and  water  line 8        8         6         1         6        3 

From  East  St.  Louis  —  lower 

than  rail  and  water  line ...     4        2.5     2        4.5  1 

From  East  St.  Louis  —  higher 

than  rail  and  water  line. ...  1 

Such  rates  would  still  leave  the  all-rail  rates  from  Chicago 
higher  than  those  by  the  rail  and  water  line,  and  the  all-rail 
rates  from  East  St.  Louis,  while  slightly  lower  than  those 
charged  over  the  rail  and  water  route,  are  only  made  so  by  re- 
adjusting the  rates  in  accordance  with  rate  relations  prevailing 
from  Cincinnati  to  Norfolk  and  Wilmington.  As  shown  in  the 
sixth  finding,  the  rail  rates  from  Cincinnati  to  Wilmington  are 
all  lower  than  those  by  the  rail  and  water  line. 

As  before  found,  the  rates  on  packing-house  products 
to  Wilmington  have  been  made  by  the  carriers  an  ex- 
ception to  the  general  rate  adjustment.  The  rate  on  that 
commodity  from  East  St  Louis  to  Wilmington  is  36  cents  and 
to  Norfolk  it  is  32  cents.  The  exceptional  conditions  which  re- 
quire the  making  of  thig  relatively  low  rate  to  Wilmington  are 
not  shown,  and  the  finding  that  Wilmington  rates  from  St  Louis 
and  Chicago  would  be  just  and  reasonable  if  made  135  per  cent 
of  East  St.  Louis-Norfolk  rates  does  not  apply  to  the  packing- 
house rate  or  that  on  any  other  commodity  which  may  now,  on 
account  of  special  circumstances,  take  a  rate  to  Wilmington  be- 
low that  which  would  be  produced  on  that  percentage  basis  of 
adjustment  That  finding  would  apply,  of  course,  if  the  excep- 
tional circumstances  demanding  a  lower  rate  on  such  commodi- 
ties should  cease  to  exist. 

This  135  per  cent  basis  if  put  in  force  by  lowering  the  rates 
to  Wilmington  would  result  in  reductions  from  present  class 
rates  as  follows : 

Classes 1         2         3         4        5        6 

From  East  St.  Louis 7         3        4        7         4        2 

From  Chicago 9        4        4        7         4        2 
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Conclusions. 

The  conclusions  to  be  announced  have  already  been  indicated. 
That  Wilmington  has  been  laboring  under  most  serious  disad- 
vantages in  her  competition  with  Norfolk  and  other  Virginia 
cities  taking  Norfolk  rates  for  the  wholesale  trade  of  interior 
Carolina  towns,  and  that  these  prejudices  have  resulted  from 
large  disparities  in  rates  from  the  West  to  Wilmington  and  Nor- 
folk not  warranted  by  the  differences  in  distance,  either  by  the 
short  lines,  or  by  any  of  the  routes  over  which  the  traffic  passes, 
was  plainly  apparent  at  the  hearing,  and  that  impression  is  con- 
firmed by  our  subsequent  examination  of  the  record.  Strongly 
persuasive  as  such  showing  may  be,  it  is  not  sufficient  in  itself 
to  constitute  the  basis  of  a  decision  requiring  the  carriers  to  re- 
adjust their  charges.  The  evidence  must  also  demonstrate  such 
prejudices  and  disadvantages  to  be  undue  and  unreasonable  un- 
der all  the  material  circumstances  of  the  case.  Preferences  ex- 
isting under  relative  rates  to  competing  localities  must  be  shown 
to  result  from  the  wrongful  action  of  the  carrier  or  carriers  be- 
fore it  or  they  can  be  required  to  readjust  the  rates  in  question. 
For  this  reason,  and  because  of  the  complex  and  somewhat  con- 
fusing nature  of  the  rate  adjustments  from  the  different  western 
points  of  origin,  a  more  full  and  detailed  statement  of  the  ma- 
terial facts  has  been  deemed  necessary  in  this  case  than  would  be 
considered  requisite  in  a  controversy  of  the  ordinary  character. 
The  situation  is  fully  set  forth  in  the  findings,  and  little  if  any 
comment  thereon  appears  to  be  required. 

Although  the  object  on  the  part  of  Wilmington  is  to  partici- 
pate with  Norfolk  and  other  rival  cities  in  Virginia  in  the  job- 
bing trade  to  Carolina  towns,  the  question  for  us,  it  should  be 
borne  in  mind,  is  what  is  the  proper  relation  of  rates  to  Wilming- 
ton and  Norfolk  and  other  Virginia  cities  from  western  points 
of  origin.  After  giving  the  case  most  careful  study  and  keep- 
ing in  view  the  rights  and  just  interests  of  all  concerned  we 
see  no  escape  from  the  conclusion  that  the  present  adjustment 
(which  operates  largely  to  deprive  Wilmington  as  a  competing 
point  for  wholesale  distribution  of  the  benefits  of  such  great 
primary  markets  as  Chicago  and  St  Louis  and  limits  her  to  such 
intermediate  points  of  supply  as  Cincinnati  and  Louisville, 
9  L  C.  C.  Eep. 
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from  which  the  related  rates  appear  to  be  fair  and  reasonable) 
subjects  Wilmington  to  prejudices  and  disadvantages  which  are 
in  substantial  degree  im.due  and  imreasonable ;  that  the  carriers 
operating  the  defendant  through  lines  are  to  that  extent  respon- 
sible; and  that  the  regulation  provided  for  in  the  statute  should 
be  applied  to  remove  and  prevent  those  wrongs. 

The  rates  from  Cincinnati  and  Louisville  to  Norfolk  are  much 
lower  than  those  from  St.  Louis  and  Chicago  to  Norfolk,  and 
the  competitive  conditions  governing  the  rates  from  Cincinnati 
and  Louisville  appear  to  be  of  the  same  general  character  as 
those  which  apply  to  rates  from  Chicago  and  St  Louis.  The 
same  observation  is  true  of  rates  to  Wilmington  from  Cincinnati^ 
Louisville,  Chicago  and  St  Louis.  With  no  substantial  differ- 
ence therefore  in  the  really  forceful  conditions  governing  rates 
from  these  points  of  supply,  except  that  of  distance  which  f avora 
Cincinnati  and  Louisville,  it  is  believed  upon  the  whole  that 
what  constitutes  just  rate  relations  from  Cincinnati  and  Louis- 
ville to  Norfolk  and  Wilmington  would  be  a  fair  basis  of  rela- 
tive rates  from  St.  Louis  and  Chicago.  We  think  that  basis 
should  be  adopted  with  the  modification  in  favor  of  the  carriers 
that  the  readjustment  may  be  made  on  the  basis  of  East  St 
Louis  rates,  and  the  established  practice  of  charging  practically 
the  same  rates  from  St  Louis  and  Chicago  to  Wilmington  con- 
tinued. As  indicated  in  the  findings,  we  are  led  to  allow  this 
modification  on  acooimt  of  the  more  southerly  location  of  Wil- 
mington than  Norfolk,  which  operates  to  bring  Wilmington 
nearer  to  St  Louis  than  to  Chicago,  while  the  contrary  is  true 
of  Norfolk,  and  with  reference  to  rates  prevailing  from  Chicago 
and  East  St.  Louis  to  Wilmington  by  the  rail  and  water  route 
(Pennsylvania-Clyde  line)  via  New  York. 

A  strict  application  of  this  rule  of  adjustment  would  necessi- 
tate rates  from  St.  Louis  and  East  St  Louis  to  Wilmington  (and 
therefore  from  Chicago)  which  would  be,  for  the  various  kinds 
of  traffic,  percentages  of  East  St  Louis-Norfolk  rates  equal  to  the 
actual  percentages  Cincinnati-Wilmington  rates  bear  to  Cincin- 
nati-Norfolk rates,  and  if  the  carriers  prefer  to  adopt  that 
course  the  requirements  of  the  law  would  appear  to  be  satisfied. 
But  to  avoid  what  seem  to  be  unnecessary  reductions  of  rates 
on  higher  class  articles  the  average  percentage  of  135  per  cent 
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has  been  found  and  is  believed,  under  all  the  circumstances,  to 
be  equitable. 

It  is  our  oondusicm  that  die  defendant  carriers  should  cease 
and  desist  from  TnaintaiTiiTig  and  enforcing  the  present  relations 
of  class  rates  to  Wilmington  and  Xcn^olk  from  St  Louis  and 
East  St.  Louis  and  Chicago  and  from  charging  and  demanding 
more  than  relativelj  reasonable  and  just  charges  to  Wilming- 
ton from  sudi  points  of  shipment,  which  are  herein  found  and 
d^ermined  to  be  135  per  cent  of  the  rates  contemporaneously  in 
force  from  East  St.  Louis  to  Norfolk,  and  whidi  will  result  from 
applying  relaticms  of  rates  substantially  similar  to  those  in  effect 
from  Cincinnati  or  Louisrille  to  Wilmington  and  Xorfolk.  The 
same  ruling  ^plies  to  commodity  rates  whidi  are  greater  than 
would  be  found  upon  such,  perooitage  basis,  and  will  apply  as 
a  limitation  upon  all  commodity  rates.  Placing  the  rates  upon 
sudi  percentage  basis  ^parently  obviates  a  specific  requir^nent 
that  the  pr(^XMti<mal  rate  to  Xorf oik  or  Richmond  frcwi  St 
Louis  or  Chicago  on  Wilmingttxi  traffic  should  not  exceed  the 
local  or  strai^t  rate  under  the  Official  Classification  frcwi  St. 
Louis  or  Chicago  to  Xorfolk  or  Ridmiond,  but  if  in  any  in- 
stance this  nmy  not  be  the  ease,  the  tari&  should  contain  a  defi- 
nite notatioii  to  that  effect 

Issuance  of  order  will  be  susp^ided  for  40  days  from  date 
of  serrioe  upon  the  carriers  of  this  report  to  enable  them  to  make 
the  neoessaiy  revision  of  tariffs  applying  frcwi  St  Louis,  East 
St  Louis,  Chieai^  and  p(Hnts  basing  thereon,  and  they  are  di- 
rected to  file  a  report  of  their  action  hereunder  within  that 
period.  Upon  the  expiration  of  that  time  such  furth^*  acticn 
win  be  had  as  nmy  appear  to  be  required. 
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THE  MAYOR  AND  COUNCIL  OF  TIFTON,  GA., 

V. 

THE  LOUISVILLE  &  NASHVILLE  RAILROAD  COM- 
PANY ;  The  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Company  ;  The  Western  &  Atlantic  Railboad  Com- 
pany ;  The  Central  of  Georgia  Railway  Company  ;  The 
Georgia  &  Alabama  Railway  Company;  The  Georgia 
Southern  &  Florida  R^vilway  Company:  The  Tifton  & 
Northeastern  Railroad  Company  ;  The  Savannah,  Flor- 
ida &  Western  Railway  Company,  and  The  Brunswick 
&  Western  Railroad  Company. 


Decided  March  27,  1902, 


1.  Neither  the  absence  nor  presence  of  competition  by  cajriers  alone,  nor 
the  extent  of  its  operation  measured  solely  by  their  financial  interests, 
can  be  relied  on  to  adjust  rates  reasonable  and  just  to  all. 

2.  It  is  the  duty  of  the  Commission  to  consider  all  circumstances  and  con- 
ditions that  reasonably  apply  to  the  situation,  the  legitimate  interests 
of  the  carrying  companies  as  well  as  those  of  traders  and  shippers  and 
the  welfare  of  the  communities  at  localities  where  the  goods  are  deliv- 
ered as  well  as  that  of  conununities  in  the  places  of  shipment 
{Texas  d  P,  R,  Co,  v.  Interstate  Commerce  Commission,  162  U.  S. 
197,  40  L.  ed.  940,  5  I.  C.  C.  Rep.  406,  16  Sup.  Ct.  Rep.  666),  and 
to  give  effect  to  this  rule  a  much  broader  view  must  be  taken  than 
that  of  the  competition  of  carriers  alone. 

3.  Freight  passes  from  New  York  and  other  eastern  cities  over  water  and 

rail  lines  via.  Savannah  to  Tifton,  Ga.,  and  through  Tifton  to  Albany, 
Ga.  Freight  also  passes  by  all  rail  routes  from  Cincinnati,  Louisville, 
Evansville  and  Nashville  to  Tifton  and  through  Tifton  to  Valdosta, 
Ga.  The  circumstances  and  conditions  at  Tifton  are  substantially 
similar  to  those  at  Albany  on  traffic  from  the  east,  and  the  circum- 
stances and  conditions  at  Hfton  are  substantially  similar  to  those  at 
Valdosta  on  traffic  from  the  north  and  west.  Held,  That  freight  rates 
from  New  York  and  other  eastern  cities  over  such  water  and  rail  lines 
to  Tifton  which  are  higher  than  those  to  Albany,  the  longer  distance 
point,  are  in  violation  of  the  Act  to  regulate  commerce;  that  freight 
rates  from  (Cincinnati,  Louisville,  Evansville  and  Nashville  which  are 
higher  to  Tifton  than  those  to  Valdosta,  the  longer  distance  point,  are 
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in  violation  of  the  Act  to  regulate  commerce;  that  freight  rates  to 
Tif ton  which  are  less  than  those  to  Albany  or  Valdosta  from  the  points 
named  are  not  authorized  to  be  increased  by  this  decision;  that  the 
present  rates  enforced  for  the  transportation  of  sugar  from  New 
Orleans  to  Tif  ton  are  imjust  and  unduly  prejudicial  to  Tif  ton,  and 
such  rates  to  be  lawful  should  not  exceed  the  rates  on  the  same  com- 
modity from  New  Orleans  to  Valdosta. 

F.  G.  Boatright,  for  complainant 

H.  H.  Tift,  for  the  Tifton  &  Northeastern  E  .R.  Co. 

Ed.  Baxter,  for  the  other  defendants. 

Repobt  and  Opinion  of  the  Commission. 
Statement  of  the  Issues. 

Clements^  Commissioner: 

Complainants  allege  that  defendants  are  common  carriers  en- 
gaged in  the  transportation  of  property  between  the  points  here- 
inafter stated ;  that  they  are  subject  to  the  Act  to  regulate  com- 
merce; that  they  violate  the  same  in  charging  higher  freight 
rates,  first,  from  Nashville,  Tenn.,  Cincinnati,  O.,  Louisville, 
Ky.,  and  Evansville,  Ind.,  to  Tifton,  Ga.,  than  from  the  same 
points  to  Albany,  Americus,  Dawson,  Cordele,  and  Valdosta, 
Ga. ;  second,  from  New  York  City  to  Tifton  than  to  Albany, 
Americusj  Dawson,  Oordele,  and  Macon,  Ga. ;  third,  on  sugar 
from  Cincinnati,  O.,  Louisville,  Ky.,  and  Evansville,  Ind.,  to 
Tifton,  than  to  Brunswick,  Ga. ;  fourth,  on  sugar  from  New  Or- 
leans, La.,  to  Tifton  than  to  Americus,  Dawson,  Cordele,  and 
Macon,  Ga. ;  fifth,  on  bran,  farm  wagons  in  carloads,  sash,  doors, 
and  blinds  from  Cincinnati,  O.,  Louisville,  Ky.,  and  Evansville, 
Ind.,  to  Tifton  than  to  Brunswick,  Ga.,  and,  sixth,  on  white  lead 
in  carloads  from  St.  Louis,  Mo.,  to  Tifton  than  to  Brunswick, 
Ga. 

The  defendant  the  Tifton  &  Northeastern  Eailroad  Company 
answering  "admits  each  and  every  allegation  of  the  said  peti- 
tion to  be  true,"  but  avers  that  it  is  not  responsible  for  the 
rates  complained  of,  because  its  road  is  but  a  small  part  of  the 
through  lines  leading  to  Tifton  and  it  has  no  voice  in  making  the 
rates  complained  of. 
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The  other  defendants  admit  that  they  are  subject  to  the  Act 
to  regulate  eommerce,  and  that  the  rates  and  distances  as  stated 
by  complainant  are  substantially  correct;  but  they  deny  gener- 
ally the  other  material  allegations  of  the  complaint  so  far  as  the 
same  apply  to  their  respective  lines. 

The  rates  involved  were  stated  in  the  complaint  as  follows : 


From  New  Yoric  N.  Y.,  to  Tifton,  Ga.,  (rail  and  water)  by  way  of 
Savannah. 


1         2  3        456ABCD Special  Iron 

1.36  1.14      97       77     62     50    48     48     38     37     C.  L.  39 L.  C.  L.  39- 


From  New  York,  N.  Y.,  to  Macon  and  Albany,  Ga.     (Rail  and 

water.) 


12        3        4 

5 

6      A      B      0      D              Special  Iron 

1.09      96      83       70 

59 

48     34    47     35     34     0.  L.  34 L.  C.  L.  40 

From  New  York, 

N. 

Y.,  to  Americus,  Dawson  and  Oordele,  Ga. 
(Rail  and  water.) 

1           2        3        4 

5 

6      A      B     C      D              Special  Iron 

1.14      98       86      73 

60 

48     36    48     40    39    C.  L.  34 L.  C.  L.  40 

From  Cincinnati,  O.,  Louisville,  Ky.,  and  Evansville,  Ind.,  to  Tif- 
ton, Ga. 


1         2        3        4        56ABCD Special  Iron 

1.59  1.35  1.22  1.05     86     69     51     54    40    35     C.  L.  46 L.  C.  L.  51 

From    Cincinnati,    0.,    Louisville,  Ky.,  and  Evansville,  Ind.,  to 
Albany,  Americus,  Dawson,  and  Cordele,  Ga. 

1        2          3         456ABCD             Special  Iron 
1.27  1.09      96      81     67     55    37    41     32    28    C.  L.  36 L.  C.  L.  44 
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From  GiiiciniiAti,  C,  Louisville,  Kj.,  and  EvanBYille^  Ind.,  to  Val- 
dosta,  Ga. 

12        3        4       5      6      A     B     0      D Special  Iron 

1.66  1.33  1.16      92    78    62     57     46    35     32     C.  L.  44 L.  C.  L.  50 

From  Naehville,  Temi.,  to  Hfton,  Ga. 

12  3        456ABOD Special  Iron 

1.24  1.08      97      83     68    56    43    46    33  28.6  C.  L.  40; L.  C.  L.  48 

From  Nashville,  Temi.,  to  Albairv,  Americus,  Cordele,  and  Dawson, 

1        2        3        456ABOD Special  Iron 

93      80      71       60    49    42    29    33     25    21     0.  L.  28 L.  0.  L.  86 

From  Nashville,  Tenn.,  to  Valdosta,  Ga. 

1        2  3        456ABCD Special  Iron 

1.33  1.13      98      75     64    61     49    38     29    26    C.  L.  39 L.  0.  L.  45 

Rates  on  Sugar  from  Cincinnati,  Louisville  and  Evansville  to— 

Oents. 

Tif ton 60 

Albany,     ^ 

AmericuB   i  /  «- 

Dawson      [  ^' 

Cordele     J 

Brunswick 34 


Rates  on  Farm  Wagons  in  carloads  from  Cincinnati,  Louisville, 
and  Evansville  to— 

Oents. 

TifUm 69 

Brunswick 30 


Rates  on  sash,  doors  and  blinds  in  carloads  from  Cincinnati, 
Louisville,  and  Evansville  to— 

Tlfton 69 

Brunswick 28 
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Bates  on  bran  in  carloads  of  25,000  pounds  or  more  from  Qn- 
dnnati.  Louisville,  and  Byansrille  to — 

Ctats. 

Tifton 36 

BrunswidL 23 

Albany 28 

Bates  <m  White  Lead  in  carloads  of  30,000  pounds  or  more  tnm 
SL  Louis^  Missouri,  to— 

Cents. 

Tifton »8 

BrunswidL 63 

Bates  on  Sugar  fnmi  New  Orleans^  La.,  to^ 

O.  L.        L.  C.  L. 
Tifton 32  35 

Albany 


Americtts 
Dawson 
Cordele 
Macon 


18  21 


Findings  of  Fact. 


The  facts  material  to  the  issues  presented  found  upon  the 
heariiig  of  the  same  are  as  follows : 

The  oomplainant  is  a  municipal  corporation  organized  and 
existing  imder  the  laws  of  the  State  of  G^rgia.  The  following 
diagram  indicates  the  situation  of  Tifton  and  the  other  G^rgia 
points  mentioned  in  the  complaint  and  the  lines  leading  to  each 
of  theuL 
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THE  MAYOR  AND  COUlSrCIL  OF  TIFTON,  GA,, 

V. 

THE  LOUISVILLE  &  NASHVILLE  EAILEOAD  COM- 
PANY ;  The  Nashville^  Chattanooga  &  St.  Louis  Katl- 
WAY  Company  ;  The  Western  &  Atlantic  Eaileoad  Com- 
pany ;  The  Central  of  Georgia  Railway  Company  ;  The 
Georgia  &  Alabama  Railway  Company;  The  Georgia 
Southern  &  Florida  ILvilway  Company;  The  Tifton  & 
Northeastern  Railroad  Company  ;  The  Savannah,  Flor- 
ida &  Western  Railway  Company,  and  The  Brunswick 
&  Western  Railroad  Company. 


Decided  March  27,  1902, 


1.  Neither  the  absence  nor  presence  of  competition  by  carriers  alone,  nor 
the  extent  of  its  operation  measured  solely  by  their  financial  interests, 
can  be  relied  on  to  adjust  rates  reasonable  and  just  to  all. 

2.  It  is  the  duty  of  the  Commission  to  consider  all  circumstances  and  con- 
ditions that  reasonably  apply  to  the  situation,  the  legitimate  interests 
of  the  carrying  companies  as  well  as  those  of  traders  and  shippers  and 
the  welfare  of  the  communities  at  localities  where  the  goods  are  deliv- 
ered as  well  as  that  of  conmiunities  in  the  places  of  shipment 
{Teams  d  P.  R,  Co,  v.  Interstate  Commerce  Commission,  162  U.  S. 
197,  40  L.  ed.  940,  5  I.  C.  C.  Rep.  405,  16  Sup.  Ct.  Rep.  666),  and 
to  give  effect  to  this  rule  a  much  broader  view  must  be  taken  than 
that  of  the  competition  of  carriers  alone. 

3.  Freight  passes  from  New  York  and  other  eastern  cities  over  water  and 

rail  lines  via.  Savannah  to  Tifton,  Ga.,  and  through  Hfton  to  Albany, 
Ga.  Freight  also  passes  by  all  rail  routes  from  Cincinnati,  Louisville, 
Evansville  and  Nashville  to  Tifton  and  through  Tifton  to  Valdosta, 
Gra.  The  circumstances  and  conditions  at  Tifton  are  substantially 
similar  to  those  at  Albany  on  traffic  from  the  east,  and  the  circum- 
stances and  conditions  at  Tifton  are  substantially  similar  to  those  at 
Valdosta  on  traffic  from  the  north  and  west.  Heldy  That  freight  rates 
from  New  York  and  other  eastern  cities  over  such  water  and  rail  lines 
to  Tifton  which  are  higher  than  those  to  Albany,  the  longer  distance 
point,  are  in  violation  of  the  Act  to  regulate  conunerce;  that  freight 
rates  from  Cincinnati,  Louisville,  Evansville  and  Nashville  which  are 
higher  to  Tifton  than  those  to  Valdosta,  the  longer  distance  point,  are 
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in  violation  of  the  Act  to  regulate  commerce;  that  freight  rates  to 
Tif ton  which  are  less  than  those  to  Albany  or  Valdosta  from  the  points 
named  are  not  authorized  to  be  increased  by  this  decision;  that  the 
present  rates  enforced  for  the  transportation  of  sugar  from  New 
Orleans  to  Tifton  are  unjust  and  unduly  prejudicial  to  Tifton,  and 
such  rates  to  be  lawful  should  not  exceed  the  rates  on  the  same  com- 
modity from  New  Orleans  to  Valdosta. 

F.  O.  Boatright,  for  complainant. 

H.  H.  Tift,  for  the  Tifton  &  Northeastern  K  .K.  Co. 

Ed.  Baxter,  for  the  other  defendants. 

Repobt  and  Opinion  of  the  Commission. 
Statement  of  the  Issues. 

Clements^  Commissioner: 

Complainants  allege  that  defendants  are  common  carriers  en- 
gaged in  the  transportation  of  property  between  the  points  here- 
inafter stated ;  that  they  are  subject  to  the  Act  to  regulate  com- 
merce; that  they  violate  the  same  in  charging  higher  freight 
rates,  first,  from  Nashville,  Tenn.,  Cincinnati,  O.,  Louisville, 
Ky.,  and  Evansville,  Ind.,  to  Tifton,  Ga.,  than  from  the  same 
points  to  Albany,  Americus,  Dawson,  Cordele,  and  Valdosta, 
Ga. ;  second,  from  New  York  City  to  Tifton  than  to  Albany, 
Americus,  Dawson,  Cordele,  and  Macon,  Ga. ;  third,  on  sugar 
from  Cincinnati,  0.,  Louisville,  Ky.,  and  Evansville,  Ind.,  to 
Tifton,  than  to  Brunswick,  Ga. ;  fourth,  on  sugar  from  New  Or- 
leans, La.,  to  Tifton  than  to  Americus,  Dawson,  Cordele,  and 
Macon,  Ga. ;  fifth,  on  bran,  farm  wagons  in  carloads,  sash,  doors, 
and  blinds  from  Cincinnati,  O.,  Louisville,  Ky.,  and  Evansville, 
Ind.,  to  Tifton  than  to  Brunswick,  Ga.,  and,  sixth,  on  white  lead 
in  carloads  from  St.  Louis,  Mo.,  to  Tifton  than  to  Brunswick, 
Ga. 

The  defendant  the  Tifton  &  Northeastern  Railroad  Company 
answering  "admits  each  and  every  allegation  of  the  said  peti- 
tion to  be  true,"  but  avers  that  it  is  not  responsible  for  the 
rates  complained  of,  because  its  road  is  but  a  small  part  of  the 
through  lines  leading  to  Tifton  and  it  has  no  voice  in  making  the 
rates  complained  of. 
9  L  C.  C.  Rep.— 11. 
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the  other  Georgia  points  named  in  the  complaint  are  as  follows: 
Amerious,  northwesterly,  71  miles;  Dawson,  westerly,  63  miles; 
Albany,  westerly,  41  miles ;  Cordele,  northerly,  40  miles ;  Val- 
dosta,  southerly,  46  miles ;  Brunswick,  easterly,  129  miles ;  and 
Macon,  northerly,  105  miles. 

The  rates  involved  in  this  case  are  for  all-rail  transportation, 
except  those  from  New  York  which  are  shown  to  apply  by  ocean 
and  rail,  that  is,  by  ocean  to  Savannah,  and  thence  by  rail  to  the 
destinations  indicated  over  one  or  more  of  the  defendant  lines. 
The  distance  by  ocean  from  New  York  to  Savannah  is  about  750 
miles,  and  the  distances  and  routes  from  Savannah  to  said  desti- 
nations are  as  follows : 

To  Tifton,  via  G.  &  A.  and  T.  &  N.  E 186  milea. 

via  G.  &  A.  and  G.  S.  &  F 208  " 

via  S.  P.  &  W.  and  B.  &  W.. 168  " 

To  Americufl,  via  C.  of  G 262  " 

via  G.  &  A 199  " 

To  Dawson,  via  C.  of  G 289  " 

via  G.  &  A 263  " 

via  S.  F.  &  W.,  B.  &  W.  and  G.  &  A 231  " 

To  Albany,  via  C.  of  G 298  " 

via  G.  &  A 276  " 

via  S.  F.  &  W.  and  B.  &  W 209  " 

To  Cordele,  via  G.  &  A 168  " 

via  C.  of  G.  and  G.  S.  &  F 277  " 

To  Macon,  via  0.  of  G 191  " 

The  short-line  distance  from  Savannah  to  Tifton  is  less  than 
that  to  any  of  the  other  points  except  Cordele,  which  is  the  same 
as  to  Tifton. 

Traffic  from  the  east  transport?ed  to  Albany  via  the  Savannah, 
Florida  &  Western  and  Brunswick  &  Western  is  hauled  through 
Tifton.  The  length  of  the  haul  in  that  case  is  209  miles  be- 
tween Savannah  and  Albany,  while  the  distance  from  Savannah 
to  Tifton  over  this  route  is  only  168  miles,  and  the  shorter  dis- 
tance to  Tifton  is  included  in  the  longer  one  to  Albany. 

Traffic  transported  from  Nashville,  Cincinnati,  Louisville, 
Evansville  or  St  Louis  to  any  of  the  Georgia  points  in  question 
would  naturally  pass  through  either  the  Atlanta,  Birmingham, 
or  Montgomery  gateway,  but  the  short  line  would  be  via  At- 
lanta. By  this  way  the  distance  to  Tifton  would  be  greater 
than  to  any  of  the  other  Georgia  points  except  Albany  and  Val- 
dosta.     The  distance  to  Tifton  would  be  less  than  to  Albany  by 
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2  miles,  less  than  to  Valdosta  by  46  miles,  and  the  shorter  haul 
to  Tif  ton  would  be  included  in  the  longer  one  to  Valdosta. 

Shipments  from  New  Orleans  to  Tifton,  Albany,  Dawson, 
Americus,  Cordele,  or  Macon  would  naturally  pass  through  the 
Montgomery  gateway,  which  is  the  short-line  route,  but  when  the 
destination  is  Valdosta  the  short-line  would  be  by  Kiver  Junc- 
tion. By  this  way  the  short-line  distance  to  Tifton  would  be 
greater  than  to  any  of  the  other  Georgia  points  except  Macon. 
The  distance  would  be  lees  to  Tifton  than  to  Macon  by  five  miles. 

The  short-line  distances  referred  to  above  are  tabulated  as  fol- 
lows: 


To 

From 

II 

< 

r 

Is 

1^ 

ii 
1" 

1= 

NashviUe 

Cincinnati 

Louisville 

Evansville 

St  Louis 

482 

669 

643 

637 

803 

484 
671 
645 
639 
805 
469 

475 
650 
636 
630 
796 
447 

448 
626 
600 
603 
769 
462 

442 
629 
603 
697 
763 
493 

528 
715 
689 
683 
849 
507 

377 
564 
538 
532 
698 

New  Orleans 

....  510 

515 

Tifton  was  incorporated  in  December,  1890.  At  that  time 
it  had  about  100  inhabitants.  In  1900  its  population  within  the 
corporate  limits,  according  to  the  United  States  Census,  was 
1,384,  but  the  testimony  shows  that  with  its  suburbs,  Edgewood, 
Phillipsburg  and  Unionville,  the  population  at  the  time  of  the 
hearing  was  from  2,500  to  2,800.  At  that  time  Tifton  had  85 
retail  establishments,  one  wholesale  grocery  store,  a  cotton-gin, 
saw-mill,  planing  mill,  canning  factory,  barrel  factory,  foundry 
and  machine  shop,  and  a  cotton  factory  in  process  of  construc- 
tion. 

The  populations  of  the  other  towns  with  which  Tifton  has 
been  compared  were  in  1900,  according  to  the  United  States 
Census,  as  follows :  Americus,  7,674 ;  Dawson,  2,926 ;  Albany, 
4,606 ;  Cordele,  3,473 ;  Valdosta,  5,613 ;  Brunswick,  9,081 ;  and 
Macon,  23,272. 
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Some  tonnage  statements  were  put  in  evidence  by  defendants. 
For  the  year  ending  May  31,  1900,  deliveries  in  tons  were  made 
as  follows : 


At 


►» 


g  fl  «s 

^       I     I     I     i     I  i  I 

t3                =                ^              «                 S  d  S 

H         <         >        ng         -S  g  5 


Plant  System   ..       9,177    29,281     22,249 

G.  S.  &  F 7,315  36,685     59,576  24,954 

€.  of  G 22,409  163,440    33,483     14,903 

T.  &  N.   E 31,793 

And  for  the  three  months  ending  August  31, 1900. 


At 


By  I       I 


oS 


»  '3  S  a  Si  8 

^       ^      ^        ^        &        8 


Plant  System...       2,288      7,293      4,537 

G.  S.  &  F 1,768  2,681     12,463  6,M2 

C.  of  G 7,226  33,483      7,669      5,358 


T.  &  N.  E 7,396 


The  rates  were  substantially  as  stated  in  the  oomplaint  when 
it  was  filed,  except  that  the  sugar  rates  from  New  Orleans  to  Tif- 
ton  were  34  cents  for  carloads  and  37  cents  for  less  than  carloads, 
and  to  Albany,  Americus,  Dawson,  Cordele  and  Macon  they 
were  23  cents  for  carloads  and  26  cents  for  leas  than  carloads. 
Some  changes  have  since  been  mada  They  have  been  increased 
as  follows : 


Inorease  in  cents  per  100  pounds. 
From  Glasses. 

New  Toric   ...     123456ABCDEHF        Iron,    Iron, 
To  perbbl.  C.L.L.C.L. 

Kaoon 3  S 

Albany 523311215568    10  3  S 

;         9  L  0.  0.  Rbp. 


HAYOB  A  COUNCIL  OF  TIPTON  V.  L.  <fe  N.  B.  B.  00.  ct  oL.      171 

From  Kates  in  oents  per  100  pounds. 

Nashville  Classes. 

To  12        4        Iron, 

V  L.  C.  L. 

Albany 6* 

Tifton Ill 

*0n  special  iron  articles  only. 


From  Suratr,  Sugar, 

New  Orleans  a  L.  L.  C.  L. 

To 

Tifton 3  8 

t 


They  have  been  reduced  as  shown  below : 


From  Eeduction  in  cents  per  100  pounds. 

New  York  Classes. 

To  123456ABCDEH        F        Iron,    Iron 

perbbl.  CJL.  L.CX. 

Tifton 865432522234  4  2i        2i 


From 

Cincinnati,  Sugar,         Sash,         Farm           Bran,               Iron,       Iron, 

Louisville  Doors      Wagons,        C.  L.               0.  L.    L.  C.  L. 

and  and 

Evansville  Blinds, 

To  C.  L.                        ; 

Tifton 18  18  14  5.6  %  % 

From 
Nashville 

To 
Tifton 2%  2% 
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The  rates  now  in  force  are  as  follows : 


From  New  York 

via  ocean 

1 

andraU 

To 

Tif  ton.  .  . 

.128 

Albany.  .  . 

114 

AmericuB. 

.  114 

DawBon.  .. 

.114 

Gordele.  .. 

.114 

Maoon  ..  .. 

.109 

Rates  in  cents  per  100  pounds. 

Classes. 
346     6     ABODE 


H  F  Iron  Iron 
CJi.L.CX. 


128  106  92  73  59  48  43  46  36  35  64  73  66  36i  36| 


08  86  73  60  49  36  48  40  39  58  68  78  37 


08  86  73  60  49  36  48  40  39  58  68  78 


98  86  73  60  49  36  48  40 


58  68  78 


37 
37 


08  86  73  60  49  36  48  40  39  58  68  78  37 
96  83  70  59  48  34  47  35  34  52  60  68  37 


43 
43 
43 
43 
43 
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From 
New  Orleans 
To 

Albany, 
Americus, 
DawBon,  . 
Cordele^ 
Maoon, 
Tif ton.  . .  , 


Su«ar, 
L.C.L. 


26 
40 


Sucar, 


23 
87 


From 
St.  Louis 
To 

Brunsiinck 
Tif  ton.  . .  . 


White 
Lead, 
L.C.L. 

67 

98 


WMte 
Lead, 
CJi.  of  30,000  IbB. 

63 


As  appears  by  the  foregoing  statements^  the  rates  from  Kew 
York  are  lower  to  Tif  ton  than  to  Albany  on  classes  5,  6,  B,  C,  D, 
F^  and  on  iron  in  carloads  and  less^  the  rates  from  Cincinnati, 
Louisville  and  EvansviUe  are  lower  to  Tifton  than  to  Valdosta 
on  class  A,  and  the  rates  from  KashviUe  are  lower  to  Tifton  than 
to  Valdosta  on  classes  1,  2,  3,  A  and  carload  iron.  While  the 
evidence  does  not  refer  specifically  to  these  particular  rates  as 
being  made  by  using  the  lowest  combinations  of  rates  to  and 
from  basing  points,  it  does  indicate  that  rates  generally  to  Tifton 
are  determined  in  that  way.  Rates  from  New  York  to  Tifton 
diflFer  from  those  to  Cordele,  Albany,  Americus  and  Dawson  as 
follows:  They  are  higher  on  classes  1,  2  and  3,  the  same  on 
dass  4,  one  cent  lower  on  classes  5  and  6,  seven  cents  higher  on 
class  A,  two  cents  lower  on  dass  B,  four  cents  lower  on  classes  0 
and  D,  six  cents  higher  on  class  E,  and  five  cents  higher  on  class 
H ;  12  cents  lower  on  dass  F ;  one  third  of  a  cent  lower  on  car- 
load iron  and  6%  cents  lower  on  less  than  carload  iron. 

The  rates  from  Nashville  are  much  more  favorable  to  Tifton 
as  compared  with  those  to  Valdosta  than  the  rates  from  Cincin- 
nati, Louisville  and  EvansviUe  to  Tifton  are  as  compared  with 
those  to  Valdosta.  Rates  from  New  York  to  Tifton  and  Albany 
have  been  brought  nearer  together  by  changes  made  since  the 
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complaint  was  filed.  Some  of  the  rates  to  Tifton  have  been 
made  lower  than  those  to  Albany,  but  they  are  still  higher  to  Tif- 
ton upon  several  classes. 

From  and  after  April  16,  1899,  the  rates  on  sugar  from  New 
Orleans  to  Tifton  were  34  cents  carloads  and  37  cents  less  than 
carloads.     Prior  to  that  date  they  were  32  and  35  cents,  respect- 
ively.    On  October  20,  1900,  the  rates  were   increased  to  37 
cents  on  carloads  and  40  cents  on  less  than  carloads.     During 
the  pendency  of  the  case  the  sugar  rates  from  Cincinnati,  Louis- 
ville and  Evansville  to  Tifton  have  been  reduced  from  69  to  51 
cents  on  carloads  or  less  and  made  the  same  as  the  rates  to  Val- 
dosta.     The  rates  from  New  Orleans  to  Valdosta  are  31  cents  on 
carloads  and  35  cents  on  less  than  carloads.     The  testimony  is^ 
that  rates  from  New  Orleans  to  the  various  points  involved  here- 
in are  adjusted  with  reference  to  the  rates  from  Cincinnati, 
Louisville  and  other  Ohio  Kiver  points.     It  also  appears  that  the 
sugar  rates  to  Tifton  both  from  New  Orleans  and  Ohio  Kiver 
points  are  based  upon  Albany,  that  is,  the  rate  to  Albany  is 
added  to  the  local  from  Albany  to  make  the  rate  to  Tifton.     The- 
transportation  conditions  and  facilities  at  Tifton  are  substan- 
tially equal  to  those  at  Valdosta ;   the  sugar  rates  from  Ohia 
Kiver  points  are  as  low  to  Valdosta  as  to  Tifton ;  sugar  carried 
to  Valdosta  from  New  Orleans  via  Montgomery  may  reach  Val- 
dosta without  passing  through  Tifton,  but  over  a  somewhat 
longer  route  than  those  through  Tifton ;  and  although  the  short 
line   distance   to   Valdosta   is   via   Kiver   Junction   the   dis- 
tance via  Montgomery  to  Tifton  is  only  three  miles  greater 
than  the  short  line  distance  to  Valdosta.      This  short  line 
distance    to    Tifton    is    via   the    Louisville    &    Nashville    to 
Montgomery,   Central  of  Georgia  to  Dawson,   Seaboard  Air 
Line  to  Albany  and  Plant  System  to  Tifton.       The  Central 
of  Gleorgia  has  its  own  rails  to  Albany  via  Smithville,  Ga.,  and  if 
the  traffic  is  hauled  that  way  the  distance  is  increased  about  16 
miles,  making  the  distance  19  miles  greater  to  Tifton  than  to 
Valdosta.     Another   route  via   the   Seaboard  Air  Line  from 
Montgomery  to  Albany  reduces  the  diflFerence  in  di^touce  to  16 
miles.     The  short  line  distance  from  New  Orleans  to  Cordele- 
is  otily  17  miles  greater  than  the  distance  to  Tifton,  and  the 
rates  to  that  point  are  the  same  as  those  to  Albany,  23  cents  on> 
9  L-  C.  C.  Rep. 
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carloads  and  26  cents  on  less  than  carloads,  as  ccmipared  with 
37  cents  and  40  cents,  respectively,  to  Tifton.  The  Louisville 
&  Nashville  is  the  initial  carrier  and  the  Plant  System  is  the 
delivering  carrier  for  this  traffic  to  both  Tifton  and  Valdosta, 
unless  the  traffic  to  Valdosta  passes  through  Tifton.  Under 
the  general  practice  followed  by  the  defendant  carriers  of  adjust- 
ing sugar  rates  from  New  Orleans  with  reference  to  those 
from  Ohio  Kiver  points  it  would  not  be  just,  even  if  New  Or- 
leans sugar  to  Tifton  is  carried  throng  Valdosta,  to  make  the 
rate  to  Tifton  higher  than  to  Valdosta  while  the  rate  from  Ohio 
River  points  through  Tifton  to  Valdosta  is  as  low  as  the  rate  to 
Tifton.  The  present  relation  of  sugar  rates  from  New  Orleans 
to  Tifton  and  Valdosta  unjustly  discriminates  against  Tift<Hi. 
The  similar  distances  to  both  places,  the  initial  and  delivering 
carriers  over  the  short  lines  to  both  points  being  the  same,  the 
same  rates  in  force  to  Valdosta  and  Tifton  from  Ohio  River 
points,  the  practice  of  making  rates  on  sugar  from  New  Orleans 
to  all  points  in  this  territory  with  reference  to  the  rates  from  the 
Ohio  River,  the  fact  that  the  rates  from  New  Orleans  to  Tifton 
about  three  years  ago  were  practically  as  low  as  those  now  in  ef- 
fect to  Valdosta,  and  the  substantial  similarity  in  circumstances 
and  conditions  affecting  the  transportation  of  sugar  to  Tifton 
and  Valdosta,  indicate  the  necessity  of  making  the  sugar  rates 
from  New  Orleans  to  Tifton  the  same  as  those  from  New  Or- 
leans to  Valdosta,  in  order  to  remove  the  present  wrongful  dis- 
crimination against  Tifton. 

The  principal  points  with  which  Tifton  comes  in  competition 
are  Albany  on  the  west,  Cordele  on  the  north,  and  Valdosta  on 
the  south.     The  rates  to  these  points  are  not  unreasonably  low. 

The  relation  of  rates  to  Tifton,  Albany,  Cordele  and  Valdosta 
is  largely  the  product  of  the  basing  point  lyjrstem  of  rate-making 
in  vogue  in  the  southeast.  Certain  places  are  called  base  points 
by  the  carriers,  to  which  through  rates  are  made,  and  local  rates 
therefrom  are  added  to  such  through  rates  to  make  the  total  rates 
to  places  which  are  not  base  points.  . 

The  facilities  for  transportation  to  and  from  Tifton  are  as 
good  as  those  respecting  Albany,  Cordele  or  Valdosta.  Except 
in  the  matter  of  transportation  rates,  the  facilities  for  compe- 
tition of  every  kind  at  Tifton  and  by  her  people  elsewhere  are 
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substantially  as  good  as  the  same  respecting  the  points  just 
named. 

This  adjustment  of  rates  restrains  and  retards  the  growth  and 
prosperity  of  Tif ton.  It  has  operated  to  prevent  the  establish- 
ment of  jobbing  houses  and  other  industries  there.  It  effects 
undue  and  unreasonable  preferences  and  advantages  in  favor  of 
Albany,  Cordele  and  Valdosta  and  undue  and  unreasonable 
prejudice  and  disadvantage  against  Tifton  and  the  dealers,  man- 
ufacturers and  consumers  there.  This  result  is  largely  due  to 
the  excess  in  rates  from  the  east  and  north  on  traffic  to  Tifton 
over  those  on  like  traffic  from  the  same  points  through  Tifton  to 
Albany,  and  in  the  rates  from  the  west  and  north  to  Tifton 
over  those  from  the  same  points  in  this  territory  through  Tifton 
to  Valdosta.  This  is  true  to  the  extent  often  of  excluding  Tif- 
ton merchants  from  competition  with  those  of  the  other  places 
in  this  territory.  As  to  some  traffic  the  rates  on  which  to  Tifton 
are  the  combinations  of  through  rates  to  Albany,  or  some  other 
so-called  basing  point,  and  the  local  rate  from  such  point,  the 
merchants  and  dealers  of  the  other  places  named  can  compete 
with  those  of  Tifton  on  even  terms  in  Tifton  itself. 

The  rates  on  white  lead  from  St.  Louis  were  at  the  time  of  the 
complaint,  and  still  are,  higher  to  Tifton  than  the  combination 
of  rates  to  and  back  from  Brunswick.  The  rates  on  bran,  farm 
wagons  and  sash,  doors  and  blinds  from  Cincinnati,  Evansville 
and  Louisville  points  to  Tifton  are  not  higher  than  the  combina- 
tion of  rates  to  and  back  from  Brunswick. 

Macon  seems  to  be  outside  of  a  rather  natural  group  territory 
which  includes  the  other  Georgia  points  considered,  and  to  be 
materially  affected  by  substantial  circumstances  and  conditions 
not  common  to  the  others. 

Conclusions. 

The  defendants  are  subject  to  the  provisions  of  the  Act  to 
regulate  commerce.  As  before  stated,  the  Tifton  and  North- 
eastern Railroad,  by  which  line  it  appears  from  the  tonnage 
statements  in  the  findings  a  large  proportion  of  the  freight 
reaching  Tifton  is  delivered,  though  disclaiming  responsibility 
for  the  rates  in  question,  "admits  each  and  every  allegation  of 
the  petition  to  be  true."  The  justification  of  the  rates  by  the 
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other  defendants  is  put  mainly  upon  the  theory  that  lower  rates 
for  the  longer  haul  may  in  tJie  discretion  of  the  carriers  be 
established  to  meet  competition  when  it  exists  without  regard 
to  the  rates  for  the  shorter  haul  where  it  does  not  exist.  The 
idea  seems  to  be  that  this  one  fact — actual  operating  competition 
at  one  place  and  not  at  another,  or  greater  at  one  place  than  an- 
other— is  the  controlling  factor  in  such  a  case,  regardless  of  the 
overpowering  advantages  which  the  discriminations  in  rates 
thus  made  may  set  up  in  favor  of  one  competing  community 
against  another.  Applying  that  theory  to  this  case,  several  wit- 
nesses who  are  the  traffic  officials  of  some  of  the  respondent  car- 
riers testified  in  substance  that  the  carriers  to  the  points  of  desti- 
nation in  question  other  than  Tifton  had  competed  with  each 
other  and  thereby  had  brought  into  effect  the  rates  thereto,  which 
were  therefore  competitive  rates  and  lower  than  they  otherwise 
might  reasonably  be  in  the  absence  of  such  competition ;  that  the 
carriers  had  not  competed  at  Tifton  in  the  same  way ;  that  the 
rates  to  Tifton  were  lower  for  like  distances  than  could  be  ob- 
tained by  any  other  known  mode  of  transportation  to  that  place, 
and  that  therefore  in  their  opinion  the  rates  in  question  were 
reasonable  and  just. 

Neither  the  absence  nor  presence  of  competition  by  carriers 
alone,  nor  the  extent  of  its  operation  measured  solely  by  their  fi- 
nancial interests,  can  be  relied  on  to  adjust  rates  reason- 
able and  just  to  all.  There  may  be  effectual  means  foreign  to 
local  traffic  conditions  for  curbing  competition  at  one  point  and 
not  at  another.  One  carrier  may  deem  lower  rates  just  and  due 
to  a  given  point  and  desire  to  put  them  in,  and  yet  be  restrained 
because  of  the  power  of  retaliation  or  the  threat  of  rate  changes 
by  a  rival  carrier  at  some  other  point  detrimental  to  the  former 
carrier.  The  necessary  result  of  the  theory  set  up  in  defense  of 
these  rates  would  be  to  allow  the  carriers  to  create  and  shape  the 
conditions  to  justify  their  rates.  They  could,  among  other 
things,  restrain  competition  at  one  place  by  agreement  or  other- 
wise and  not  do  so  at  another,  and  that,  too,  independent  of 
equal  facilities  for  competition  in  carrying  at  both. 

It  was  said  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Tea^ds  &  P.  B.  Co.  v.  Interstate  Commerce  Commission, 
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162  U.  S.  197,  40  L.  ed.  940,  5  I.  C.  G.  Eep.  405,  16  Sup.  Ct 
Eep.  666 : 

"In  passing  upon  questions  arising  under  the  act,  the 
tribunal  appointed  to  enforce  its  provisions,  whether  the  Com- 
mission or  the  Courts,  is  empowered  to  fully  consider  all  the  cir- 
cumstances and  conditions  that  reasonably  apply  to  the  situa- 
tion, and  that,  in  the  exercise  of  its  jurisdiction,  the  tribimal 
may  and  should  consider  the  legitimate  interests  as  well  of  the 
carrying  companies  as  of  the  traders  and  shippers,  and  in  con- 
sidering whether  any  particular  locality  is  subjected  to  an  un- 
due preference  or  disadvantage  the  welfare  of  the  conmiunitiee 
occupying  the  localities  where  the  goods  are  delivered  is  to  be 
considered  as  well  as  that  of  the  communities  which  are  in  the 
locality  of  the  place  of  shipment." 

To  give  eflfect  to  this  rule  a  much  broader  view  of  the  matter 
must  be  taken  in  a  case  like  this  than  that  of  the  competition  of 
carriers  alone. 

The  situation  complained  of  grows  out  of  the  basing-point  sys- 
tem prevailing  in  this  southern  territory.  Albany  is  a  basing 
point,  and  Valdosta,  while  not  taking  rates  as  low  as  those  to 
Albany,  has  lower  rates  from  the  north  than  those  to  Tifton,  an 
intermediate  point.  If  it  be  granted  that  the  carrier  may  in 
some  instances  make  lower  rates  to  competitive  points  than  are 
made  to  intermediate  non-competitive  points,  we  think  it  clear 
that  the  carrier  is  not  at  liberty  in  the  selection  of  these  basing 
points  to  determine  that  this  town  shall  have  the  benefit  of  the 
low  rate  and  that  town  shall  not,  when  the  means  of  competition 
and  the  conditions  surrounding  that  competition  do  not  mate- 
rially differ.  Dawson  Board  of  Trade  v.  Central  of  Oa.  R.  Co. 
ei  al,  8  I.  C.  C.  Eep.  142. 

The  complainant  contends  that  the  rates  to  Tifton  and  the 
other  points  involved  are  made  and  maintained  by  agreement 
between  the  defendant  carriers,  and  refers  to  the  membership  of 
some  of  the  defendants  in  the  Southeastern  Freight  Association. 
As  tending  to  refute  that  assertion,  the  agreement  under  which 
that  association  is  carried  on  was  put  in  evidence  by  the  defend- 
ants. Whatever  may  have  been  the  case  under  former  agree- 
ments, the  one  on  file  shows  that  but  four  of  the  nine  defendants 
are  members  of  the  present  association :  The  Central  of  Geor- 
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gia,  Georgia  Southern  &  Florida,  Savannah,  Florida  &  Western 
and  Brunswick  &  Western,  the  last  two  being  parts  of  the  Plant' 
System.  It  also  appears  in  the  findings  that  some  of  the  points 
with  which  Tifton  is  compared  have  been  given  reduced  rates 
through  the  independent  action  of  some  one  of  the  competing 
lines  to  those  localities.  This  is  practically  the  only  evidence 
presented  having  direct  bearing  upon  complainant's  claim  that 
the  rates  are  made  and  maintained  by  con.certed  action  on  the 
part  of  the  carriers.  What  may  be  the  actual  practice  of  the 
defendants,  some  of  whom  are  and  some  of  whom  are  not  mem- 
bers of  the  freight  association  mentioned,  does  not  appear. 

Some  reference  is  made  in  the  testimony  to  the  effect  upon 
through  interstate  rat^s  to  Tifton  of  the  action  of  the  Georgia 
Railroad  Conmiission  in  fixing  maximum  rates  for  local  hauls 
within  that  State,  the  general  practice  of  the  carriers  being  to 
combine  the  local  rate  from  a  basing  point  in  Georgia  lo  the 
through  rate  to  such  basing  point  in  making  rates  to  Tifton. 
The  question  as  to  each  of  the  rates  to  Tifton  involved  in  this 
case,  all  of  them  being  interstate  rates  and  not  subject  to  the  ju- 
risdiction of  the  Georgia  Commission,  is  whether  as  a  whole  they 
are  lawful  under  the  Act  to  regulate  commerce,  and  these  rates 
are  compared  in  the  record  with  interstate  rates  to  Albany,  Cor- 
dele  and  other  points  which  are  not  made  by  using  the  maximimi 
rates  of  the  Georgia  Conmiission. 

The  existing  relation  of  the  rates  under  consideration  appears 
to  be  the  incongruous  outcome  of  previous  adjustments  and 
changes  made  from  timt  to  time  largely  with  reference  to  other 
places  than  Tifton  rather  than  llie  result  of  any  consistent  plan 
or  basis  having  care  for  the  just  and  equal  rights  of  all. 

In  the  Dawson  Case  the  Commission  held  that  Dawson,  Ga., 
was  entitled  to  the  same  rates  as  those  to  Americus,  Albany,  and 
Eufaula,  which  had  all  been  given  the  lower  basing-point  rates. 
The  carriers  complied  with  that  order.  In  that  case  it  appeared 
that  from  practically  all  points  of  origin  traffic  to  some  one  of 
these  basing  points  passed  through  Dawson  by  one  or  more  of 
the  defendant  lines.  That  is  also  true  of  Tifton  in  this  case, 
except  as  to  freight  brought  from  New  Orleans,  and  except  that 
from  Ohio  River  points  and  western  points  of  origin  the  rates 
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to  Valdosta  on  traffic  passing  through  Tifton  are  higher  than 
those  to  other  points  near  Tifton,  such  as  Albany  and  Cordele. 

Although  much  could  be  said  in  regard  to  the  propriety  and 
justice  of  giving  Tifton  rates  as  low  as  those  to  Albany  and  Cor- 
dele from  all  directions,  we  think  the  exceptions  just  men- 
tioned are  material  and  should  have  controlling  influence  upon 
our  determination.  The  circumstances  and  conditions  at  Tif- 
ton having  been  found  substantially  similar  to  those  at  Albany 
on  traffic  from  the  East,  the  rates  thereon  to  the  former  should 
not  exceed  those  to  the  latter,  and  the  same  as  to  Tifton  and  Val- 
dosta on  traffic  from  the  West  and  North — the  rates  thereon  to 
Tifton  should  not  exceed  those  to  Valdosta.  The  rates  to  Tif- 
ton which  are  less  than  those  to  Albany  or  Valdosta  from  the  di- 
rections named  were  doubtless  made  so  by  the  carriers  for  suffi- 
cient traffic  reasons,  including  the  lesser  distance  to  Tifton  than 
to  Albany  or  Valdosta,  and  they  are  not  authorized  to  be  in- 
creased by  this  ruling. 

The  present  rates  on  sugar  from  New  Orleans  to  Tifton  are 
unjust  and  unduly  prejudicial  to  Tifton.  Such  rates  to  Tifton 
should  not,  for  the  reasons  expressed  in  the  findings,  exceed  the 
rates  on  the  same  commodity  from  New  Orleans  to  Valdosta. 

Any  higher  direct  rates  to  Tifton  than  the  combination  of 
rates  to  and  back  from  Brunswick  will  apparently  be  removed  by 
these  changes  in  the  tariffs.  If  they  should  not,  the  carriers  will 
doubtless  see  the  propriety  of  correcting  their  tariffs  in  that  re- 
spect without  specific  requirement  by  the  Commission. 

An  order  based  upon  these  conclusions  will  be  entered  and 
be  effective  thirty  days  after  service  thereof  upon  the  carriers. 
9  I.  C.  C.  Eep. 
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(No.  575.) 
THE  CONSOLIDATED  FORWARDING  COMPANY 

V. 

THE  SOUTHERN  PACIFIC  COMPANY;  The  Atchison, 
ToPEKA  &  Santa  Fe  Railway  Company;  The  Santa  Fe 
Pacific  Railway  Company;  and  The  Southern  Califor- 
nia Railway  Company. 


(No.  576.) 

THE  SOUTHERN  CALIFORNIA  FRUIT  EXCHANGE 

v. 

THE  SOUTHERN  PACIFIC  COMPANY;  The  Atchison, 
ToPEKA  &  Santa  Fe  Railway  Company;  The  Santa  Fe 
Pacific  Railway  Company;  and  The  Southern  Califor- 
nia Railway  Company. 


THE   CONTINENTAL   FRUIT   EXPRESS   COMPANY 
and  Armour  &  Company,  Interveners. 


Decided  April  19,  1902. 


Joint  through  routes  and  rates  are  ordinarily  the  subject  of  agreement 
between  the  participating  carriers,  but  when  they  have  been  established, 
and  until  finally  abrogated  or  changed,  they  are  required  by  the  stat- 
ute to  be  kept  open  to  public  use. 

Under  section  6  of  the  Act  two  kinds  or  classes  of  routes  are  recognized 
and  provided  for,  namely,  the  line  of  a  single  carrier,  and  a  continuous 
line  or  route  operated  by  more  than  one  carrier  where  the  participating 
carriers  establish  joint  tariffs  of  rates  or  fares  or  charges  for  such 
continuous  line  or  route;  and  in  respect  of  both  classes  of  lines  or 
routes  the  provision  is  uniform  that  established  rates  shall  not  be  in- 
creased except  after  ten  days'  notice  nor  reduced  except  after  three 
days*  notice. 

In  the  matter  of  rates  for  these  classes  of  lines  or  routes  the  provisions 
of  the  law  differ  in  no  respect  except  one,  and  that  is  merely  that  the 
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Commission  may  prescribe  the  measure  of  publicity  which  the  carriers 
shall  be  required  to  give  of  their  rates  and  fares  on  such  continuous 
lines  or  routes,  while  as  to  the  other  class  such  requirement  is  specified 
in  the  law  itself.  Such  exception  does  not  go  to  the  form,  substance, 
maintenance  or  application  of  the  rates  in  any  degree  whatsoever;  and 
the  Commission  has,  by  order  duly  made  March  23,  1889,  prescribed 
that  carriers  by  such  continuous  lines  or  routes  shall  publish  their 
joint  rates  in  the  same  manner  as  separate  or  individual  roads  are  re- 
quired by  law  to  do. 

4.  Under  the  practice  of  defendants  as  initial  carriers  in  joint  continuous 
routes  of  resei*ving  to  themselves  exclusive  control  of  the  routing  and 
denying  to  shippers  any  choice  or  control  in  a  selection  as  between  dif- 
ferent established  routes,  a  route  or  tariff  may  be  available  to  one 
shipper  but  not  to  another,  and  open  one  minute  to  a  shipper  but  closed 
the  next;  this  to  be  determined  by  the  carriers'  agents  according  as 
they  may  desire  to  distribute  the  shipper's  business  among  one  an- 
other from  time  to  time  or  for  any  reason  whatsoever.  This  prac- 
tice of  defendants  whereby  shippers  are  denied  the  use  of  their 
transportation  facilities  by  established  routes  is  in  violation  of  the 
statute,  and,  in  its  application  by  the  defendants  to  the  traffic  in  ques- 
tion, subjects  the  owners  and  shippers  thereof  to  undue,  unjust  and 
unreasonable  prejudice  and  disadvantage  and  gives  to  the  carriers  un- 
due and  unreasonable  preference  and  advantage. 

6.  Carriers  are  left  by  the  law  to  procure  equipment  for  their  business  by 
lease  as  well  as  otherwise,  and  they  are  not  prohibited  from  leasing 
cars  belonging  to  a  shipper,  nor  are  they  compelled  to  contract  in  this 
respect  with  all  shippers  because  they  do  with  one. 

6.  Tlie  questions  whether  defendants  pool  their  citrus  fruit  traffic  or  divide 
the  earnings  therefrom,  whether  the  blanket  rate  of  $1.25  per  100 
pounds  upon  oranges  and  other  citrus  fruits  from  southern  California 
to  points  on  and  east  of  the  Missouri  River,  and  the  minimum  carload 
weight  of  26,000  pounds,  are  unjust  or  unreasonable,  and  whether  the 
statute  applies  to  the  charges  for  refrigeration,  and  if  so,  whether 
such  charges  are  unjust  or  unreasonable,  are  retained  by  the  Commis- 
sion for  further  hearing  and  investigation. 


Hunsaker  &  Britt  and  Graves,  O'Melveny  &  Shanklin  for 
complainants. 

Wm.  F.  Uerrin  and  R,  S.  Lovett  for  Southern  Pacific  Co. 

E,  D.  Kenna,  C.  N.  Sterry,  Robert  Dunlap  and  H.  J.  Stevens 
for  the  other  defendants. 

0.  M.  Lambertson  and  Guy  C.  Earl  for  the  Continental  Fruit 
Express. 

A.  R.  Urion,  Frank  Hagerman  and  L.  C  Krauthoff  for  Ar- 
mour &  Company. 
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Repobt  and  Opinion  of  the  Commission. 

Clements^  Commissioner: 

In  these  cases,  which  were  heard  together,  the  complaints  are 
substantially  the  same.  The  complaints  all^e,  in  substance,  as 
follows : 

1.  That  defendants  are  common  carriers  subject  to  the  Act  to 
regulate  commerce. 

2.  That  defendants'  charge  of  $1.25  per  100  pounds  for 
transporting  oranges  and  lemons  from  southern  California 
points  to  all  eastern  destinations  beyond  the  State  of  Colorado  is 
excessive  and  unreasonable. 

3.  That  the  charges  collected  by  defendants  for  icing  refrig- 
erator cars  used  in  transporting  oranges  and  lemons  are  exces- 
sive and  unreasonable,  and  that  these  charges  are  paid  over  to 
the  owners  of  such  cars  with  which  defendants  have  contracts, 
and  are  made  for  a  service  which  the  defendants  are  required  by 
law  to  perform  at  a  reasonable  cost  as  a  part  of  the  necessary 
transportation  service. 

4.  That  one  of  the  car  lines  with  which  defendants  have  con- 
tracts is  managed  or  controlled  by  Edwin  T.  Earl,  who  also  man- 
ages and  controls  what  is  known  as  the  Earl  Fruit  Company,  a 
shipper  of  oranges  and  lemons  and  a  competitor  of  the  complain- 
ants, and  that  in  the  management  of  such  car  line  over  defend- 
ants' roads  the  said  Earl  obtains  knowledge  of  shipments  by 
complainants  and  others  which  results  in  giving  to  him  and  the 
Earl  Fruit  Company  an  unlawful  preference  and  subjects  com- 
plainants to  wrongful  disadvantage. 

5.  That  the  Southern  Pacific  Company  and  the  other  defend- 
ants, composing  what  is  known  as  the  "Santa  F6  System,"  have 
unlawfully  agreed  to  pool  tlieir  traffic  in  oranges,  lemons  and 
other  citrus  fruits  which  originate  in  southern  California,  and 
divide  the  net  proceeds  therefrom. 

6.  That  prior  to  January  1,  1900,  complainants  exercised, 
without  objection  on  the  part  of  the  defendants,  their  right  to 
select  the  routes  over  which  their  shipments  should  be  carried  to 
eastern  destinations,  but  upon  that  date  the  defendants  unlaw- 
fully established,  and  have  since  continued  to  enforce,  a  rule 
whereby  the  initial  carrier  reserves  to  itself  the  routing  of  all 
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shipments  of  citrus  fruits  destined  beyond  its  own  terminals. 
That  such  rule  was  adopted  for  the  purpose  of  making  effective 
the  contract  agreements  with  the  car  lines  and  for  enforcing  the 
pooling  agreement  That  the  enforcement  of  such  rule  has  re- 
sulted in  irreparable  injury  to  complainants. 

7.  That  defendants  have  wrongfully  increased  the  minimum 
carload  weights  for  oranges  and  lemons  from  24,000  to  26,000 
pounds,  and  that  this  has  resulted  in  overloading  to  such  extent 
as  to  injure  the  freight. 

In  their  answers  the  defendants  call  for  proof  as  to  the  exist- 
ence and  business  of  the  complainants ;  admit  that  they  are  com- 
mon carriers  subject  to  the  Act  to  regulate  commerce,  and  deny 
each  of  the  violations  of  law  alleged  in  the  complaints.  At  the 
hearing  the  Continental  Fruit  Express  Company  and  Armour 
&  Company  were  allowed  to  intervene  on  behalf  of  the  defend- 
ants. 

The  facts  deemed  material  to  the  proper  disposition  of  the 
cases  are  as  follows : 

Facts. 

1.  Both  complainants  are  corporations  organized  under 
the  laws  of  California.  The  Consolidated  Forwarding  Com- 
pany, one  of  the  complainants,  was  organized  in  November, 
1899,  for  the  purpose  of  forwarding  oranges  and  lemons  from 
California  to  the  various  markets  of  consumption,  and  its  prin- 
cipal place  of  business  is  Riverside,  Cal.  The  other  complain- 
ant, the  Southern  California  Fruit  Exchange,  was  organized  in 
1896  for  the  purpose  of  buying,  marketing  and  selling  citrus 
fruits.  The  complainants  also  act  as  the  agent  of  numerous 
fruit  growers  and  smaller  fruit  exchanges  located  in  southern 
California. 

2.  The  defendants,  the  Southern  California  Eailway  Com- 
pany, Santa  Fe  Pacific  Railway  Company  and  Atchison,  To- 
peka  &  Santa  Fe  Railway  Company,  are  parts  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway  System,  conmionly  known  as  and 
hereinafter  called  the  "Santa  F6  System,"  which  operates  a  line 
from  Los  Angeles  and  other  points  in  southern  California  to 
Chicago  in  the  State  of  Illinois.  The  defendant,  the  Southern 
Pacific  Company,  operates  a  line  of  railway  from  Los  Angeles, 
Cal.,  via  El  Paso,  Tex.,  to  New  Orleans,  La.,  and  from  Los  An- 
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geles  via  Sacramento,  Cal.,  to  Ogden,  Utah.  At  the  terminals 
mentioned  and  at  numerous  junction  points  upon  their  lines  the 
defendant  systems  connect  with  other  carriers  and  form  through 
connecting  routes  for  the  transportation  of  oranges  and  lemons 
and  other  citrus  fruits  from  all  shipping  points  in  southern  Cali- 
fornia to  practically  all  consuming  markets  in  the  United  States. 
For  all  shipments  of  these  commodities  the  defendant  railway 
lines  or  systems  are  the  receivers  or  initial  carriers  of  the 
freight 

3.  The  defendant  carriers  have  in  effect  a  common  tariff  on 
citrus  fruits  from  southern  California  shipping  points  to  the 
Missouri  Kiver  and  points  east  thereof.  This  joint  tariff  fixes 
a  single  or  blanket  rate  of  $1.25  per  100  pounds  to  practically 
all  points  on  and  east  of  the  Missouri  River,  and  names  183 
participating  roads,  which  are  classified  in  the  tariff  as  Western 
Koads,  New  England  Roads  and  roads  in  Trunk  Line  and  Cen- 
tral Freight  Association  Territories.  Thirty-one  carriers  in 
southeastern  common-point  territory  are  also  named  with  the 
following  note:  "For  application  of  rates  to  Southeastern 
Common  Points  see  page  6  of  East  Bound  Tariff,  No.  3-6." 
This  tariff  prescribes  a  minimum  carload  weight  of  26,000 
pounds,  which  minimum  weight  has  been  in  force  under  all  tar- 
iffs applying  on  this  class  of  freight  since  November  15,  1899. 
Prior  to  that  date  the  minimum  carload  weight  was  at  different 
times  24,000  pounds  and  20,000  pounds. 

The  tariff  prescribes  the  following  general  rules  of  shipment 
at  the  rates  specified  above : 

"Oranges,  Lemons  and  Grape  Fruit,  in  packages,  or  in  cars 
having  fixed  or  transient  crates  for  same,  O.  R.  weather,  decay, 
shortage  and  delay,  prepaid  or  guaranteed,  at  estimated  weights 
shown  below,  in  carloads,  minimum  weight  26,000  pounds." 

The  estimated  weights  fixed  by  the  tariff  are:  Oranges,  72 
pounds  per  box;  lemons,  84  pounds  per  box;  grape  fruit,  68 
pounds  per  box;  when  in  standard  size  boxes,  namely,  for 
oranges  and  grape  fruit  12x12x26  inches,  and  for  lemons 
11x1414x27  inches,  outside  measurement.  When  oranges  and 
grape  fruit  are  packed  in  the  car  the  cubic  space  allowed  for  the 
estimated  -weights  is  liyoxllYox^^  inches.  If  boxes  of  irregu- 
lar sizes  are  loaded,  actual  weight  as  ascertained  at  point  of  ship- 
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ment  will  be  charged  upon  the  entire  carload.  Citrus  fruits  are 
described  in  the  tariff  as  ''the  fruits  of  trees,  such  as  the  orange, 
lemon,  citron,  etc.,  whose  leaves  do  not  fall  in  the  autumn.  The 
principal  citrus  fruits  are  oranges,  lemons,  limes,  mandarines, 
tangarines,  citrons  and  grape  fruit." 

"In  guaranteeing  the  through  rate  named  herein,  the  absolute 
and  unqualified  right  of  routing  beyond  its  own  terminal  is  re- 
served to  initial  carrier  giving  the  guarantee.  In  accordance 
with  this  rule,  agents  will  not  accept  shipping  orders  or  other 
■documents,  if  routing  instructions  are  shown  thereon.  Neither 
will  agents  accept  verbal  routing  instructions." 

This  rule  is  followed  by  one  in  regard  to  diversion  of  the 
freight  from  the  point  or  route  as  originally  consigned,  which 
first  appeared  in  the  tariff  now  in  effect,  and  reads  as  follows : 

"Initial  carrier  will  route  each  car  from  point  of  origin  to 
point  of  destination,  and  diversions  in  transit  will  not  be  per- 
mitted except  by  consent  of  initial  carrier,  who  will  thereupon 
designate  new  routing  when  diversion  necessitates  change 
therein." 

The  tariff  also  contains  a  note  that  "When  initial  carrier 
makes  notation  on  Way  Bills  giving  connecting  carriers  specific 
instructions  pertaining  to  the  freight,  all  connecting  lines*  fol- 
lowing such  instructions  are  protected  by  bond  in  the  hands  of 
initial  carrier."  Shippers  are  required  to  execute  and  file  with 
the  carrier  a  special  or  general  bond  of  indemnity  applying  par- 
ticularly in  cases  of  diversion  of  the  freight. 

The  tariff  now  in  force  became  effective  January  21,  1902. 
The  rule  reserving  to  the  initial  carriers  the  right  to  route  the 
freight  appears  also  in  the  tariff  in  effect  on  and  after  January 
1,  1900,  and  which  was  in  force  when  the  complaints  were  filed. 
The  tariff  applying  on  this  citrus  fruit  traffic  is  a  joint  tariff  be- 
tween the  defendant  initial  carriers  and  the  numerous  other  car- 
riers therein  named,  and  is  filed  with  this  Commission  pursuant 
to  the  requirements  of  section  six  of  the  Act  to  regulate  com- 
merce in  relation  to  joint  tariffs  over  continuous  lines  or  routes. 
By  authority  granted  in  that  section  of  the  Act  as  amended 
March  2,  1889,  the  Commission  made  order  on  March  23,  1889, 
requiring  the  publication  of  joint  tariffs  thereafter  issued  for 
ten  days  prior  to  the  taking  effect  of  any  advanee  and  for  three 
9  I.  C.  C.  Rep. 


188  INTEBSTATE  COMMEBCS  BEPOSTS. 

days  prior  to  the  taking  effect  of  any  reduction  in  the  joint  rate^ 
and  that  order  in  respect  to  the  publication  of  joint  tariffs  is  still 
in  force. 

Although  control  of  the  routing  was  first  reserved  to  the  ini- 
tial carriers  in  the  tariff  effective  November  16,  1899,  the  testi- 
mony indicates  that  the  rule  was  not  made  effective  until  Janu- 
ary 1,  1900.  Prior  to  January  1,  1900,  shippers  were  per- 
mitted by  the  defendants  to  exercise  the  right  to  control  the  rout- 
ing and  to  divert  the  freight  from  tlie  destination  point  or  route 
named  in  the  billing.  This  right  to  control  and  to  divert  ship- 
ments before  they  reached  the  billed  destination  is  claimed  by 
complainants  as  a  legal  right,  the  exercise  of  which  is  necessary 
to  the  proper  and  profitable  marketing  of  these  products.  The 
shippers  individually  or  through  their  freight  exchanges  are 
kept  advised  of  the  state  of  the  market  in  eastern  cities,  and  they 
frequently  find  it  of  great  advantage  to  have  a  car  which  has 
been  billed  to  Chicago,  for  instance,  stopped  at  Kansas  City,  St* 
Louis  or  some  other  point  or  sent  on  farther  east  to  Cincinnati 
or  New  York,  where  at  the  time  the  demand  may  be  greater  and 
the  price  higher  than  in  Chicago.  This  practice  of  diverting 
carload  shipments  from  the  original  destination  is  common  and 
is  usually  allowed  by  carriers  throughout  the  country.  The 
orange  shippers  protected  the  carriers  from  loss  which  might 
arise  through  diversion  of  the  freight  by  giving  an  indemnity 
bond  to  the  initial  carrier,  and  it  appears  from  a  notice  in  the 
present  tariff  that  this  practice  is  still  followed  when  diversions 
are  permitted  by  the  carrier.  Numerous  examples  appear  in 
the  testimony  and  are  used  by  complainants  in  their  brief  show- 
ing that  to  divert  a  car  to  some  points  or  to  specified  territories 
the  freight  must  be  sent  over  particular  routes,  and  that  it  is 
necessary  to  the  proper  carrying  on  of  his  business  that  the  ship- 
per should  know  and  control  the  routing. 

Some  time  in  the  fall  of  1899  the  defendant,  the  Southern 
California  Railway  Company,  issued  a  circular  stating  that  on 
and  after  January  1,  1900,  it  would  reserve  to  itself  the  right 
of  routing  these  citrus  fruits,  and  on  January  20, 1900,  it  issued 
a  private  circular  to  agents  containing  instructions  how  the  ship- 
ments should  be  routed.  The  body  of  this  circular  to  agents 
reads  as  follows : 
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Referring  to  Circular  Letter  No.  45  regarding  forward- 
ing of  citrus  fruit,  effective  January  1,  1900,  you  will 
route  shipments  of  citrus  fruit  originating  at  your  station 
in  accordance  with  the  instructions  herein  given. 

1.  Destinations  and  routes  that  you  will  use,  and  per- 
centage of  business  that  it  is  desired  to  send  via  different 
railroads  is  shown  below.  You  will,  in  forwarding  ship- 
ments, divide  between  connecting  lines  in  accordance  with 
the  proportions  shown  in  this  sheet 

2.  Shipments  to  any  point  reached  by  Santa  Fe  System 
lines  must  follow  its  track  to  destination. 

3.  Shipments  to  points  not  shown  in  this  list  that  are 
local  on  any  connecting  line,  give  the  Santa  Fe  System 
longest  possible  haul  and  make  reasonable  direct  route. 

4.  Shipments  to  points  beyond  Santa  Fe  System  lines 
reached  by  more  than  one  railroad,  and  that  is  not  shown 
in  the  list  of  destinations  given  herein,  you  will  forward 
via  the  most  direct  route,  having  in  view  the  long  haul  for 
the  Santa  Fe  System. 

6.  Shipments  via  Colton  or  Los  Angeles  to  an  eastern 
destination  via  Southern  Pacific  line,  you  will  bill  care  of 
Southern  Pacific  Company  with  no  other  routing,  except 
specially  instructed  by  this  office;  you  may  show  on  way- 
bill when  necessary  point  shipper  desires  car  to  pass 
through  to  reach  certain  markets  in  accordance  with  in- 
structions in  paragraph  six.  Agent  of  the  Southern  Pa- 
cific Company  at  Colton  or  Los  Angeles,  as  case  may  be, 
will  forward  you  immediately  after  billing,  an  abstract  on 
the  waybill  showing  routing  through  to  destination.  This 
is  done  that  you  may  be  able  to  show  on  the  bill  of  lading, 
if  so  desired  by  shipper,  routing  through,  or  give  this  in- 
formation in  any  other  form  to  shipper. 

6.  Shippers  will  be  allowed  to  make  following  notation 
on  shipping  order  covering  shipments  of  Citrus  Fruit  and 
carrier  will,  so  far  as  consistent,  comply — 

"Would  prefer  this  car  to  pass  through 

J) 

points  that  shipper  may  likely  market  the  car  to  be  shown 
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in  blank  spaces  but  must  in  every  instance  be  point  reached 
by  more  than  one  railroad. 

7.  When  a  shipper  asks  for  some  particular  delivery  and 
you  are  satisfied  that  it  is  necessary  to  the  business  that  it 
be  given,  and  if  the  route  is  one  authorized  in  this  circular 
and  will  not  shorten  the  Santa  Fe  System  haul,  you  may 
route  as  the  shipper  desires  so  far  as  the  delivering  line  is 
concerned.  If  any  intermediate  lines,  you  will  use  such 
of  them  as  will  best  serve  to  divide  the  business  in  accord- 
ance with  the  proportion  shown  herein. 

8.  This  circular  is  for  the  private  information  of  the 
Agent  to  whom  it  is  sent,  must  be  kept  under  lock  and  key 
and  not  to  be  shown  to  any  outsiders  or  employee  except 
such  employees  as  have  to  use  it  in  their  station  work,  and 
representatives  of  the  Freight  Department  and  General 
Officials  of  the  Southern  California  Railway.  Agents  will 
be  held  strictly  accountable  for  the  proper  care  of  this  cir- 
cular. 

Agents  will  distribute 
shipments  in  accordance 
with  percentages  sho\vn  in 
this  colimin. 

That  part  of  the  circular  showing  these  percentages  was  not 
furnished  at  the  hearing. 

While  under  the  terms  of  this  circular  certain  diversions  are 
permitted,  the  shippers  contend  that  this  provision  is  insuffi- 
cient, because  without  knowing  and  controlling  the  routing  the 
shipper  is  imable  to  locate  the  cars  or  to  determine  what  car  can 
be  diverted  most  advantageously.  Whether  this  circular  has 
been  canceled  or  superseded  by  another  does  not  appear.  If 
the  shipper  cannot  either  control  or  know  the  routing  he  is  un- 
questionably prevented  from  diverting  the  freight  as  occasion 
may  require,  and  if  he  cannot  control  the  routing,  but  must  ac- 
cept such  route  as  the  carrier  may  choose,  his  business  may  be, 
and  in  the  nature  of  things  must  often  be,  unjustly  affected. 
One  example  would  be  that  a  particular  delivery  upon  some  line 
to  the  consignee  may  thereby  be  denied.  It  is  not  understood, 
however,  that  all  diversions  are  denied.  The  tariff  shows  that 
diverting  the  traffic  from  one  destination  to  another  is  permitted 
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Avhen  the  shipper  can  obtain  the  consent  of  the  initial  carrier, 
and  the  testimony  is  that  while  the  initial  carriers  do  not  always 
route  as  requested  by  the  shippers  they  generally  do  comply  with 
such  requests. 

The  defendants  claim  that  the  rule  reserving  to  the  initial  car- 
rier the  right  to  route  the  traffic  was  necessary  to  enable  them  to 
secure  a  discontinuance  of  a  practice  of  paying  rebates  which 
prevailed  previous  to  the  establishment  of  the  rule,  and  which 
is  referred  to  in  another  part  of  these  findings.  Just  how  the 
rule  actually  operates  to  prevent  rebate  payments  by  connecting 
lines  or  others  is  not  disclosed.  The  situation  warrants  the  in- 
ference, however,  that  these  two  initial  carriers  or  systems,  con- 
necting with  other  carriers  at  various  points,  and  they  in  turn 
connecting  with  numerous  other  carriers  as  shown  by  the  tariff, 
are  able  by  acting  in  concert,  and  routing  as  they  see  fit,  to  only 
send  traffic  over  the  roads  of  such  carriers  as  fulfilled  an  agree- 
ment to  refrain  from  making  any  rate  concession  to  the  shippers, 
and  some  influence  of  like  character  could  doubtless  be  exerted 
by  them  upon  the  car  lines  which  are  also  hereinafter  referred 
to.  This  citrus  fruit  traffic  is  the  only  kind  of  freight  concern- 
ing which  the  defendant  carriers  insist  upon  designating  or  con- 
trolling the  routing  to  eastern  markets.  That  is  the  testimony, 
but  defendants'  general  eastbound  freight  tariff  bears  upon  its 
title  page  a  notation  that  the  routing  is  absolutely  and  unquali- 
fiedly reserved  to  the  initial  carrier. 

4.  Some  testimony  was  given  in  regard  to  the  increase  of  the 
minimum  carload  weight  from  24,000  to  26,000  pounds,  and 
the  claim  of  complainants  that  such  increase  was  unjust.  All 
but  a  small  proportion  of  the  ventilator-refrigerator  cars  used 
in  carrying  this  traffic  are  40-foot  cars,  and  no  difficulty  is  found 
in  loading  that  quantity  in  these  cars.  Oranges  are  packed  usu- 
ally in  standard  boxes  of  the  size  specified  above  as  prescribed 
in  defendants'  tariff.  The  number  of  oranges  packed  in  a  box 
ranges  from  80  to  300,  and  sometimes  more.  The  boxes  stand 
on  end  in  the  cars  and  are  loaded  three  tiers  high,  362  boxes  to 
the  40-foot  car.  The  interior  space  of  the  40-foot  ventilator-re- 
frigerator car  now  in  general  use  is  32x8x8  feet,  or  2,048  cubic 
feet  A  box  of  oranges  occupies  about  2  cubic  feet,  and  the  full 
load  of  362  boxes  about  724  cubic  feet.  While  for  shipping 
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purposes  a  box  of  oranges  is  estimated  to  weigh  72  pounds,  the 
actual  weight  is  about  78  pounds.  The  actual  weight  carried 
upon  the  26,000  minimum  basis  and  estimated  weights  is  about 
28,236  pounds.  With  the  40-foot  car  in  use,  any  damage  to  the 
fruit  from  overloading,  or  rather  from  putting  too  much  of  the 
fruit  in  a  given  space,  is  apparently  obviated.  Some  of  the  tes- 
timony is  to  the  effect  that  the  smaller  car  can  be  used  to  greater 
advantage  by  the  shipper  in  particular  markets,  but  no  great 
stress  was  laid  upon  this  in  the  argument,  and  if  it  is  important 
we  should  require  more  evidence  upon  the  point  than  appears 
in  the  present  record. 

5.  In  October,  1897,  the  Southern  Pacific  Company  entered 
into  contracts  with  certain  private  car  owners  to  supply  the 
Southern  Pacific  with  ventilator-refrigerator  cars.  The  con- 
tracts went  into  effect  November  1,  1897,  and  were  to  remain 
effective  during  five  years  from  that  date.  These  private  car 
companies  are  the  Continental  Fruit  Express,  the  Fruit  Grow- 
ers' Express  and  the  Santa  Fe  Fruit  &  Refrigerator  Line. 
About  90  per  cent  of  the  stock  of  the  first-named  company  is 
owned  by  Mr.  E.  T.  Earl,  its  President.  Armour  &  Company, 
of  Chicago,  own  the  Fruit  Growers'  Express.  The  ownership 
of  the  Santa  Fe  Fruit  &  Refrigerator  Line  is  not  clearly  shown, 
though  there  is  some  testimony  to  the  effect  that  the  cars  of  the 
third  company  were  furnished  by  the  Santa  Fe  Pacific  Railway 
Company. 

These  contracts  call  for  a  maximum  equipment  of  1,500  cars 
from  each  of  the  car-line  companies.  The  Continental  Fruit 
Express,  having  already  furnished  1,000,  agreed  to  furnish  500 
more;  the  Fruit  Growers'  Express,  having  already  furnished 
700,  agreed  to  furnish  800  more ;  and  the  Santa  F6  Fruit  &  Re- 
frigerator Company,  having  already  furnished  1,200,  agreed  to 
furnish  300  more.  Under  these  contracts  it  was  agreed  thit 
such  cars  should  be  open  upon  equal  terms  to  all  applying  ship- 
pers; that  the  Southern  Pacific  should  operate  them,  but  the 
car-line  companies  should  ice  and  keep  them  in  repair  and  make 
reasonable  refrigerator  charges;  that  the  Southern  Pacific 
should  pay  for  the  use  of  such  cars  loaded  with  citrus  fruit,  de- 
ciduous fruit,  or  vegetables,  from  southern  California  points, 
three-fourths  of  one  cent  per  car  per  mile  for  the  movement  over 
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said  railroad,  but  no  mileage  would  be  paid  west  bound,  except 
when  loaded  with  freight  requiring  refrigeration  or  ventilator- 
refrigerator  cars  for  protection  against  heat  or  frost,  in  which 
event  the  Southern  Pacific  should  pay  six-tenths  of  one  cent  per 
car  per  mile.  The  Southern  Pacific  also  guaranteed  that  such 
cars  should  be  in  service  to  the  reasonable  limit  of  their  utility. 
While  there  is  ground  for  inference  that  the  same  rate  of  mile- 
age is  paid  to  the  car-line  companies  by  connecting  carriers, 
there  is  no  specific  testimony  upon  that  point. 

Substantially  the  same  contracts  were  entered  into  with  the 
Southern  California  Railway  Company  and  the  Santa  Fe  Pacif- 
ic Railway  Company,  parts  of  the  Santa  F6  System ;  but  no  con- 
tract between  those  companies  and  the  Santa  F6  Fruit  &  Refrig- 
erator Line  appears  in  the  record.  These  contracts  are  mudi 
more  favorable  to  the  carriers  than  those  previously  in  force. 
The  mileage  rate  paid  by  the  carriers  was  formerly  three-fourths 
of  a  cent  in  both  directions. 

The  ventilator-refrigerator  cars  are  improved  40-foot  cars 
with  patent  ventilating  and  refrigerating  appliances  to  prevent 
injury  to  the  traflBc  from  frost  and  heat.  The  refrigeration  is 
done  by  means  of  a  tank  at  each  end  of  the  car.  The  tanks  will 
hold  10,000  pounds  of  ice.  The  only  charge  made  to  shippers 
for  the  use  of  these  cars  is  that  which  is  imposed  when  refrigera- 
tion is  required. 

6.  The  following  table  shows  the  charges  for  refrigeration 
upon  oranges  and  lemons  and  other  citrus  fruits  and  vegetables 
from  southern  California  points  to  eastern  destinations  which 
were  made  by  the  Continental  Fruit  Express  from  1892  to  1900, 
inclusive,  during  the  season  from  March  to  December  of  each 
year. 
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had  not  been  refrigerated  at  all.  These  icing  or  refrigerating 
charges  cover  the  use  of  special  equipment,  cost  of  the  ice,  labor, 
and  supervision  of  cars  in  transit.  The  railway  employees  at- 
tend to  the  ventilation.  The  winter  charges  are  less  because  less 
ice  is  required  and  the  cost  of  ice  is  lower  in  that  season.  The 
charges  of  the  other  car  lines  were  and  are  the  same  as  those  of 
the  Continental  Fruit  Express.  When  icing  is  desired  by  ship- 
per, "icing  requested"  is  noted  upon  the  billing  of  the  freight 
by  the  carriers'  agent.  These  charges  are  not  published  in  the 
railroad  tariffs  or  filed  in  any  form  with  this  Commission.  The 
refrigeration  charges  are  collected  by  the  railroad  companies  and 
turned  over  to  the  car-line  companies.  Prior  to  1897  it  appears 
that  the  Santa  Fe  System  collected  the  refrigerator  charges,  but 
that  on  shipments  via  the  Southern  Pacific  the  collection  was 
made  by  the  car  lines  themselves. 

Only  about  20  per  cent  of  the  total  number  of  cars  shipped  in 
a  season  are  refrigerated.  The  icing  of  cars  b^ns  in  March  or 
early  April  and  continues  throughout  the  remainder  of  the  ship- 
ping season.  Oranges  and  other  citrus  fruit  moved  under  re- 
frigeration from  southern  California  to  eastern  markets  are 
routed  via  three  gateways,  Ogden,  Utah,  Albuquerque,  N.  M., 
and  El  Paso,  Tex.  The  car-line  companies  have  the  icing  dqne 
at  a  number  of  points  along  the  different  routes.  The  Con- 
tinental Fruit  Express  Company  ices  its  cars  at  the  following 
points;  Ogden  Route — Los  Angeles,  Sacramento,  Truckee,  Og- 
den and  North  Platte.  Albuquerque  Route — San  Bernardino 
or  Los  Angeles,  the  Needles,  Albuquerque,  Las  V^as  and  Ar- 
gentine. El  Paso  Route — Los  Angeles  or  Colton,  Tucson,  El 
Paso,  Fort  Worth  and  Kansas  City.  Along  any  of  the  routes, 
if  the  ears  are  destined  beyond  Chicago,  they  are  iced  at  Chi- 
cago; if  destined  as  far  east  as  the  Atlantic  Seaboard  they  are 
iced  at  one  or  two  points  beyond  Chicago.  Artificial  ice  is  used 
at  some  points  and  natural  ice  at  others.  At  Ogden,  North 
Platte  and  Omaha  on  the  Union  Pacific  the  ice  is  furnished  and 
placed  in  the  car  tanks  by  the  railroad,  but  at  the  expense  of  the 
car  lines.  It  does  not  appear  that  the  Continental  Fruit  Ex- 
press Company  has  any  ice  houses  in  use  anywhere  outside  of 
California ;  that  company  contracts  with  either  the  railroads  or 
the  ice  companies  to  do  the  icing.     This  express  company  does, 
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however,  have  employees  at  these  icing  stations  whose  business 
it  is  to  look  after  the  icing  of  the  cars  immediately  upon  their 
arrival,  and  make  daily  reports  to  the  head  office,  including  time 
of  arrival  and  time  of  departure,  and  the  amount  of  ice  placed 
in  the  different  cars.  Such  employees  are  paid  according  to  the 
importance  of  the  icing  station  and  the  volume  of  business  they 
have  to  handle.  Some  are  paid  $60  per  month  and  others 
as  high  as  $125  per  month.  These  men  are  kept  in  the  employ 
of  the  car  lines  all  the  year.  On  account  of  the  delay  in  the  ar- 
rival of  trains,  ice  is  often  kept  on  the  icing  platforms  exposed 
to  the  weather  for  a  considerable  period  before  the  trains  arrive. 

7.  For  seven  or  eight  years  prior  to  1900  the  shippers  of 
citrus  fruits  from  southern  California  to  competitive  points  in 
the  east  received  rebates  ranging  from  $15  to  $25  per  car, 
which  were  paid  in  a  great  many  cases  by  the  car-line  compa- 
nies. The  published  refrigerator  charges  were  exacted  and  sub- 
sequently the  "allowance"  was  paid  back  to  the  shippers.  The 
eastern  connections  of  the  defendants  also  paid  these  rebates  or 
a  part  of  them  through  their  representatives  direct  to  the  ship- 
pers. These  eastern  connections  are  also  shown  in  some  cases 
to  have  paid  the  car-line  companies  more  than  the  actual  car 
mileage  charges,  in  order,  as  Mr.  Earl,  of  the  Continental  Com- 
pany, testified,  to  help  out  the  car  line  in  paying  the  rebates. 

The  payment  of  these  rebates  was  well  known,  and  they  were 
made  generally  to  all  shippers.  Bebates  were  paid  when  the 
car  was  not  refrigerated,  as  well  as  when  it  was,  though  they 
were  greater  when  refrigeration  was  used.  The  average  rebate 
was  $15  when  not  refrigerated  and  $25  when  refrigerated. 
It  appears  that  the  eastern  connections  of  the  defendants  were 
willing  to  pay  these  rebates,  or  their  shares  of  them,  in  order 
to  have  the  traffic  routed  over  their  lines.  Mr.  Naf  tzger,  Presi- 
dent of  the  Southern  California  Fruit  Exchange,  filed  a  state- 
ment showing  rebates  received  by  that  complainant  during  the 
four  years  1895,  1896,  1898,  and  1899.  The  rebates  for  1895 
and  1896  were  from  the  Overland  Despatch.  The  reason  why 
1897  is  omitted  is  because  he  claims  to  have  had  no  data  for  that 
year.  These  rebates  aggregate  for  those  four  years  $87,165 
from  shipments  under  refrigeration  and  $137,326  from 
shipments    not    refrigerated,    making    a   total    of    $174,491. 
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As  the  practice  of  paying  these  rebates  was  general,  the  shippers 
came  to  regard  them  as  part  of  their  legitimate  returns  from  the 
orange  business.  The  payment  of  these  rebates  was  discon- 
tinued January  1,  1900,  and  there  is  no  evidence  that  the  prac- 
tice has  been  resumed. 

8.  A  part  of  the  testimony  is  devoted  to  the  question  whether 
the  carriers  by  making  and  carrying  out  the  contract  for  cars 
with  the  Continental  Fruit  Express,  of  which  Mr.  E.  T.  Earl  is 
shown  by  the  evidence  to  be  the  President,  do  not  afford  an  un- 
due preference  to  the  Earl  Fruit  Company,  of  which  that  gentle- 
man is  also  president.  The  Continental  Express  being  a  car 
company,  keeps  informed  of  the  position  of  its  cars  from  day 
to  day  and  has  more  or  less  knowledge  of  the  shipments  carried 
in  them,  and  as  Mr.  Earl  is  President  of  that  company  and  the 
Earl  Fruit  Company,  a  competing  shipper  with  complainants 
and  others,  it  is  claimed  that  he  is  able  to  use  the  knowledge  he: 
acquires  in  the  management  of  the  express  company  to  benent 
his  fruit  company.  Mr.  Earl  appears  to  be  the  only  shipper  of 
fruit  from  southern  California  who  is  also  in  the  position  of 
operating  or  managing  one  of  the  car  lines.  Undoubtedly  this 
tends  to  give  him  as  a  shipper  an  unfair  advantage  over  other 
shippers.  For  this  reason  shippers  have  at  various  times  ob- 
jected to  the  use  of  the  Continental  cars,  although  the  cars  them- 
selves are  admitted  to  be  in  every  way  satisfactory.  The  evi- 
dence indicates,  however,  that  the  Southern  Pacific  at  first  re- 
fused to  run  the  Earl  cars  and  only  consented  to  do  so  after  these 
cars  had  come  into  quite  general  use  through  the  demands  of 
shippers. 

Mr.  Stubbs,  the  Traffic  Manager  of  the  Southern  Pacific,  in 
regard  to  these  cars  said :  "I  desire  to  repeat  what  I  have  said 
before,  that  if  three  years  ago,  when  I  made  the  contract  for  this- 
line,  that  it  had  been  known  that  there  was  this  objection  to  this- 
car  line  that  we  certainly  should  not  have  taken  Mr.  Earl'a 
cars."  And  again  it  is  said  by  Mr.  Stubbs:  "I  will  state  that 
when  we  get  rid  of  this  contract  that  is  now  in  effect,  that  we 
will  not  make  it  again,  and  if  we  had  known  of  the  condition  of 
affairs,  it  would  not  have  been  made." 

Further  on,  in  the  same  connection,.  Mr.  Stubbs  also  said : 
"I  say  now  that  when  this  contract  has  expired  that  we  will  not 
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make  a  contract  with  any  other  shipper."  Under  the  terms  of 
the  contract  it  will  expire  during  the  present  year,  and  with  its 
expiration  the  complaint  will  be  satisfied  in  that  respect,  if  it 
has  not  already  been  obviated  by  changes  in  the  car-line  man- 
agement. 

9.  Oranges,  lemons,  and  other  citrus  fruits  in  Southern  Cali- 
fornia are  grown  in  localities  reached  by  the  Southern  Pacific 
and  Santa  Fe  Systems  in  such  volume  as  to  produce  naturally 
about  equal  proportions  along  each  line.  The  complainants  al- 
lege that  these  carriers  pool  the  business  and  divide  the  net  pro- 
ceeds or  revenue.  This  is  denied  by  the  defendants  both  in  the 
answers  and  testimony  submitted  on  their  behalf. 

It  does  appear,  however,  that  these  two  systems  endeavor  to 
preserve  the  equal  division  of  this  traffic,  and  with  both  carriers 
acting  together  to  secure  that  result  one  efficient  means  to  such 
end  would  be  the  operation  of  their  tariff  rule  reserving  to  them- 
selves the  routing  of  the  freight  to  eastern  destinations  as  they 
see  fit. 

The  circimistances  attending  the  execution  of  the  car-line  con- 
tracts, such  as  being  executed  at  the  same  time,  the  exclusion  of 
all  other  car  lines,  the  fact  that  the  railroads  have  each  year  di- 
vided their  demands  for  these  cars  between  the  three  car  lines  in 
certain  proportions,  and  that  Armour  &  Company  consented  to 
the  Continental  Fruit  Express  increasing  the  number  of  its  cars 
in  the  orange  business  in  consideration  of  the  Continental  Com- 
pany withdrawing  from  competition  in  the  southern  strawberry 
trade,  are  pointed  out  by  complainants  to  indicate  an  unlawful 
agreement  or  understanding  between  the  defendant  railroad 
companies.  It  was  admitted  by  Mr.  Stubbs,  the  Traffic  Man- 
ager of  the  Southern  Pacific,  at  the  hearing  in  Washington  that 
the  way  the  cars  were  apportioned  between  the  car  lines  by  the 
railroad  company  may  be  called  a  division,  but  he  claimed  that 
it  was  not  an  unlawful  division.  A  letter  of  Mr.  Stubbs  put  in 
as  an  exhibit  to  the  testimony  shows  that  Mr.  Earl,  President  of 
the  Continental  Express,  called  upon  the  Traffic  Manager  of  the 
Southern  Pacific  in  December,  1898,  and  asked  to  be  permitted 
to  furnish  more  cars  than  the  contract  called  for,  but  he  was  told 
that  the  additional  cars  were  not  then  wanted.  In  July,  how 
ever,  the  Freight  Traffic  Manager  of  the  Southern  Pacific  told 
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a  representative  of  the  Continental  Express  that  the  prospects 
were  such  that  the  Southern  Pacific  would  probably  require 
more  cars,  but  that  it  would  get  them  from  the  Fruit  Growers' 
Express.  At  a  later  date  Mr.  Robbins  of  the  Fruit  Growers' 
Express  wrote  the  Freight  Traffic  Manager  saying:  "I  desire 
to  suggest  that  it  might  be  well  for  your  Company  to  take  250 
more  cars  from  the  C.  F.  X.  and  the  Santa  Fe  the  same,  pro- 
vided always  that  the  number  of  their  cars  used  does  not  exceed 
the  nimiber  of  ours  either  in  your  own  or  the  Santa  Fe's  service." 
This  offer  is  stated  to  have  been  made  "in  the  interest  of  har- 
mony" at  a  "joint  conference"  of  the  representatives  of  the 
Southern  Pacific,  the  Continental  Fruit  Express  and  the  Fruit 
Growers'  Express.  It  was  arranged  that  the  Southern  Pacific 
would  take  and  the  Continental  Fruit  Express  would  supply  an 
additional  350  cars,  and  that  the  Southern  Pacific  would  take 
and  the  Fruit  Growers'  Express  would  supply  an  additional  150 
cars. 

The  routing  circular  of  January  20,  1900,  extracts  from 
which  appear  herein  in  connection  with  the  finding  as  to  the  rule 
of  the  carriers  reserving  to  themselves  the  routing,  shows  that 
the  orange  shipments  are  for^varded  by  the  initial  carrier  so  as 
to  give  certain  percentages  of  the  traffic  to  connecting  lines. 

Some  instances  appear  in  the  testimony  in  which  cars  offered 
for  shipment  by  the  Santa  Fe  were  transferred  over  to  the 
Southern  Pacific.  One  car  loaded  at  a  station  on  the  Santa  Fe 
was  a  refrigerator  car  belonging  to  the  Southern  Pacific  equip- 
ment It  was  sent  over  the  Southern  Pacific  against  the  ship- 
per's protest,  because  it  was  claimed  the  car  had  been  furnished 
by  the  Southern  Pacific.  Another  shipper  who  packed  his 
oranges  at  Covina,  a  station  on  the  Southern  Pacific  not  reached 
by  the  Santa  Fe,  having  had  some  trouble  with  the  Southern 
Pacific,  hauled  his  freight  by  wagon  seven  or  eight  miles  to  the 
station  on  the  Santa  Fe.  He  requested  the  agent  of  the  Santa 
Fe  to  ship  it  via  the  Santa  Fe  Eoute  east,  but  this  the  agent  de- 
clined to  do,  and  shipped  it  by  way  of  the  Southern  Pacific,  for 
the  reason,  it  was  claimed,  that  if  the  Santa  Fe  took  the  ship- 
ment it  would  be  invading  the  territory  of  the  Southern  Pacific. 

10.  Shipments  of  oranges  and  other  citrus  fruits  by  rail  from 
southern  California  to  eastern  destinations  were  not  made  to 
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any  extent  until  about  the  year  1886.  In  that  year  only  a  few- 
hundred  cars  were  shipped.  The  total  citrus  fruit  acreage  ia 
now  about  50,000  acres.  In  1890  about  5,000  carloads  were 
shipped  to  the  east,  and  in  1898  the  shipments  exceeded  15,000 
cars.  This  fell  to  10,350  cars  is  1899,  but  in  1900  about  13,000 
cars  were  sent  east  up  to  May  1,  and  the  total  crop  for  that  year 
was  estimated  at  17,000  cars.  In  1899  there  were  in  the  State 
of  California,  as  shown  by  the  tax  books,  2,072,417  bearing 
orange  trees  and  1,222,319  orange  trees  in  the  first  year's 
growth.  The  tree  begins  to  bear  about  the  fifth  or  sixth  year, 
but  does  not  come  into  full  bearing  until  the  eighth  year  and 
sometimes  later.  It  is  long-lived,  and  as  it  grows  older  the 
quality  of  the  fruit  is  well  maintained.  From  70  to  90  trees 
are  planted  to  the  acre.  The  average  price  of  nursery  stock  is 
about  40  cents  per  tree.  Land  adapted  to  orange  culture  sells 
without  water  right  from  $2.50  to  $5  per  acre.  The  water 
right  costs  about  $200  per  acre,  and  15  cents  per  inch  of  water 
used.  Full-bearing  and  well-kept  groves  sell  for  from  $1,000 
to  $1,800  per  acre.  The  oranges  are  usually  kept  in  the  pack- 
ing house  for  "curing"  two  or  three  days  before  shipment.  As 
before  stated,  the  orange  shipping  season  begins  in  November 
and  ends  in  the  following  July  or  August,  but  the  greater  por- 
tion of  the  crop  is  marketed  by  about  the  first  of  April.  The 
lemon  crop  in  southern  California  constitutes  a  comparatively 
small  part  of  the  citrus  fruit  crop.  It  is  estimated  to  be  about 
1/10  or  1/15  of  the  orange  crop.  About  one-half  of  the  ship- 
ments go  to  Chicago  and  intermediate  points  and  the  other  half 
to  Atlantic  Seaboard  cities  and  destinations  easterly  of  Chicago. 
It  costs  annually  about  $20  per  acre  to  carry  orange  trees  to 
the  producing  period.  This  includes  irrigation,  land  cultiva- 
tion, pruning  and  general  attention.  The  labor  upon  a  bearing 
grove  costs  about  $30,  fertilizers  $20,  and  incidental  ex- 
penses, including  water  and  boxes,  about  $20,  making  a  total 
of  $70  per  acre  per  annum.  Three  hundred  boxes  per  acre 
is  considered  a  fair  yield.  The  cost  for  cultivation,  picking, 
grading,  packing,  hauling,  loading  in  cars,  and  selling,  includ- 
ing commissions,  is  about  75  cents  per  box. 

The  average  gross  price  received  for  oranges,  all  grades,  free 
on  board  cars  at  point  of  shipment,  during  the  season  of  1899 

9  I.  C.  C.  Kep. 


CONSOLIDATED  FOBWABDING  CO.  V.  SOUTHERN  P.  CO.  et  ol.     201 

was  about  $1.65  per  box,  and  the  average  for  that  portion  of  the 
season  from  November  1,  1899,  to  March  31,  1900,  is  given  in 
testimony  at  $1.47  per  box.  This  would  leave  net  to  the  grower, 
after  deducting  the  75  cents  per  box  for  expenses,  90  cents  per 
box  in  1899  and  72  cents  per  box  in  1900.  The  price  in 
the  markets  varies  greatly  according  to  the  demand  on  dif- 
ferent days  and  the  grade  and  quality  of  the  fruit  Carloads 
of  oranges  are  frequently  sold  at  auction  in  Xew  York,  Boston 
and  other  large  markets.  A  car  of  oranges  is  stated  to  sell  in 
the  eastern  markets  for  as  high  as  $1,000  and  sometimes  as  low 
as  $300. 

11.  The  blanket  rate  of  $1.25  per  100  pounds  amount  to  90 
cents  per  box  of  oranges  on  an  estimated  weight  of  72  pounds. 
The  actual  weight  of  a  box  of  oranges  is  about  78  pounds.  A 
carload  of  oranges  containing  26,000  pounds,  the  minimum  car- 
load weight,  gives  the  carriers  a  total  revenue  of  $325  per  car. 
Add  to  this  the  icing  charge  which  is  $60  to  Kansas  City, 
$75  to  Chicago  and  $90  to  New  York,  and  the  total  charge 
paid  by  the  shippers  amounts  to  $385  to  Kansas  City,  $400  to 
Chicago  and  $415  to  New  York.  The  following  table  shows 
the  rates  per  ton  per  mile  resulting  from  these  charges  from  Eed- 
lands,  Cal.,  to  Kansas  City,  Chicago  and  New  York  via  the 
short  lines,  the  Santa  Fe  and  its  connections : 


Rates  per  ton       Rates  per  ton 

From  Distance,      per  mile  from        per  mile,  in- 

Redlands,  Cal.,  Miles.        transportation       eluding  icing 

charges  only,      and  transporte- 
tion  charges. 
To  Cents.  Cents. 

Kansas  City 1,758  1.422  1.684 

Chicago 2,216  1.128  1.388 

New  York 3,129 J99 1.02 

The  average  rate  per  ton  per  mile  upon  all  freight  for  all 
roads  in  the  United  States  during  the  year  ending  June  30, 
1900,  was  .729  of  a  cent  While  that  figure  embraces  all  of  the 
diflFerent  hauls,  all  kinds  and  classes  of  freight,  and  all  rates 
upon  all  roads,  the  rates  per  ton  per  mile  above  given  for  this 
orange  and  other  citrus  fruit  traffic  are  all  upon  very  long  hauls, 
that  to  New  York  being  among  the  longest  possible  hauls  in  the 
United  States,  and  the  others  covering  very  long  distances.  If 
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the  ton-mile  rates  on  general  freight  were  not  low  for  such  ex- 
treme distances  the  resulting  aggregate  charge  would  be  so  high 
that  the  movement  would  be  prohibited. 

Another  circumstance  which  bears  upon  the  question  of  rea- 
sonableness is  that  citrus  fruits  are  carried  at  the  $1.25  rate  only 
at  owners'  risk  of  damage  from  "weather,  decay,  shortage  and 
delay,"  and  the  transportation  charge  must  be  prepaid  or  guar- 
anteed by  the  shipper.  All  of  those  items  which  might  on  this 
traffic  add  materially  to  the  carriers'  risk  are  excepted  by  the 
carriers  as  a  condition  of  carriage  at  the  $1.25  rate. 

The  rate  of  $1.25  per  100  pounds  has  been  in  effect  for  prac- 
tically the  whole  time  since  this  citrus  fruit  business  became 
the  subject  of  any  considerable  movement  by  rail  to  eastern 
cities.  It  is  as  high  to-day,  when  the  shipments  aggregate 
15,000  or  more  cars  annually,  as  it  was  when  but  a  few  hun- 
dred cars  were  moved  during  a  shipping  season,  and  when  the 
rate  as  applied  to  that  movement  was  low.  The  citrus  fruit 
business  in  southern  California  has  developed  from  a  struggling 
enterprise,  furnishing  comparatively  little  traffic  to  the  carrier, 
into  a  great  and  thriving  industry  from  which  the  carriers  de- 
rive a  large  and  growing  traffic,  steady  both  in  daily  offering 
and  in  annual  volume,  and  which  they  can  prepare  to  move  dur- 
ing a  shipping  season  ranging  from  November  to  August,  with 
the  bulk  of  the  crop  moving  in  the  four  months  December  to 
March,  inclusive. 

The  cars  formerly  in  use  were  smaller  and  the  minimum 
weight  permitted  was  as  low  as  20,000  pounds.  To-day  the 
minimum  is  26,000  poimds,  three  tons  greater,  giving  an  in- 
crease revenue  of  $75  per  car.  The  amount  paid  by  the  car- 
riers for  the  use  of  these  cars  has  been  practically  reduced  one- 
half.  Formerly  they  paid  3/4  of  a  cent  a  mile  run  in  both  di- 
rections ;  now  the  contracts  limit  this  payment  to  the  eastbound 
haul,  with  no  compensation  to  the  car  lines  on  the  return  trip 
unless  articles  requiring  ventilation  or  refrigeration  are  loaded 
in  them. 

The  testimony  shows  that  rebates  amounting  generally  to 
from  $15  to  $25  per  car  were  paid  during  a  period  of  at 
least  seven  or  eight  years  prior  to  1900.  Some  of  this  money 
was  paid  by  the  car  lines  and  some  of  it  by  eastern  connections 
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of  the  initial  carriers,  but  however  paid,  these  allowances  or  re- 
bates must  be  regarded  as  deductions  from  the  amount  paid  for 
transportation. 

The  service  rendered  by  the  carriers  in  transporting  this  traf- 
fic to  eastern  points  is  more  expeditious  than  that  provided  for 
ordinary  traffic,  and  is  therefore  more  expensive,  and  improve- 
ments, not  only  in  the  equipment,  but  in  time  and  general  care 
of  the  traffic  in  transit,  have  been  made.  Formerly  the  time 
consimied  in  carrying  to  New  York  was  as  much  as  25  days. 
This  has  been  reduced  to  15  and  occasionally  to  10  days.  It  is 
testified,  however,  and  we  so  find,  that  the  time  used  in  transpor- 
tation to  eastern  markets  was  greater  in  1900  than  it  was  in  pre- 
vious seasons.  Undoubtedly  this  service  is  in  a  degree  special, 
and  the  carriers  can  reasonably  demand  additional  compensation 
for  the  extra  cost  which  is  thereby  involved.  On  the  other  hand, 
the  carriage  of  perishable  freight  from  California  to  the  east, 
not  only  of  citrus  fruits,  but  of  deciduous  fruits,  such  as  apples, 
apricots,  berries,  cherrie^s,  currants,  figs,  plums,  pomegranates, 
prunes,  quinces,  guavas,  nectarines,  olives,  pears,  peaches, 
grapes,  and  of  green  vegetables,  has  grown  to  such  extent  as  to 
constitute  a  large  share  of  the  total  traffic  of  the  California  lines, 
and  the  great  increase  in  the  volume  of  that  business  has  enabled 
the  carriers  to  reap  much  greater  returns  over  operating  ex- 
penses than  was  possible  when  the  business  was  comparatively 
small.  The  rates  charged  by  defendants  on  deciduous  fruits 
and  green  vegetables,  both  of  which  kinds  of  freight  are  more 
perishable  than  oranges,  lemons  and  other  fruits  of  the  citrus 
variety,  are  as  follows : 

Deciduous  fruits,  estimated  weights  per  box  or  crate,  24,000 
pounds  minimum  carload  weight  during  season  prior  to  July  1, 
and  26,000  pounds  after  July  1,  owners'  risk — $1.25  per  100 
pounds  to  Colorado,  Texas,  Missouri  Kiver  and  Mississippi 
Eiver  points,  Chicago,  St.  Paul  and  Minneapolis ;  $1.50  to  New 
York,  Philadelphia  and  BuflFalo;  $1.56  to  Boston. 

Green  vegetables,  20,000  pounds  minimum  carload  weight, 
OAvners'  risk, — 90  cents  per  100  poimds  to  Missouri  River  points 
and  points  oast  thereof  up  to  and  including  Chicago  and  com- 
mon points.  Rates  east  of  Chicago  are  not  shown  in  tariffs. 
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Green  vegetables  are  also  carried  by  passenger  train  service  at 
a  rate  of  $2  per  100  pounds. 

The  tariff  specifies  that  the  rates  named  do  not  include  the  re- 
frigerating charge,  which  is  in  addition  to  the  tariff  rate. 

The  fact  that  refrigeration  is  demanded  by  shippers  for  cit- 
rus fruits  to  a  considerable  extent,  that  is  to  say,  for  about  20 
per  cent  of  the  shipments,  and  that  it  is  provided  by  the  carriers, 
indicates  that  such  refrigeration  is  a  recognized  necessity. 
This  icing  service  is  furnished  through  the  car  lines  in  the 
same  manner  and  to  the  same  effect  as  these  cars  of  special 
design  are  furnished  through  the  car  lines  for  the  use  of  ship- 
pers of  this  traffic.  The  shippers  have  nothing  to  do  with  the 
car  line  in  the  shipment  of  their  freights.  Just  as  the  car  is 
furnished  to  the  shipper  upon  request  made  to  the  carriers  so  is 
the  icing  done  upon  request  made  by  the  shipper  to  the  carriers, 
and  the  charge  for  refrigeration  is  collected  by  the  carrier  along 
with  the  charge  for  hauling  the  freight. 

These  facts  all  tend  strongly  to  support  the  claim  of  com- 
plainants that  the  rate  of  $1.25  is  unreasonable  and  unjust,  but 
the  evidence  taken  as  a  whole  is  not  deemed  sufficiently  full  to 
warrant  a  positive  finding  to  that  effect,  or  if  so  to  what  extent. 
While  there  is  considerable  testimony  upon  the  legality  of  the 
icing  charge  the  showing  as  to  that  question  is  also  deficient  in 
some  material  respects. 

Conclusions. 

The  defendant  carriers  are  engaged  in  interstate  commerce  in 
respect  to  the  traffic  involved  and  are  subject  to  the  Act  to  regu- 
late commerce. 

One  important  question  presented  in  this  case  is  whether  the 
initial  carriers  can  lawfully  reserve  to  themselves  the  routing 
of  shipments  and  deny  the  shipper  his  choice  of  established 
routes.  Carriers  are  required  to  follow  the  instructions  and 
directions  given  by  shippers  whenever  practicable.  United 
States  Express  Co.  v.  Kountze  Bros,  8  Wall.  353, 19  L.  ed.  460 ; 
Elliott  on  Eailroads,  sec.  1490 ;  Rea  v.  Mobile  &  Ohio  B.  Co.  7 
I.  C.  C.  Eep.  43.  It  is  contended,  however,  by  the  defendants 
that  joint  through  routes  and  rates  are  made  by  agreement  be- 
tween connecting  carriers  and  those  routes  and  rates  are  tobe  re- 
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garded  as  open  to  the  public  only  upon  such  conditions  as  may  ' 
be  specified  under  the  agreement ;  and  it  is  pointed  out  that  upon 
the  traffic  under  consideration  the  through  rate  is  guaranteed 
only  upon  condition  that  the  routing  shall  be  absolutely  and 
unqualifiedly  in  the  control  of  the  initial  carrier.  Joint 
through  routes  and  rates  are  ordinarily  the  subject  of  agreement 
between  the  participating  carriers,  but  when  they  have  been  es- 
tablished, and  until  finally-  abrogated  or  changed,  they  are  re- 
quired by  the  statute  to  be  kept  open  to  public  use.  Every  con- 
tinuous rail  line  or  route  authorized  by  the  sixth  section  of  the 
Act  is  of  necessity  constituted  by  two  or  more  separate  roads 
uniting  by  voluntary  agreement  and  fixing  joint  through  rates 
over  the  line  thus  formed.  Such  a  route  is  in  every  instance 
as  definite  and  specific  a  physical  line  as  is  either  of  the  sepa- 
rate roads  which  constitute  it.  The  formation  of  through 
routes  is  not  compulsory,  but  when  established  and  so  long  as 
they  exist,  the  obligations,  restraints  and  regulations  of  the  law 
attach  to  them  in  all  respects  as  fully  as  to  a  line  composed  of 
a  single  road.  By  the  provisions  of  the  sixth  section  of  the  Act, 
two  kinds  or  classes  of  routes  are  recognized  and  provided  for. 
The  first  is  that  of  a  single  individual  or  separate  road,  which  is 
required  to  print,  keep  open  to  inspection  at  stations  along  its 
line,  and  file  with  the  Commission  such  rates  of  fares  and 
charges  for  transportation  as  it  may  establish.  The  other  is  a 
continuous  line  or  route  operated  by  more  than  one  carrier  where 
the  several  carriers  operating  such  a  line  or  route  establish  joint 
tariffs  of  rates  or  fares  or  charges  for  such  continuous  line  or 
route.  In  respect  of  both  classes  of  these  lines  or  routes  the 
provision  is  uniform,  that  established  rates  shall  not  be  in- 
creased except  after  ten  days'  notice,  or  reduced  except  after 
three  days'  notice,  as  in  said  section  specified.  There  is  no  re- 
spect in  which  the  provisions  of  the  law  differ  in  the  matter  of 
the  rates  for  these  classes  of  routes  respectively  except  one,  and 
that  is  merely  that  the  Commission  may  prescribe  the  measure 
of  publicity  which  the  carriers  shall  be  required  to  give  of  their 
rates  and  fares  on  such  continuous  or  through  routes,  while  as 
to  the  other  class  the  law  itself  fixes  this.  This  exception  does 
not  go  to  the  form,  substance,  maintenance  or  application  of  the 
rates  in  any  degree  or  respect  whatsoever.  The  Commission  in 
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the  performance  of  its  duty  under  the  authority  referred  to,  did 
on  the  23d  day  of  March,  1889,  by  order  duly  made,  prescribe 
that  carriers  by  such  through  or  continuous  routes  should  pub- 
lish their  joint  rates  in  the  same  manner  as  separate  or  indi- 
vidual roads  are  required  by  law  to  do.  If  as  matter  of  ri^t 
the  initial  carriers  parties  to  the  joint  continuous  routes,  which 
with  other  carriers  they  have  formed,  may  control  the  routing 
and  deny  the  shipper  any  choice  or  control  in  a  selection  as  be- 
tween the  different  routes  thus  formed,  then  a  route  or  tariff 
may  be  available  to  one  shipper,  but  not  to  another,  and  open 
one  minute  to  a  shipper,  but  closed  the  next;  this  to  be  deter- 
mined by  the  carriers'  agents  according  as  they  may  desire  to 
distribute  the  shipper's  business  among  one  another  from  time 
to  time  or  for  any  reason  whatever.  Such  we  do  not  believe  to 
be  the  meaning  of  the  law.  We  find  nothing  in  the  statute  au- 
thorizing routes  or  tariffs  of  any  kind  available  to  shippers  only 
at  the  option  and  in  the  discretion  of  the  carriers  and  upon  such 
varying  conditions  and  considerations  as  they  may  from  day  to 
day  or  from  hour  to  hour  see  proper  to  be  governed  by,  regard- 
less of  the  wishes  and  interests  of  the  shipper. 

The  Commission  has  permitted  a  practice  whereby  an  initial 
carrier  may  publish  and  file  schedules  of  joint  through  rates 
over  such  through  routes  as  it  may  designate  therein,  naming 
as  parties  to  the  same  such  and  as  many  consenting  connecting 
carriers  as  it  may  choose  whose  roads  could  form  part  or  parts 
of  any  one  or  more  of  such  through  routes.  Each  of  the  many 
and  varying  practical  through  routes  under  such  a  schedule  is, 
however,  as  separate  and  distinct  as  if  it  were  the  only  one. 
Each  is,  in  its  entirety,  without  discrimination  in  every  instance 
equally  available  imder  the  law  to  every  shipper  as  to  the  initial 
carrier.  If  it  were  otherwise,  this  method  of  forming  and 
notifying  by  one  tariff  schedule  many  continuous  through 
routes,  which  has  been  sanctioned  largely  at  the  instance  of  the 
carriers  and  for  their  convenience  and  economy,  could  be  pre- 
verted  to  the  overthrow  of  one  of  the  highest  aims  of  the  law — 
equality  among  all  shippers.  A  wide  field  would  be  laid  open 
for  rank  discrimination  and  gross  injustice.  The  law  requires 
the  establishment  and  publication  of  rates  on  all  routes.  There- 
fore there  can  be  no  through  route  without  through  rates  there- 
on.    Such  rates  may  be  the  combination  or  sum  of  the  local  or 
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separate  rates  of  the  several  roads  forming  the  through  line,  or 
they  may  be,  and  usually  are,  as  in  this  case,  less.  So  long  as 
the  through  route  exists  the  rates  established  thereon  are  guar- 
anteed by  command  of  the  law  itself  to  every  shipper  without 
discrimination,  and  no  greater  guarantee  can  be  given  by  the 
initial  carrier,  as  is  insisted  by  the  defendants  in  these  cases 
as  a  basis  for  the  claim  of  the  exclusive  control  of  routing  by 
the  initial  carrier. 

The  very  essence  of  the  continuous  joint  line  authorized  by 
law  is  its  availability  to  shippers  for  through  transportation. 
The  law  provides  for  no  such  thing  as  a  conditional  route; 
neither  can  there  be  conditional  routes  constructed  upon  a  con- 
dition such  as  is  attempted  to  be  enforced  in  these  cases  without 
promoting  the  very  thing  which  the  law  was  intended  to  pre- 
vent— undue  and  unreasonable  discrimination. 

In  view  of  the  terms  and  objects  of  the  law,  the  use  and  func- 
tion of  transportation  lines,  and  established  rates  thereon,  it  is 
a  contradiction  to  say  that  schedules  filed  as  in  these  cases  create 
on  the  one  hand  many  through  continuous  lines,  each  and  all 
open  at  all  times  to  the  initial  carrier,  but  none  of  which  is 
at  any  time  open  or  available  to  the  shipper  except  in  the  vary- 
ing discretion  of  such  carrier.  To  what  end  is  it  sought  to  give 
the  initial  carriers  of  this  traffic  exclusive,  continuing  control 
thereof  to  destination  in  defiance  of  the  wishes  and  instruc- 
tions of  the  owner  and  shipper  of  the  property?  The  chief 
reason  assigned  by  the  defendants  appears  to  be  that  it  di- 
minishes opportunity  for  successful  arrangements  between  the 
shippers  on  the  one  hand  and  carriers  and  refrigerator  car  com- 
panies on  the  other  for  rebates.  It  does  appear  that  after  the 
control  of  all  routing  was  taken  over  by  the  defendants  and 
away  from  the  shippers,  the  practice  of  paying  rebates  practi- 
cally ceased.  This,  however,  is  not  all.  It  further  appears 
that  a  tonnage  pool  of  this  traffic  as  between  the  connecting  car- 
riers not  defendants  was  established  and  that  the  defendants  so 
control  the  routing  as  to  give  specific  percentages  of  this  traffic 
to  their  several  connections,  thereby  fulfilling  and  giving  effect 
to  this  unlawful  and  forbidden  arrangement. 

Reason  is  found  in  the  facts  shown  for  the  belief  that  the 
suppression  of  the  practice  of  allowing  rebates  was  only  an  in- 
cidental result  of  and  was  not  the  primary  or  principal  object 
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of  the  defendant  carriers  in  taking  over  to  themselves  control 
of  the  i*outing  beyond  their  respective  roads^  but  that  the  object 
was  to  give  effect  to  the  tonnage  division  before  stated  between 
their  connections.  The  testimony  shows  that  the  rebates  had 
not  been  paid  or  borne  by  these  defendants,  but  largely  by  the 
OAvners  of  the  refrigerator  cars  in  which  the  fruit  was  shipped, 
and  in  part  by  eastern  connections.  It  is  strongly  significant 
also  that  in  respect  alone  of  this  freight  (the  only  traffic  shown 
to  be  covered  by  the  tonnage  division  arrangement  and  none 
other  in  the  whole  range  of  varied  commodities  and  classes  of 
traflSc)  do  the  defendants  assume  to  dictate  its  movement  be- 
yond their  own  roads,  as  between  the  established  continuous 
lines.  It  seems  an  indefensible  proposition  that  a  vital  right 
of  the  shipper  shall  be  sacrificed,  and  violation  of  one  impor- 
tant provision  of  the  statute  shall  be  fostered  in  order  to  induce 
obedience  to  another.  The  use  of  the  shipper's  property  in 
this  manner  and  to  this  end  is  as  if  it  were  seized  upon,  mar- 
shaled and  maneuvered  by  the  initial  carriers  for  distribution 
among  connections  for  their  own  advantage  and  to  satisfy  such 
connections,  and  thereby  hold  up  rates  by  imlawful  methods 
regardless  of  the  rights  of  the  owners  of  the  property  handled 
and  used  for  these  purposes.  The  carrier  is  a  bailee  of  the 
property  which  is  in  its  custody  for  the  purpose  of  transporta- 
tion only,  and  it  cannot  lawfully  wrest  from  the  owner  that  gen- 
eral control  and  direction  of  the  same  which  is  deemed  by  him 
needful  for  the  prudent  protection  of  his  own  property  and  in- 
terests and  not  inconsistent  with  the  due  performance  of  the 
service  imdertaken  by  the  carrier. 

Moreover,  in  respect  of  this  traffic  shippers  are  required  to 
release  the  carriers  from  liability  for  damage  by  the  weather, 
decay,  shortage  and  delay.  They  are  also  required  to  prepay 
or  guarantee  freight  charges  to  destination.  So  that  the  car- 
riers are  relieved  of  the  care  and  risk  on  this  property  as  to 
their  customary  lien  on  freight  for  the  collection  of  their  charges 
which,  on  shipments  of  this  traffic,  must  be  paid  whether  the 
goods  bring  a  sufficient  amount  for  that  purpose  or  not  Neither 
does  the  initial  carrier  assume  liability  for  damage  resulting 
from  the  negligence  of  any  connecting  line.  Hence,  for  such 
damage  the  shipper  must  seek  recovery  from  such  connecting 
carriers  in  distant  States.     One  of  the  reasons  frequently  ad- 
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vanced  against  the  compulsory  formation  of  through  routes  by 
carriers  is  that  they  might  thereby  be  forced  to  make  traffic  ar- 
rangements and  interchange  freight  with  insolvent  connections ; 
yet  in  the  present  cases  the  shipper  may  under  the  rule  in  ques- 
tion be  compelled  to  seek  recovery  of  damages  from  an  insol- 
vent connecting  carrier  over  whose  road  his  traffic  has  been 
routed  contrary  to  his  express  direction  or  one  that  does  not 
promptly  or  fairly  adjust  damage  claims.  His  property  may 
be  shipped  over  a  line  composed  of  several  short  roads,  whereas 
he  may  desire,  and  it  might  be  to  his  substantial  benefit,  that 
the  same  should  move  over  a  through  line  composed  of  one  or 
two  roads  the  management  and  service  of  which  are  efficient  and 
satisfactory. 

The  findings  also  indicate  that  the  time  of  transit  has  in- 
creased since  January  1,  1900,  the  time  when  the  defendant 
carriers  first  undertook  to  dictate  the  routes  over  which  the 
freight  should  pass.  In  at  least  two  instances  the  evidence 
shows  that  the  initial  carrier  receiving  the  freight  for  transpor- 
tation has  against  specific  directions  of  the  shipper  turned  the 
same  over  to  its  competing  initial  carrier.  We  know  of  no  de- 
cision under  the  common  law  or  any  statute  in  which  sanction 
is  found  for  such  an  arbitrary  disregard  of  the  obligations  rest- 
ing upon  a  common  carrier.  While  the  testimony  indicates  that 
requests  for  routing  by  shippers  have  generally  been  observed, 
the  location  of  these  initial  lines  and  their  connections  makes 
it  plain  that  the  initial  carrier  can,  when  a  shipment  is  re- 
quested to  be  routed  one  way,  send  it  by  another,  and  as  this 
traffic  is  perishable,  the  disadvantages  and  discriminations 
which  may  result  are  obvious.  Take  the  Southern  Pacific, 
which  has  a  southern  line  through  El  Paso  and  as  far  east  as 
New  Orleans,  and  a  northern  line  through  Sacramento  and 
thence  east  to  Ogden.  A  shipment  destined  to  Chicago  may 
pass  over  either  route,  but  in  winter,  other  conditions  being 
equal,  the  El  Paso  route  would  be  preferred,  while  during  the 
spring  and  perhaps  early  fall  the  Ogden  route  would  be  the  more 
desirable.  So  in  case  of  desired  delivery  in  an  eastern  city  by 
a  particular  road,  the  initial  carrier  may  nevertheless  route  the 
freight  for  delivery  by  another  terminal  road.  While  it  does 
not  distinctly  appear  in  testimony  that  such  delivery  has  been 
denied  in  any  particular  case,  the  manifest  evil  results  of  arbi- 
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Green  vegetables  are  also  carried  by  passenger  train  service  at 
a  rate  of  $2  per  100  pounds. 

The  tariff  specifies  that  the  rates  named  do  not  include  the  re- 
frigerating charge,  which  is  in  addition  to  the  tariff  rate. 

The  fact  that  refrigeration  is  demanded  by  shippers  for  cit- 
rus fruits  to  a  considerable  extent,  that  is  to  say,  for  about  20 
per  cent  of  the  shipments,  and  that  it  is  provided  by  the  carriers, 
indicates  that  such  refrigeration  is  a  recognized  necessity. 
This  icing  service  is  furnished  through  the  car  lines  in  the 
same  manner  and  to  the  same  effect  as  these  cars  of  special 
design  are  furnished  through  the  car  lines  for  the  use  of  ship- 
pers of  this  trafiic.  The  shippers  have  nothing  to  do  with  the 
car  line  in  the  shipment  of  their  freights.  Just  as  the  car  is 
furnished  to  the  shipper  upon  request  made  to  the  carriers  so  is 
the  icing  done  upon  request  made  by  the  shipper  to  the  carriers, 
and  the  charge  for  refrigeration  is  collected  by  the  carrier  along 
with  the  charge  for  hauling  the  freight. 

These  facts  all  tend  strongly  to  support  the  claim  of  com- 
plainants that  the  rate  of  $1.25  is  imreasonable  and  unjust,  but 
the  evidence  taken  as  a  whole  is  not  deemed  sufficiently  full  to 
warrant  a  positive  finding  to  that  effect,  or  if  so  to  what  extent. 
While  there  is  considerable  testimony  upon  the  legality  of  the 
icing  charge  the  showing  as  to  that  question  is  also  deficient  in 
some  material  respects. 

Conclusions. 

The  defendant  carriers  are  engaged  in  interstate  commerce  in 
respect  to  the  traffic  involved  and  are  subject  to  the  Act  to  regu- 
late commerce- 
One  important  question  presented  in  this  case  is  whether  the 
initial  carriers  can  lawfully  reserve  to  themselves  the  routing 
of  shipments  and  deny  the  shipper  his  choice  of  established 
routes.  Carriers  are  required  to  follow  the  instructions  and 
directions  given  by  shippers  whenever  practicable.  United 
States  Express  Co.  v.  Kountze  Bros.  8  Wall.  353, 19  L.  ed.  460 ; 
Elliott  on  Railroads,  sec  1490 ;  Bea  v.  Mobile  &  Ohio  B.  Co.  7 
I.  C.  C.  Rep.  43.  It  is  contended,  however,  by  the  defendants 
that  joint  through  routes  and  rates  are  made  by  agreement  be- 
tween connecting  carriers  and  those  routes  and  rates  are  to  be  re- 
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garded  as  open  to  the  public  only  upon  such  conditions  as  may  ' 
be  specified  under  the  agreement ;  and  it  is  pointed  out  that  upon 
the  traffic  imder  consideration  the  through  rate  is  guaranteed 
only  upon  condition  that  the  routing  shall  be  absolutely  and 
unqualifiedly  in  the  control  of  the  initial  carrier.  Joint 
through  routes  and  rates  are  ordinarily  the  subject  of  agreement 
between  the  participating  carriers,  but  when  they  have  been  es- 
tablished, and  until  finally-  abrogated  or  changed,  they  are  re- 
quired by  the  statute  to  be  kept  open  to  public  use.  Every  con- 
tinuous rail  line  or  route  authorized  by  the  sixth  section  of  the 
Act  is  of  necessity  constituted  by  two  or  more  separate  roads 
uniting  by  voluntary  agreement  and  fixing  joint  through  rates 
over  the  line  thus  formed.  Such  a  route  is  in  every  instance 
as  definite  and  specific  a  physical  line  as  is  either  of  the  sepa- 
rate roads  which  constitute  it.  The  formation  of  through 
routes  is  not  compulsory,  but  when  established  and  so  long  as 
they  exist,  the  obligations,  restraints  and  regulations  of  the  law 
attach  to  them  in  all  respects  as  fully  as  to  a  line  composed  of 
a  single  road.  By  the  provisions  of  the  sixth  section  of  the  Act, 
two  kinds  or  classes  of  routes  are  recognized  and  provided  for. 
The  first  is  that  of  a  single  individual  or  separate  road,  which  is 
required  to  print,  keep  open  to  inspection  at  stations  along  its 
line,  and  file  with  the  Commission  such  rates  of  fares  and 
charges  for  transportation  as  it  may  establish.  The  other  is  a 
continuous  line  or  route  operated  by  more  than  one  carrier  where 
the  several  carriers  operating  such  a  line  or  route  establish  joint 
tari£Fs  of  rates  or  fares  or  charges  for  such  continuous  line  or 
route.  In  respect  of  both  classes  of  these  lines  or  routes  the 
provision  is  uniform,  that  established  rates  shall  not  be  in- 
creased except  after  ten  days'  notice,  or  reduced  except  after 
three  days'  notice,  as  in  said  section  specified.  There  is  no  re- 
spect in  which  the  provisions  of  the  law  differ  in  the  matter  of 
the  rates  for  these  classes  of  routes  respectively  except  one,  and 
that  is  merely  that  the  Commission  may  prescribe  the  measure 
of  publicity  which  the  carriers  shall  be  required  to  give  of  their 
rates  and  fares  on  such  continuous  or  through  routes,  while  as 
to  the  other  class  the  law  itself  fixes  this.  This  exception  does 
not  go  to  the  form,  substance,  maintenance  or  application  of  the 
rates  in  any  degree  or  respect  whatsoever.  The  Commission  in 
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car  distributor,  who  testified  that  no  distinction  was  made  be- 
tween competitive  and  non-competitive  points,  but  that  he  waa 
more  careful  of  the  two  to  favor  the  non-competitive  than  the 
competitive  station.  We  cannot  upon  the  testimony  so  find, 
but  do  find  the  contrary.  The  complainant  himself  testified 
that  he  was  a  shipper  from  Norwalk  to  some  extent  on  his  own 
account,  but  to  a  greater  extent  upon  account  of  the  firm  of 
Close,  Peak  &  Hawkins,  of  which  he  was  a  member,  and  that 
it  was  always  possible,  and  had  been  possible  during  the  period 
in  question,  to  obtain  cars  readily  at  Norwalk.  Another  ship- 
per was  introduced  by  the  complainant,  whose  testimony  was  to 
the  same  import.  It  appeared  that  in  some  instances  cars  were 
shipped  from  Norwalk  to  non-competitive  points  billed  by  the 
station  agent  at  Norwalk  directly  to  the  shipper  at  the  non-com- 
petitive point.  Under  the  system  of  car  accounting  which  was 
in  force  upon  the  defendant's  line,  reports  were  received  from 
each  station  daily  showing  the  number  of  cars  on  hand  and  the 
number  of  cars  called  for.  From  this  record  in  the  possession 
of  the  defendant,  it  was  possible  to  show  exactly  whether  the 
statements  of  the  complainant  were  true.  It  would  appear 
what  cars  were  ordered  by  the  complainant  at  Kipton,  when  they 
were  ordered,  when  they  were  furnished,  and  what  treatment 
was  accorded  shippers  at  Norwalk  and  other  competitive  points 
during  this  period.  The  fact  that  the  defendant  has  not  pro- 
duced these  records  tends  to  support  the  claim  of  the  complain- 
ant. 

Still  further,  the  Traffic  Manager  of  the  Lake  Shore  Railroad 
testified  that  from  August,  1900,  up  to  April  1,  1901,  there  had 
been  a  shortage  of  cars  upon  his  system  of  from  600  to  5,000 
cars  per  day.  That  is  to  say,  at  the  end  of  each  day  they  were 
unable  to  fill  orders  for  cars  by  that  number.  He  further  testi- 
fied that  during  that  period  there  were  loaded  on  his  system 
about  8,000  cars  per  day.  From  this  it  apparently  follows  that 
on  the  average  the  shipper  was  not  required  to  wait  more  than  a 
single  day  for  the  cars  which  he  ordered. 

Now  it  would  not  follow  that  a  delay  of  more  than  one  day, 
nor  indeed  of  several  days,  at  Kipton  would  therefore  be  an  un- 
just discrimination.  No  rule  is  laid  down  as  to  the  treatment 
which    should    be    accorded   competitive    and    non-competitive 
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points.  We  simply  hold,  upon  the  facts  in  this  case,  that  a 
delay  of  from  three  to  four  months  in  furnishing  cars  to  this 
complainant  at  that  point  was  an  unjustifiable  discrimination 
against  traffic  at  that  station  and  against  the  complainant  as  a 
shipper  of  such  traffic.  Indeed,  the  Traffic  Manager  of  the  de- 
fendant substantially  so  admits  in  his  testimony. 

The  complainant  estimated  upon  the  first  trial  that  his  dam- 
ages by  reason  of  the  neglect  of  the  defendant  to  furnish  cars 
at  Kipton  were  $75.  Upon  a  subsequent  hearing,  some  months 
later,  he  asked  leave  to  revise  this  estimate,  and  stated  that  in 
view  of  subsequent  developments  the  damage  to  him  was  $100. 
The  testimony  of  the  complainant  with  respect  to  this  matter 
was  not  as  detailed  as  it  perhaps  should  have  been.  But  he 
stated  the  elements  which  entered  into  that  damage,  and  from 
this  statement  it  was  evident  that  the  damages  were  substantial. 
The  defendant  did  not  attack  his  estimate  upon  cross-examina- 
tion, and  we  are  inclined  to  award  damages  in  that  amount. 

While  the  period  covered  by  this  investigation  was  only  that 
above  indicated,  the  complainant  testified  that  he  had  been  for 
years  a  shipper  over  the  road  of  the  defendant ;  that  he  had  for 
a  long  time  experienced  the  same  difficulty  as  in  the  instances 
particularly  complained  of;  and  that  he  only  turned  to  this  pro- 
ceeding as  a  last  resort.  There  is  nothing  in  this  case  which 
fairly  shows  that  the  defendant  has  ever  singled  out  this  com- 
plainant for  persecution  or  discrimination,  nor  can  we  believe 
such  to  be  the  fact,  but  we  do  think  that  the  defendant  is  likely 
to  discriminate  against  these  small  non-competitive  stations,  and 
that  this  should  be  avoided  in  the  future. 

Upon  the  fore<roinfi:  findings  of  fact,  the  complainant  is  en- 
titled to  an  order  for  the  payment,  on  or  before  June  1,  1902.  of 
the  sum  of  Two  Hundred  Dollars,  and  such  an  order  will  isi=5iie. 
9  I.  C.  C.  Eep. 
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S.  J.  HAWKINS 

V. 

WHEELING  &  LAKE  ERIE  RAILROAD  COMPANY. 


Decided  April  23,  1902. 


During  the  period  between  September  3,  1900,  and  March  6,  1901,  the  de- 
fendant distributed  cars  for  the  movement  of  traffic  in  such  manner  as 
to  discriminate  in  marked  degree  against  complainant  who  desired  to 
ship  freight  from  Hartland,  Clarksfield  and  Brighton,  O.,  non-competi- 
tive stations,  in  favor  of  shippers  at  Norwalk,  O.,  and  other  competi- 
tive stations.  Held, — That  this  was  unlawful  discrimination  against 
complainant,  his  traffic,  and  such  non-competitive  stations  in  favor  of 
the  competitive  stations,  shippers  therefrom  and  traffic  there  originat- 
ing. That  complainant  is  entitled  to  reparation  for  damages  thereby 
sustained  in  the  amount  of  $100. 

P.  J.  Fairell  for  complainant. 
C.  A.  Seiders  for  defendant. 

Report  and  Opinion  of  the  Commission. 

Pkouty^  Commissioner: 

The  complainant  is  a  resident  of  the  State  of  Ohio,  and  a 
shipper  of  hay  from  certain  points  upon  the  line  of  the  defend- 
ant in  that  State  to  points  without  the  State  over  the  railroad 
of  the  defendant  and  its  connections.  He  claims  damage  for 
discrimination  in  the  furnishing  of  cars  to  be  used  in  this  serv- 
ice. The  period  covered  is  the  same  as  in  the  preceding  case — 
Hawkins  v.  Lake  Shore  &  Michigan  Southern  Railway  Oom- 
pany — ^namely,  from  September  3,  1900,  to  March  6,  1901. 
The  two  cases  were  heard  together  and  are  similar  in  many  re- 
spects. 

The  stations  involved  in  this  case  are  Hartland,  Clarksfield 
and  Brighton.     In  the  early  fall  of  1900 — August  or  Septem- 
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ber — the  complainant  ordered  six  or  seven  cars  for  Hartland, 
five  or  six  for  Clarksfield,  and  three  for  Brighton.  He  claiias 
that  none  of  these  cars  were  furnished  for  a  considerable  time, 
and  the  last  of  them  not  until  January  following.  The  defend- 
ant contends  that  there  was  not  this  delay,  but  one  of  its  agents 
admits  that  there  was  a  delay  of  30  or  40  or  perhaps  50  days. 

The  testimony  upon  this  point  is  not  satisfactory.  The  com- 
plainant himself  did  not  transact  the  business  at  these  stations, 
and  his  representatives  had  no  memoranda  from  which  to  tes- 
tify and  no  very  distinct  recollection.  The  agents  of  the  de- 
fendant testified  entirely  from  memory.  It  fairly  appeared 
that  the  defendant  had  record  evidence  from  which  the  exact 
fact  might  have  been  shown,  but  this  was  not  produced  upon  the 
hearing.  We  are  inclined  to  think,  and  find,  that  there  was  a 
delay  in  the  furnishing  of  these  cars  of  from  one  to  four  months. 

There  appears  to  have  been  more  or  less  friction  between  the 
complainant  and  the  defendant  with  respect  to  ordering  and  ob- 
taining cars.  The  defendant  insisted  that  the  complainant 
put  in  a  blanket  order  for  more  cars  than  he  could  have  used 
had  they  been  furnished;  that  he  did  not  compress  his  hay  as 
densely  as  others,  and  could  not  therefore  load  into  an  ordinary 
car  the  20,000  pounds  minimum  weight,  and  for  this  reason 
refused  to  use  cars  which  others  did  use,  all  of  which  the  com- 
plainant denied.  The  defendant  further  insisted  that  the  com- 
plainant refused  to  give  the  destination  of  cars,  and  that  for  this 
reason  it  was  unable  to  borrow  them  from  its  connections.  Thi? 
the  complainant  admitted,  stating,  however,  that  he  would  give 
destinations  if  cars  could  be  promptly  furnished.  The  defend- 
ant also  insisted  that  the  complainant  himself  had  been  negli- 
gent in  loading  and  billing  out  cars  after  they  had  been  actually 
provided,  and  this  appears  to  have  been  in  some  instances  true. 

The  complainant  alleges  discrimination  in  favor  of  his  com- 
petitors at  these  points,  and  it  appears  that  in  two  or  three  in- 
stances other  shippers  were  furnished  cars  to  which  the  com- 
plainant would  have  been  entitled  by  right  of  his  earlier  order. 
This  preference  was  due  to  the  fact  that  these  cars  were  billed 
from  Norwalk  directly  to  the  favored  shipper,  a  practice  which 
was  stopped  by  the  car  service  superintendent  of  the  defendant 
as  soon  as  it  came  to  his  notice.  It  does  not  appear  how  many 
9  I.  C.  C.  Rep.— 15. 
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iiiBtanoeB  of  this  kmd  there  weTe,  dot  exactlr  ^wiien  tfaey  oc- 
curred, DOT  to  irhat  eiifiiit  the  eomplainaiit  was  damaged  by  rea- 
son of  not  receiTing  these  cars.  The  substantial  chai^  is  that 
the  defendant  nndulT  discrnninated  against  these  small  stations 
which  are  non-competitiTe  in  favor  of  its  competitive  statdoina 
like  Xorwalk.  The  Testimony  here  is  the  same  as  that  in  the 
previons  case  a^rainst  the  Lake  Shore^  and  shoira  that  generally 
and  during  the  period  in  question  it  has  been  possible  to  obtain 
cars  at  all  times  npon  short  notice  at  these  competitive  points. 

The  defendant  set  np  the  existence  of  the  cbt  famine  Teferred 
to  in  the  former  ease  as  an  excuse  for  its  delay  in  supplying 
these  care,  and  there  is  no  doubt  about  the  reality  of  the  scarci^ 
aH^ied.  The  (*bt  service  superintendent  of  the  defendant  testi- 
fied that  for  sixteen  yeiire  he  had  been  connected  with  the  distri- 
bution of  CAT?  upon  railways,  and  that  he  had  never  known  as 
serious  a  shortage  as  had  existed  during  this  period  from  about 
August  1,  lf»O0,  to  April  1,  If  Mil,  Coming  tr  details  he  stated 
that  his  line  had  been  short  during  that  period  an  average  of 
from  200  to  300  cars  e^ch  day.  He  did  not  stAte  the  average 
number  of  cars  loaded  each  day,  but  the  Wheeling  &  Lake  Erie 
Company  operates  nearly  400  miles  of  railway,  and  must  have 
shipped  every  day  neArly  or  quite  this  number  of  carioads.  He 
also  testifif^d  that  his  line  was  a  poor  road,  not  able  to  own  many 
cars  of  its  own,  and  therefore  under  an  especial  embarrassment 
in  times  like  that  through  whici  it  had  just  passed  in  borrow- 
ing cars  from  connections, 

Xo  ej^act  rule  can  l>e  laid  down  to  govern  the  genera]  distribu- 
tion of  cars  between  different  lociilities  and  different  species  of 
traffic  Shipper?  must  be  reasonable  in  their  demands  and  caj^ 
riers  diligent  and  honest  in  meeting  those  demands.  In  times 
of  temporaiy  cat  famine  a  railroad  can  only  be  required  to  do 
its  best  and  to  treat  its  patrons  without  undue  preference.  We 
do  not  undertake  to  state  any  general  principle  governing  the 
apportionment  of  cars  between  competitive  and  non-competitive 
points,  but  upon  the  facts  of  this  case  we  do  hold  that  this  de- 
fendant has  been  guilty,  in  neglecting  to  furnifh  the  complain- 
ant wilh  cars  at  these  points  for  the  periods  stat<^,  of  gross  and 
tmdue  discrimination    against    these   non-cacnpetitive  stations, 
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against  the  traffic  at  these  stations  and  the  complainant  as  a 
shipper  of  this  traffic. 

The  complainant  testified  that  his  damages  were  $150,  by  rea- 
son of  neglect  to  furnish  these  cars,  and  stated  in  some  measure 
the  elements  of  this  damage.  In  one  case  he  was  obliged  after 
waiting  a  long  time  to  car  certain  hay  at  Wellington,  a  station 
upon  iJie  C.  C.  C.  &  St.  L.  Railroad,  at  an  additional  expense. 
Hay  was  cheaper  when  finally  shipped  than  it  had  been  earlier 
in  the  season,  when  it  would  have  been  sent  to  market  had  cars 
been  furnished.  The  defendant  did  not  attack  upon  cross-ex- 
amination the  accuracy  of  the  complainant's  estimate.  It  is 
evident  that  very  substantial  damages  may  result  from  neglect 
to  provide  cars,  although  an  exact  statement  of  these  damages 
must  ordinarily  be  difficult  It  is  also  evident  that  the  com- 
plainant has  incurred  substantial  damage  in  this  case,  but  we 
feel  that  he  has  not  been  entirely  without  fault  himself,  and 
has  perhaps  somewhat  overestimated  the  amount  of  that  dam- 
age, which  we  find  to  have  been  One  Hundred  Dollars. 

Upon  these  facts  the  complainant  is  entitled  to  recover  of  the 
defendant  the  sum  of  One  Hundred  Dollars,  and  an  order  will 
be  issued  directing  the  defendant  to  pay  the  complainant  that 
amount  on  or  before  June  1,  1902. 
9  I.  C.  C.  Rep. 
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THE  RED  CLOUD  MINING  COMPANY 

V, 

THE  SOUTHERN  PACIFIC  COMPANY. 


Decided  April  30,  1902, 


A  tariff  fixing  a  rate  on  machinery  from  Erie,  Pa.,  to  Salton,  Cal.,  having 
been  legally  established,  it  was  the  duty  of  the  defendant  to  apply  the 
rate  so  published  and  in  effect  upon  a  shipment  made  by  complainant 
between  those  points;  and  if,  as  claimed  by  complainant,  a  contract 
was  made  with  defendant  for  a  lower  charge  upon  that  shipment,  such 
contract  was  not  binding  and  its  violation  furnishes  no  ground  for 
redress  under  the  Act  to  regulate  commerce. 

Mr,  Oeorge  L,  Sanders  for  complainant 
Mr.  W.  F,  Herrin  for  defendant. 

Report  and  Opinion  of  the  Commission. 

Knapp^  Chairman: 

The  controversy  in  this  case,  which  relates  to  the  charges  on 
.  a  carload  of  macliinery,  arises  upon  the  following  facts : 

The  complainant  is  a  corporation  organized  under  the  laws 
of  California  and  engaged  in  the  business  of  mining  at  Salton 
in  that  State.  The  defendant  is  an  interstate  carrier  subject 
to  the  provisions  of  the  Act  to  regulate  commerce.  Its  line  of 
railway  from  the  east  enters  the  State  of  California  near  the 
city  of  Yuma,  Arizona,  and  extends  to  Los  Angeles,  which  is 
one  of  its  Pacific  Coast  tenninals.  Los  Angeles  has  a  popula- 
tion of  upwards  of  100,000,  and  is  a  commercial  city  of  much 
in)portance.  The  station  of  Salton  is  located  on  this  line  about 
155  miles  southeast  of  Los  Angeles.  It  appears  to  be  an  in- 
considerable place  and  is  reached  by  no  other  railroad. 
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In  the  inonth  of  October,  1900,  the  complainant  shipped  a 
carload  of  machinjery  from  Erie,  in  the  State  of  Pennsylvania, 
to  Salton.  This  shipment  seems  to  have  been  carried  by  the 
Lake  Shore  &  Michigan  Southern  from  Erie  to  Chicago,  thence 
by  the  Chicago,  Rock  Island  &  Pacific  to  Fort  Worth,  Texas, 
thence  by  the  Texas  &  Pacific  to  El  Paso,  Texas,  and  thence  by 
the  Southern  Pacific  to  Salton. 

Prior  to  making  this  shipment  the  complainant's  president, 
Mr.  S.  P.  Creasinger,  had  an  interview  with  an  agent  or  rep- 
resentative of  the  Southern  Pacific  Company  at  its  office  in  the 
city  of  Los  Angeles.  There  is  rather  sharp  dispute  as  to  what 
Win  said  and  what  arrangement  made  at  that  interview.  Mr. 
Creasinger  is  positive  it  was  agreed  that  this  carload  of  ma- 
chinery would  be  brought  to  Salton  by  the  Southern  Pacific 
and  its  connections  in  shorter  time  and  as  cheap,  or  at  the  same 
rate,  as  it  would  be  brought  by  any  other  route  or  carrier  to 
Los  Angeles.  On  the  other  hand,  the  representative  of  the 
Southern  Pacific,  Mr.  Ocheltree,  is  equally  positive  that  the 
agreement  was  to  transport  the  shipment  as  quickly  and  cheaply, 
or  at  the  same  rate,  as  any  other  route  or  carrier  would  trans- 
port it  to  Salton.  As  no  rate  or  amoimt  of  charges  appears  to 
have  been  named  at  the  time  by  either  party,  it  is  not  impossi- 
ble, perhaps  not  unlikely,  that  there  was  an  honest  misunder- 
standing between  them.  Mr.  Creasinger  may  have  had  in  mind 
rates  to  Los  Angeles,  where  the  conversation  occurred;  Mr. 
Ocheltree  may  have  supposed  that  he  meant  rates  to  Salton, 
where  the  shipment  was  to  be  delivered.  However  that  may  be, 
it  is  unnecessary  to  determine  the  question  of  veracity,  as  the 
ruling  must  be  against  the  complainant,  for  reasons  hereinafter 
stated,  even  if  Mr.  Creasinger's  version  of  the  facts  is  correct. 
Both  parties  agree  that  the  freight  charges  were  to  be  paid  at 
Los  Angeles  instead  of  Salton,  and  an  arrangement  to  that 
effect  was  undoubtedly  made. 

When  this  carload  of  machinery  arrived  at  Salton,  Mr. 
Creasinger,  who  was  then  in  Los  Angeles,  received  a  telephone 
message  advising  him  of  the  fact,  and  that  the  freight  charges 
were  $340.  He  thereupon  sent  a  check  fo^*  that  amount  to 
the  agent  of  the  defendant  company. 

Some  two  or  three  days  later  Mr.  Creasinger  was  informed 
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that  there  was  an  additional  charge  on  this  shipment  of  $141.44, 
which  he  at  first  refused  to  pay.  The  company  refusing;  to 
deliver  the  property  until  this  further  sum  was  paid,  Mr.  Creas- 
inger  not  long  after  paid  the  same  under  protest,  and  the  prop- 
erty was  thereupon  delivered.  At  this  time,  as  we  understand, 
an  expense  bill  was  rendered  purporting  to  show  the  transpor- 
tation of  this  car  of  machinery  from  Los  Angeles  to  Salton  at 
a  charge  of  $144.44,  with  advance  charges  of  $340,  making 
a  total  of  $481.44.  There  was  in  fact  no  such  transportation 
of  the  car  in  question.  It  was  not  taken  to  Los  Angeles,  but 
stopped  off  at  Salton,  which,  as  above  stated,  was  the  destination 
of  the  shipment.  There  was  testimony  to  the  effect  that  a  prior 
expense  bill  for  $340  was  rendered  when  that  amoimt  was  paid, 
but  Mr.  Creasinger  was  imable  to  find  it  and  it  was  not  pro- 
duced at  the  hearing. 

There  is  a  special  commodity  rate  of  $1.26  per  hundred 
pounds  on  carload  shipments  of  machinery  from  the  North  At- 
lantic seaboard,  including  Erie,  Pa.,  to  Los  Angeles,  but  there 
is  no  such  rate  applying  to  Salton.  Shipments  from  Erie  to 
the  latter  place  would  be  governed  by  the  class  rate  in  force  at 
the  time,  except  as  hereinafter  stated,  and  such  class  rate  ap- 
pears to  be  $2.08  per  hundred  pounds.  The  local  rate  from  Los 
Angeles  to  Salton  on  traffic  of  this  description  is  52  cents  per 
hundred  pounds,  and  this  rate,  as  we  understand,  is  fixed  by  the 
California  State  Commission. 

It  is  a  rule  of  the  carriers,  which  appears  upon  the  trans- 
continental tariffs,  to  make  rates  to  an  interior  and  interme- 
diate point  like  Salton  by  a  combination  of  the  special  com- 
modity rate  to  Los  Angeles  plus  the  local  back  to  Salton,  when 
that  combination  would  make  a  lower  charge  to  Salton 
than  the  class  rate  to  that  point.  The  charges  on  this  car- 
load of  machinery  were  made  in  that  way,  viz.,  the  commod- 
ity rate  to  Los  Angeles  of  $1.25  per  hundred  pounds,  added  to 
the  local  rate  from  Los  Angeles  to  Salton  of  52  cents  per  hun- 
dred pounds,  a  total  of  $1.77,  which  on  a  shipment  of  27,200 
pounds,  the  weight  of  the  carload  in  question,  makes  an  aggre- 
gate charge  of  $481.44,  the  amount  which  complainant  was 
required  to  pav.     The  rate  actuallv  applied,  therefore,  was  the 
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regular  tariff  rate  in  effect  at  the  time  this  carload  was  trana- 
ported. 

It  is  claimed  that  the  lower  commodity  rate  to  Los  Angeles  is 
forced 'upon  the  carriers  by  water  competition  between  Atlantic 
Coast  points  and  Pacific  Coast  terminals,  and  the  fact  of  snch 
competition  was  virtually  admitted.  The  testimony  tending  to 
establish  this  competition  was  given  by  Mr.  Sproule,  Freight 
Traffic  Manager  of  the  Southern  Pacific,  and  the  general  fact 
respecting  such  competition  has  been  shown  in  various  cases 
before  the  Commission. 

There  is  no  evidence  that  the  aggregate  amount  charged  on 
this  shipment  was  unreasonable,  and  it  cannot  be  so  found  in 
the  absence  of  proof. 

From  this  brief  statement,  which  covers  the  facts  deemed  to 
be  material,  it  appears  that  the  rate  imposed  upon  the  machin- 
ery in  question  was  the  legally  established  tariff  rate  in  force 
at  the  time  on  traffic  of  this  description.  It  was  the  duty  of 
the  carrier  to  apply  that  rate,  and  deviation  therefrom  would 
have  been  unlawful.  The  complainant's  case  rests  wholly  on 
an  alleged  contract  for  a  lower  and  unauthorized  rate.  Grant- 
ing that  such  a  contract  was  made,  precisely  as  claimed  by  Mr. 
Creasinger,  it  was  not  binding  upon  the  defendant  company, 
and  its  violation  furnishes  no  ground  for  redress  under  the  Act 
to  regulate  commerce. 

It  is  unnecessary  to  extend  argument  or  comment  in  support 
of  this  proposition.  The  question  has  been  decided  by  the  court 
of  last  resort  and  is  no  longer  open  to  discussion. 

Gulf,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Hefley,  158  U.  S.  98, 
39  L.  ed.  910,  15  Sup.  Ct.  Eep.  802. 

Upon  the  record  in  this  proceeding  the  Salton  rate  must  be 
presumed  reasonable,  but  nothing  herein  found  or  decided  will 
preclude  further  consideration  of  that  question  should  occasion 
therefor  hereafter  arise. 

An  order  will  be  entered  dismissing  the  complaint. 

Clements,  Commissioner,  dissenting: 

As  seen  in  the  report  of  the  Commission,  the  rate  complained 
of  from  Erie,  Pa.,  to  Salton,  Cal.,  is  made  by  the  addition  of 
the  rate  from  Erie  throjagh  Salton  to  Los  Angeles,  155  miles 
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beyond,  to  the  full  local  rate  from  Los  Angeles  back  to  Salton. 
These  two  rates  thus  added  make  the  rate  from  the  same  point 
of  origin  for  the  shorter  haul  to  the  nearer  point  They  are 
each  constructed  for  a  service  totally  different  from  that  actu- 
ally performed,  and  to  which  the  sum  of  the  added  rates  is  ap- 
plied. The  through  rate  from  Erie  to  Los  Angeles  is  made  for 
an  actual  haul  between  these  places  and  the  two  necessary  teiv 
minal  services  involved;  one  at  the  point  of  origin  and  one  at 
the  point  of  delivery.  The  rate  from  Los  Angeles  to  Salton  is 
a  strictly  local  charge  made  at  the  higher  rate  per  ton  per  mile 
for  an  actual  haul  of  155  miles,  and  two  like  terminal  services 
as  in  the  other  case.  The  result  of  this  method  of  rate  making 
to  local  non-competitive  points  is  well  illustrated  by  the  charges 
set  forth  in  the  findings  of  fact  in  this  case  on  the  particular 
shipment  therein  referred  to.  On  a  single  carload  of  mining 
machinery  from  Erie,  Pa.,  to  Salton,  Cal.,  the  charges  thus 
added  and  collected  amounted  in  gross  to  $481.44.  One  of  the 
factors  of  this  gross  charge  was  the  sum  of  $141.44,  the  amount 
of  the  charge  for  a  local  haul  from  Los  Angeles  to  Salton,  and 
the  two  terminal  services  involved,  no  part  of  either  of  which 
was  in  fact  performed  in  respect  to  this  shipment  The  other 
amount  going  to  make  up  the  aggregate  charge  above  stated  of 
$481.44,  was  the  amount  of  the  through  rate  from  Erie  to 
T^s  Angeles,  $340. 

Upon  these  facts  and  for  the  reasons  stated  by  me  for  dis- 
senting from  the  conclusions  of  the  Commission  in  the  case  of 
A,  W.  Holdzkom  v.  Michigan  Central  Ry.  Co.  and  others,  9 
L  C.  C.  Kep.  42,  decided  April  13,  1901,  I  am  unable  to  con- 
cur in  the  conclusions  reached  in  this  case. 
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OHAKLES  H.  JOHlf SON 

V. 

THE  CHICAGO,  ST.  PAUL,  MINNEAPOLIS  &  OMAHA 
KAILWAY  COMPANY ;  The  Sioux  City  &  Pacific  Rail- 
road Company;  The  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company  ;  The  Chicago,  Rock  Island  &  Pacific 
Railway  Company  ;  The  Chicago,  Burlington  &  Quincy 
Railroad  Company  ;  The  Chicago  &  Northwestern  Rail- 
way Company;  The  Illinois  Centraj.  Railroad  Com- 
pany; The  Kansas  City,  St.  Joseph  &  Council  Bluffs 
Railroad  Company;  The  Omaha  &  St.  Louis  Railroad 
Company;  The  Wabash  Railroad  Company;  The  Fre- 
mont, Elkhorn  &  Missouri  Valley  Railway  Company; 
The  Union  Pacific  Railroad  Company  ;  The  St.  Joseph 
&  Grand  Island  Railway  Company  ;  and  The  Missouri 
Pacific  Railway  Company. 


HIBBARD,   SPENCER,   BARTLETT  &  CO.,  Interveners. 


Decided  May  7,  1902. 


1.  The  failure  of  the  C,  St.  P.,  M.  A  0.  Railway  Company  to  publish 

through  freight  rates  from  Chicago,  111.,  and  other  points  to  Norfolk, 
Neb.,  while  such  through  rates  are  established  and  published  by  that 
company  in  connection  with  other  carriers  to  other  points  on  its  line 
in  Nebraska  amounts  to  unlawful  discrimination  against  Norfolk. 

2.  Posting  a  notice  in  a  station  or  depot  that  the  tariff  sheets  of  the  rail- 

road company  may  be  found  in  some  other  place  is  not  compliance  with 
the  provision  in  the  sixth  section  of  the  Act  requiring  the  posting  of 
rate  schedules  or  tariffs  in  every  such  depot  or  station. 

3.  The  freight  rates  in  effect  from  Chicago,  111.,  to  Norfolk,  Neb.,  and  from 
Duluth,  Minn.,  to  Norfolk  are  unjust  and  unreasonable;  and  upon  the 
facts  and  circumstances  shown  in  this  case  the  rates  from  Chicago  to 
Norfolk  should  not  exceed  those  in  force  from  Chicago  to  Columbus, 
Neb.,  and  the  rates  from  Duluth  to  Norfolk  should  not  exceed  the  rate 
in  force  from  Duluth  to  Emerson,  Neb.,  added  to  the  present  local  rate 
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in  effect  from  Emerson  to  Norfolk.    The  complainant's  claim  for  repa* 
ration  denied. 

Spencer  Smith,  F.  H.  Free  and  C.  H.  Johnson  for  complain* 
ant 

James  W.  Orr  for  Mo.  Pac.  Ry.  Co. 

B.  T.  White  for  S.  C.  &  Pac.  E.  E.  Co.,  C.  &  N.  W.  Ry.  Co. 
and  F.  E.  &  M.  V.  Ey.  Co. 

S,  F.  Andrews  for  111.  Cent  E.  E.  Co. 

Thomas  Wilson  for  C,  St.  P.,  M.  &  O.  Ey.  Co. 

James  E.  Kelby  for  C,  B.  &  Q.  E.  E.  Co. 

A.  C.  Bird  for  C,  M.  &  St  P.  Ey.  Co. 

J.  J.  Wait  for  Hibbard,  Spencer,  Bartlett  &  Co. 

Eeport  and  Opinion  of  the  Commission. 

Yeomans^  Commissioner: 

Charles  H.  Johnson,  the  complainant  in  this  case,  is  a  dealer 
in  furniture,  carpets,  pianos,  organs,  sewing  machines,  china, 
glassware  and  queensware,  in  the  city  of  Norfolk,  [N'ebraska, 
where  he  resides.  Complainant  alleges  that  the  defendant  rail- 
road companies  operate  lines  as  common  carriers  from  points  in 
the  States  of  Illinois,  Iowa,  Minnesota,  Wisconsin  and  Mis- 
souri to  points  in  the  States  of  I^ebraska,  Kansas  and  North  and 
South  Dakota;  that  the  Chicago,  St  Paul,  Minneapolis  & 
Omaha  Eailway  Company  and  the  Union  Pacific  Eailroad  Com- 
pany failed  to  keep  posted  in  a  public  place  at  the  joint  station 
occupied  by  them  at  Norfolk  the  published  tariffs  or  schedules 
of  rates  as  required  by  section  6  of  the  Act  to  regulate  com- 
merce. It  is  generally  alleged  that  all  the  defendant  carriers 
discriminate  against  complainant  and  the  city  of  Norfolk.  The 
following  are  the  distinguishing  features  of  the  complaint: 

1.  That  the  C,  St  P.,  M.  &  0.  Co.  refuses  to  make  a  tariff 
of  freight  rates  from  Chicago  to  Norfolk,  Nebraska,  although 
that  Company  publishes  and  maintains  a  schedule  of  rates  from 
Chicago  to  almost  every  other  point  on  its  lines  of  railroad. 

2.  That  the  C,  St  iP.,  M.  &  O.  Co.  refuses  to  haul  freight 
from  Sioux  City  to  Norfolk  when  such  freight  is  tendered  to  it 
by  competing  lines  at  Sioux  City,  and  that  when  complainant 
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orders  frpight  shipped  from  eastern  points  to  Norfolk  via  the 
C,  St  P.,  M.  &  O.  lines  it  is  diverted  by  the  Chicago  &  North- 
western Railway  Company,  hereinafter  referred  to  as  the  North- 
western Company,  and  forwarded  to  Norfolk  over  the  line  of 
the  Fremont,  Elkhom  &  Missouri  Valley  Ry.  Co.,  hereinafter 
called  the  Elkhom  Company,  via  Blair  and  Fremont 

3.  That  the  C,  St.  P.,  M.  &  O.  Co.,  the  Sioux  City  and 
Pacific  Railroad  Co.,  the  Northwestern  Co.  and  the  Elkhorn 
Co.,  together  and  separately,  refuse  to  make  a  tariflF  or  receive 
freight  at  Council  Bluffs,  Iowa,  or  at  Omaha,  Nebraska,  when 
destined  to  Norfolk  via  the  line  of  the  C,  St  P.,  M.  &  O.  Co. 

4.  That  the  C,  St.  P.,  M.  &  O.  Co.,  the  Elkhom  Co.  and 
the  Sioux  City  &  Pacific  R.  R.  Co.  maintain  a  schedule  of 
rates  between  Sioux  City,  Iowa,  and  Norfolk,  Neb.,  which,  when 
compared  with  rates  from  Sioux  City  to  other  localities  no  more, 
and  in  some  instances  less,  favorably  situated  are  unreasonable 
and  unjust 

5.  That  the  defendant  railroad  companies  by  agreement  and 
combination  maintain  an  exorbitant,  unreasonable  and  illegal 
rate  from  Sioux  City,  Iowa,  to  Norfolk,  Neb.,  and  so  divert 
Chicago  freight  that  it  will  go  via  the  line  of  the  Elkhom  Com- 
pany, or  the  Union  Pacific  Company,  through  Blair  and  Omaha, 
respectively,  although  the  route  via  Sioux  City  over  the  C,  St 
P.,  M.  &  O.  line  to  Norfolk  is  shorter. 

6.  That  towns  in  the  State  of  South  Dakota  and  Nebraska 
no  more  advantageously  located  than  Norfolk,  and  in  some  in- 
stances not  as  favorably  located  with  reference  to  distance,  en- 
joy lower  rates  from  Chicago,  St.  Louis,  Minneapolis,  St.  Paul 
and  Sioux  City  than  are  granted  to  the  merchants  and  dealers 
of  Norfolk. 

7.  That  other  to\vns  in  the  States  of  South  Dakota  and  Ne- 
braska enjoy  through  rates  from  Chicago  and  common  points 
and  Mississippi  River  and  common  points  which  are  less  than 
those  allowed  Norfolk,  although  no  more  favorably  situated  with 
reference  to  the  trade  centers  mentioned. 

8.  That  the  rates  from  Chicago  and  Mississippi  River  com- 
mon points  to  Norfolk  are  not  through  rates  as  compared  with 
rates  to  other  localities  in  Nebraska,  Kansas  and  South  Dakota, 
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but  are  made  up  of  the  rate  to  the  Missouri  River  from  eastern 
points  and  the  added  locals  from  the  Missouri  River  west,  and 
are  much  higher  for  practically  the  same  character  of  service 
than  those  made  to  other  cities  and  towns  with  which  Norfolk 
comes  in  competition ;  and  that  as  a  result  of  this  discrimina- 
tion the  city  of  Norfolk  is  prevented  from  becoming  a  distribut- 
ing center  or  manufacturing  point. 

9.  The  complainant  asks  that  the  city  of  Norfolk  be  placed 
on  the  same  basis  with  reference  to  through  rates  as  are  Fre- 
mont and  Lincohi  and  places  equally  distant  from  Sioux  City 
located  in  South  Dakota,  Iowa  and  Nebraska;  and  that  the 
Union  Pacific  Railroad  Company,  and  the  C,  St  P.,  M.  &  O. 
Company,  be  required  to  post  their  schedule  of  rates  in  a  con- 
spicuous and  accessible  place  in  the  station  house  at  Norfolk. 

Each  of  tlie  defendants  denied  generally  and  specilically  all 
violation  of  law  cliarged  against  them,  and  also  denied  that  any 
undue,  unjust  or  illegal  discrimination  is  practised  towards 
complainant  or  the  merchants  of  Norfolk. 

An  intervening  petition  was  filed  by  Messrs.  Hibbard,  Spen- 
cer, Bartlett  &  Company,  a  wholesale  hardware  corporation  of 
Chicago,  alleging  that  the  defendant  carriers  give  undue  and 
unreasonable  preference  and  advantage  to  wholesale  merchants 
at  St.  Paul  and  Minneapolis,  and  that  intervener  is  subjected 
to  undue  and  unreasonable  prejudice  and  disadvantage  by  the 
defendants  charging  more  for  a  like  and  contemporaneous  serv- 
ice on  shipments  from  Chicago  destined  to  Norfolk  than  is 
charged  from  St.  Paul  and  Minneapolis;  it  also  asks  for  an 
order  commanding  defendants  to  cease  from  said  alleged  vio- 
lation of  the  law. 

The  original  complaint  herein  was  filed  with  the  Commission 
August  22,  1899,  and  subsequently  during  the  hearing  at  Nor- 
folk, February  27,  1900,  an  amendment  was  filed  alleging  il- 
legal discrimination  against  Norfolk  by  the  defendant  railroad 
companies  in  coal  rates  from  Wyoming,  Duluth,  and  Iowa  to 
Norfolk. 

In  the  course  of  the  investigation  of  this  case,  while  the  com- 
plaint was  principally  urged  against  the  C,  St.  P.,  M.  &  O.  Ry., 
the  F.,  E.  &  M.  V.  Ry.  Co.,  the  S.  C.  &  P.  R.  R.  Co.,  and  the 
C.  &  N.  W.  Ry.  Co.,  it  was  practically  abandoned  as  far  as  re- 
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lates  to  the  Union  Pacific  E.  R.  Co.,  the  C,  M.  &  St  P.  Ey.  Co., 
the  C,  E.  I.  &  P.  Ey.  Co.,  and  other  defendant  companies  not 
included  in  those  above  named. 

Statement  of  Facts. 

The  complainant  is  a  dealer  in  furniture,  musical  instru- 
ments, crockery,  etc.,  at  Norfolk,  a  town  located  in  the  north- 
eastern part  of  the  State  of  Nebraska,  about  60  miles  west  of 
the  Iowa  line  and  the  same  distance  south  of  the  line  of  South 
Dakota.  It  has  a  sugar  beet  factory  with  an  invested  capital 
of  $750,000,  with  an  annual  product  of  about  7,000,000  pounds, 
a  central  creamery  establishment  which  has  a  large  number  of 
sub-stations  in  neighboring  towns  and  an  annual  product  of 
2,000,000  pounds,  a  cold  storage  plant,  an  iron  foundry,  and 
such  other  retail  stores  and  business  enterprises  as  are  usually 
found  in  a  city  of  its  size  in  an  agricultural  country.  By  the 
United  States  census  of  1900  it  contained  a  population  of  3,883, 
about  twice  the  population  of  any  city  in  Nebraska  west  or 
northwest  of  Fremont. 

The  railways  connecting  with  or  reaching  Norfolk  are  as  fol- 
lows: The  C,  St.  P.,  M.  &  O.  main  line,  extending  southeast 
from  Sioux  City  via  Emerson  and  Blair  to  Omaha,  a  branch 
from  Emerson  to  Norfolk,  with  two  branches  extending  north- 
west, one  from  Wakefield  to  Hartington,  and  another  from 
Wayne  to  Bloomfield.  The  Elkhom  Company  has  trackage 
rights  over  the  Sioux  City  &  Pacific  from  Blair  to  Fremont, 
and  its  main  line  runs  west  through  Norfolk  to  the  west  line 
of  the  State  with  termini  in  Wyoming  and  South  Dakota,  and 
a  branch  running  from  Norfolk  to  Verdigris.  It  has  branches 
running  south  and  southwest  from  Fremont  to  Lincoln,  Bea- 
trice, Superior  and  Hastings,  also  from  Scribner  west  and 
northwest  through  Humphrey,  Albion,  and  Petersburg  to  Oak- 
dale  on  the  main  line.  The  Sioux  City  &  Pacific  Eailroad 
extends  from  Sioux  City  do^vTi  the  east  side  of  the  river  to  Mis- 
souri Valley,  California  Junction,  and  west  across  the  river  to 
Blair.  These  four  roads  constitute  what  complainant  calls  the 
Northwestern  combination.  The  stock  of  the  Elkhorn  Com- 
pany, the  Sioux  City  &  Pacific  Eailroad  Company  and  51% 
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of  the  C,  St  p.,  M.  &  O.  Company  is  owned  by  the  Iforthwestr 
em  Company.  The  Great  Northern  Railway  Company  owns  a 
line  nmning  west  from  Sioux  City  called  "The  Pacific  Short 
Line"  which  crosses  the  Northwest  branches  of  the  C,  St  P.  M. 
&  O.  at  Laurel  and  Randolph,  and  the  Verdigris  branch  of  the 
Elkhom  at  Plainview,  and  terminates  at  O'Neill  on  the  main 
line  of  the  Elkhom.  The  Union  Pacific  Railroad  has  a  branch 
extending  from  Columbus  on  its  main  line  north,  terminating 
at  Norfolk. 

The  following  rates  were  in  force  to  Norfolk  from  Chicago  at 
the  time  of  filing  the  complaint : 

Caasses 1  2  34  5ABCDE 

Rates 1.26    1.03      .76      .55      .45      .50      .42      .36      .271      ^ 

A  reduction  in  rates  to  Norfolk  was  made  August  22,  1900, 
which  are  now  in  force,  as  follows : 

Classes 1  2  34  5ABCDE 

Rates 1.22    1.01       .74      .55      .45      .50      .42      .36      J271      .23 

These  rates  are  made  by  adding  the  Missouri  River  rates  from 
Chicago  and  common  points  to  the  local  rates  west  from  the  Mis- 
souri River. 

The  rates  from  Chicago  to  Lincoln,  which  the  complainant 
asks  for  Norfolk,  are  the  result  of  a  controversy  between  the  Lin- 
coln Boai'd  of  Trade  and  the  B.  &  M.  R.  R.  R.  Co.  in  Nebraska, 
and  other  roads,  by  which  an  agreed  differential  of  5  to  3  cents 
on  the  numbered  and  lettered  classes  of  freight  added  to  the  Mis- 
souri River  rate  was  given  to  Lincoln,  and  concerning  which  the 
Commission  held  that  the  disparity  of  rates  to  Lincoln  and 
Omaha  was  found  to  correspond  so  closely  with  the  difference  in 
distances  that  no  change  was  required  upon  that  ground.  (2  1. 
C.  C.  Rep.  147,  2  Inters.  Com.  Rep.  95.)  In  consequence  of  this, 
under  the  operation  of  the  fourth  section  of  the  Act  to  regulate 
commerce,  no  higher  rate  is  charged  to  towns  intermediate  be- 
tween Lincoln  and  the  Missouri  River  than  is  charged  to  Lin- 
coln. The  Missouri  River  rate  of  80  cents  from  Chicago  being 
in  force  at  Sioux  City  it  follows  that  Emerson,  Fremont  and 
other  towns  on  the  C,  St.  P.,  M.  &  O.,  and  the  Elkhom  line**, 
extending  south  from  Sioux  City  to  Lincoln,  cannot  have  a  high- 
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er  rate  than  Lincoln,  and  accordingly  take  the  first  class  rate  of 
85  cents. 

AVhile  there  is  a  maximum  distance  tariff  established  by  the 
State  of  Nebraska  it  is  not  always  recognized  and  followed  by  the 
railroads,  each  road  having  its  own  distance  tariff,  which  how- 
ever, is  very  nearly  the  same  for  any  given  distance  as  the  State 
distance  tariff  when  distance  alone  is  the  controlling  factor. 

Complainant  makes  extended  comparison  of  through  rates  to 
Norfolk  from  Minneapolis,  Duluth,  Chicago,  St.  Louis,  Kansas 
City  and  St.  Joseph,  with  through  rates  from  said  places  to 
many  other  towns  in  South  Dakota,  Nebraska  and  other  States. 
The  following  tables  of  rates  and  distances  will  be  sufficient  for 
illustration. 


Between  Classes  (in  cents  per  100  pounds). 

Distances.  Chicago.  111.  , * ^ 

and \__% 3  4  5      ABCDE 

569            Yankton,  S.  D 91     73  51  87  81    37    81    25    21     18 

610            Sioux  City,  Iowa...  80    65  45  32  27    82  27    22    18i  16 

589            Emerson,  Neb 104    86  64  48  38    43  87    30^26    21i 

583            Hope,           *'   122  102  74  53  45    50  42    86    27i  28 

585  Norfolk,       " 

April  11.  1899...  125  103  76  55  45    60  42    35    27i  23 

Aug.  22,  1900....  122  101  74  55  45    50  42    85    27*23 

505            Fremont,  Neb 85    70  49  36  30    85  80    26    21*19 

480            Blair.            "   80    65  43  32  27    32  27    22    18*  16 

490            Omaha.        *'    80    65  45  32  27    82  27    22    18*16 

542            Lincoln,       "    86    70  49  86  80    35  30    26    21*19 

550            Columbus.   •*   115    95  72  53  43    46  40    38    26*21* 

598            Albion.        •*    125  108  81  59  48    60  43*86    28*23 

617            Oakdale,      *'    181  111  83  60  50    55  45    87    29*23* 

640            O'Neill,        "    143  118  89  68  55    64  62    42    33*26* 

590^ Warnerville,  Neb...  122  101  74  55  ^  50  42    86    27*  28 
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DistaDces. 


From 

Kansas  City,  Mo., 

To 


Classes  (in  ceDts  per  100  pounds). 


2      8 


BODE 


195  Omaha.  Neb 40  30  25  20  18  17  IS*  10  9  7 

241  Fremont,    '•    51  41  84  27  19  23  17i  14  18  8^ 

323  Norfolk,     *•    75  65  55  42  84  32  25    21  18  14 

272  Columbus,"    55  48  42  88  28  29  20    17i  18  9^ 


From 
St.  Joseph,  Mo., 


132 
178 
260 
222 

Omaha,  Neb 

Fremont,    *'    

Norfolk.     *•    

Columbus.  "    

40    30    25    20    18    17    12i  10      9      7 

50  43    85    25    19    22    16    14    11      7i 
65    58    45    35    30    82    21     17    18    10 

51  45    38    30    26    25    18    15    11      7* 

Distances. 

From 

St.  Louis.  Mo., 

To 

Classes  (rates  in  cents  per  100  pounds). 

12345ABCDE 

412 

Omaha,  Neb 

458 

Fremont,    '*    

508 

Sioux  City,  Iowa... 

567 

Yankton,  8.  Dak 

540 

Norfolk,  Neb. 

May  5.   1899... 

Autr.  20,  1900... 

503 

Columbus.  Neb 

464 

Lincoln.         **     

60  45  35  27  22  24^19^17  18^11 

65  50  39  31  25  27i  22i  20  16^  14 

80  65  45  32  27  82    27    22  18^  16 

100  85  58  45  37  89    84    28  28    20 

105  83  66  50  40  42i  84i  80  22i  18 

102  81  64  50  40  42i  34^  30  2^  18 

95  75  62  48  38  38^  32i  28  2U  1<H 

65  50  39  31  25  27i  22i  20  16i  14 


From  Classes  (rates  in  cents  per  100  pounds). 

Distances.     Minneapolis,  Minn.,     , * ^ 

To ^  _  2    J 4_  5      A      B     C     D     E 

822            Yanklon.S.  D .     71  53  41  32  25^1  25  22  19    14 

26:^            Sioux  City,  Iowa...     60  50  35  27  20  24  20  17  15    12 

292            Emerson,  Neb 80  65  45  82  27  32  27  22  18^6 

338  Norfolk, 

July  26.  1898....     80  65  45  32  27  32  27  22  18i  16 

March  19.  1900..     No  change 

370            Oak(lal<«.  Neb 106  88  65  49  39  44  36^30  24^19 

398            ONHIl,      ••    119  99  77  59  47  49  39  34  26i  181 

365            Fremont,    "    85  70  49  86  30  85  80  25  21^  19 

382            Lincoln,      "    85  70  49  36  30  35  80  25  21^  19 

388            Columbus,'*    115  95  72  53  43  46  ^0  33  26i  21i 

9  I.  C.  C.  Rep. 


JOHNSON  V.   CHICAGO^  ST.   P.,  M.  <fc  O.   B.   CO. 


Distances. 


From  Classes  (rates  in  cents  per  100  pounds). 

Duluth,  Minn.       / * ^ 

To 12  845ABCDE 

Sioux  Falls,  Neb...-    80    65  45    32    27    82    27    23    18^16 

Yankton,  8.  D 91     73  51     87    81    37    81    25    21     18 

Sioux  City,  Iowa._.     80    «5  45    82    27    82    27    22    18i  16 

Emerson,  Neb 80    65  45    82    27    82    27    22    18^16 

Fremont,      *•    85    70  49    86    80    85    80    25    2U  19 

Lincoln,       ••   85    70  49    86    80    85    80    25    2li  19 

Humphrey,"    122  101  76    55    45    50    42    85    27^22 

O'Neill,   "  143  118  89  68  55  68  51  42  88i  26i 

Norfolk,   ♦• 

Dec.  30,  1898....  125  103  76  55  45  50  42  85  27i  28 

Columbus,  Neb 115  •  95  72  53  43  46  40  88  26i  21i 


882 
471 
412 
441 
514 
541 
512 
542 
487 

537 


Referring  to  the  rates  in  force  from  Chicago  to  Sionx  Falls, 
Yankton  and  other  points  in  South  Dakota,  the  Great  Northern 
Railroad  having  extended  its  line  through  Sioux  Falls  into 
Southeastern  Dakota,  and  following  an  investigation  by  the 
Commission  in  which  the  rates  and  competitive  conditions  exist- 
ing at  Sioux  City  and  other  points  were  under  consideration,  an 
order  was  made  fixing  the  through  rate  to  Sioux  Falls  at  not 
more  than  104%  of  the  rate  to  Sioux  City. 

Complainant  offered  in  evidence  a  number  of  expense  bills 
for  the  purpose  of  showing  that  he  had  been  charged  a  greater 
sum  for  a  like  service  by  railroads  entering  Norfolk  than  was 
charged  to  other  towns  on  the  same  or  different  railroads. 

Considerable  prominence  is  given  to  the  fact  that  while  the 
through  rate  from  Duluth  to  Sioux  City,  412  miles,  is  80  cents, 
first  class,  to  Emerson,  29  miles  from  Sioux  City  the  rate  is  80 
cents ;  and  from  there  south  to  Lincoln,  147  miles,  and  all  towns 
intermediate  the  same  rate  of  85  cents  prevails,  while  to  Nor- 
folk, only  45  miles  from  Emerson,  the  rate  is  $1.25,  and  to 
Humphrey,  24  miles  south  of  Norfolk,  the  rate  is  $1.22. 

It  is  also  shown  that  the  through  rate  from  Chicago  first  class, 
to  Omaha,  Blair  and  Sioux  City,  is  80  cents,  and  that  it  is  85 
cents  to  Lincoln,  77  miles  beyond  Blair,  while  to  Norfolk,  105 
miles  beyond  Blair,  it  is  $1.22. 

It  thus  appears  that  the  rates  per  ton  per  mile  to  Lincoln, 
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cents,  and  if  the  St.  Louis  freight  is  consigned  to  Norfolk  over 
the  same  line  the  rate  is  $1.05 ;  and  that  all  freight  which  orig- 
inates at  St.  Louis,  Duluth  or  Chicago  consigned  to  Norfolk 
carries  a  higher  proportional  rate  than  if  it  originates  at  inter- 
mediate points,  Minneapolis,  Kansas  City  and  St.  Joseph. 

The  C.  &  N.  W.  Ky.  joint  tariflF,  I.  C.  C.  No.  2443,  in  effect 
at  the  time  of  filing  of  complaint,  fixes  through  rates  from  Chi- 
cago to  all  stations  on  the  Nebraska  division  of  the  C,  St.  P.,  M. 
&  O.  line,  including  Hoskins,  eight  miles  from  Norfolk,  and 
Hope,  two  miles  from  Norfolk,  but  Norfolk  is  excepted,  although 
it  is  the  terminus  of  one  of  its  principal  branches  and  several 
times  the  size  of  any  other  town  on  its  Nebraska  line  except 
Omaha.  The  tariff  referred  to  shows  a  rate  to  Hope,  where  there 
is  neither  station,  agent  nor  platform,  and  the  train  which  hauls 
the  freight  to  Hope  has  to  go  on  to  Norfolk,  the  terminus  of 
the  branch  track,  before  it  can  turn  around  and  go  back  to  Sioux 
City.  It  was  admitted  by  the  General  Manager  of  the  Elkhorn 
Company,  in  his  testimony  taken  at  Norfolk,  that  for  points  on 
the  Elkhorn  road  west  of  Norfolk  there  is  a  traffic  arrangement 
between  the  Elkhorn  and  the  C,  St.  P.,  M.  &  O.  Company  by 
which  the  freight  which  starts  at  Sioux  City  goes  across  to  Nor- 
folk on  the  C,  St.  P.,  M.  &  O.,  and  from  thence  west  on  the  Elk- 
horn. 

It  also  appears  that  the  classification  has  been  raised  on  many 
articles  of  freight  so  that,  for  example,  an  article  which  was 
carried  for  $1.25  first  class  to  Norfolk,  is  now  charged  one  and  a 
half  times  first  class,  $1.8714.  It  is  also  shown  that  the  minimum 
weight  per  car  of  freight  has  been  increased,  as  for  example, 
furniture  to  16,000  pounds,  and  that  under  this  arrangement 
complainant  finds  it  impossible  to  load  16,000  pounds  of  certain 
kinds  of  mixed  loads  in  a  car,  although  for  a  single  article,  such 
as  chairs,  that  amount  may  be  packed  in  a  car,  and  that  as  a 
result  the  wholesale  dealers  at  Omaha  and  Lincoln  who  order 
large  quantities  of  manufactured  goods  have  an  advantage  over 
complainant. 

There  is  no  evidence  showing  discrimination  in  rates  on  lum- 
ber from  the  north  and  east  to  Norfolk,  on  which  the  rate  to 
Omaha  is  15  cents,  and  to  Norfolk  22  cents,  and  from  Minne- 
apolis to  Norfolk  20  cents.  The  rate  on  slack  or  steam  coal  from 
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It  is  established  bj  the  evidence  that  several  wholesale  or  job- 
bing enterprises  were  started  in  Norfolk  which  might  per- 
haps have  remained  in  business  there  permanently  if  through 
rates  to  Norfolk  from  the  east,  or  local  rates  out,  had  been  ad- 
justed on  a  lower  basis,  but  on  account  of  existing  rate  condi- 
tions they  were  compelled  to  abandon  Norfolk. 

It  was  conceded  by  the  General  Manager  of  the  Elkhom  Com- 
pany that  there  is  no  city  in  Nebraska  anything  like  the  size  of 
Norfolk,  of  similar  distance  from  the  Missouri  River,  that  has 
anything  like  as  high  freight  rates. 

On  the  other  hand,  it  is  found  that  the  territory  within  which 
Norfolk  could  reasonably  expect  to  build  up  a  jobbing  business 
is,  under  present  conditions,  somewhat  limited.  After  passing  a 
line  running  north  and  south  50  miles  west  of  Norfolk  the  coim- 
try  is  of  less  value  for  the  purposes  of  agriculture,  and  in  this 
respect  its  value  decreases  going  westward  to  a  point  about  180 
miles  northwest  of  Norfolk,  and  from  there  to  the  west  line  of 
the  State  is  what  is  known  as  the  "Sandhill  Country"  without 
any  enterprises  of  importance  except  cattle  raising,  and  that 
business  is  rapidly  diminishing  in  volume.  This  condition  is 
evidenced  by  the  fact  that  while  the  population  of  Madison 
Coimty,  in  which  Norfolk  is  situated,  and  Antelope  County  next 
west  of  it,  had  considerable  of  an  increase  in  population  since 
1890,  the  counties  westerly,  except  Cherry  and  Brown  Counties, 
have  suffered  a  decrease  of  population,  in  some  instances  as 
much  as  33%,  as  sho^^Ti  by  the  following  statement  taken  from 
the  United  States  Census  of  1900: 

County  1890  1900 

Madison 1.3,669  16,976 

Antelope 10,399  11,344 

Holt 13,677  12,224 

Rock 3,083  2,809 

Brown 4,359  3,470 

Cherry 6,428  6,541 

Sheridan 8,687  7,756 

Dawes 9,722  •  6,215 

Sionx 2,452  2,055 

Fremont,  Sioux  City  and  Lincoln  have  enjoyed  the  low 
through  rates  from  eastern  points  which  Norfolk  has  been  de- 
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nied.     The  following  official   figures   show   the  population  for 
those  cities  respectively  for  1890  and  1900: 

City  1890                     1900 

Omaha 140,452  102,555 

Lincoln 55,154                   40,169 

Fremont 6,747                     7,241 

Sioux  City 37,806                  33,111 

Norfolk 3,038                    3,883 

The  Elkhorn  Company  has  established  at  Norfolk  its  terminal 
offices,  local  repair  shops  and  office  of  Superintendent.  About 
200  of  its  employees  reside  there,  and  about  1,000  of  tlie  inhabi- 
tants of  Norfolk  derive  their  support  from  the  railroad. 

The  products  of  the  State  are  carried  to  the  eastern  markets 
at  a  lower  basis  of  rates  than  are  charged  on  commodities  brought 
there  for  consumption.  There  is  a  10  cent  per  hundred  rate  on 
beet  sugar  from  Norfolk  to  Omaha,  while  the  rate  on  sugar, 
Omaha  to  Norfolk,  is  18  cents  per  hundred  by  the  carload.  The 
rate  for  hauling  cream  to  Norfolk  is  50  cents  per  ton  for  25  to 
100  miles.  Kailroad  traffic  from  the  western  part  of  the  State  is 
limited.  No  large  bodies  of  coal  are  located  on  the  Elkhorn 
line.  Vegetables  are  grown  to  a  limited  extent  in  the  vicinity 
of  Gordon  and  Chadron  in  the  northwestern  part  of  the  State ; 
the  total  shipment  of  potatoes  over  the  Elkhorn  line  for  1899 
was  about  500  carloads.  About  7,000  cars  of  livestock  are 
shipped  east  over  that  line  annually,  while  the  shipment  of  live- 
stock west  amounts  to  from  400  to  perhaps  2,000  carloads.  Not 
over  100  cars  of  ore  are  carried  annually  to  the  Omaha  smelters. 
The  principal  part  of  railway  transportation  in  the  State  of  Ne- 
braska is  south  of  the  Platte  River  where  the  country  is  much 
more  productive — territory  to  which  Fremont  and  Lincoln  are 
tributary.  The  following  table  compiled  from  the  annual  re- 
ports of  the  C,  St.  P.,  M.  &  O.  Company  and  the  Elkhorn  Com- 
pany to  the  Interstate  Commerce  Commission  show  their  finan- 
cial condition  and  the  results  of  their  operations  in  the  way  of 
surplus  or  deficit: 
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Considerable  evidence  wae  Bubmitted  showing  the  effect  of 
putting  in  Lincoln  rates  at  Norfolk,  and  a  table  was  offered  in 
evidence  for  the  purpose  of  showing  the  extent  of  country  over 
wLicli  Kuch  a  change  in  rates  would  be  felt — and,  among  other 
things,  that  it  would  result  in  a  reduction  of  31%  in  rates  to  all 
points  between  JS'orfolk  and  Sioux  City,  Fremont  and  Lincoln, 
and  tliat  it  would  almost  entirely  wipe  out  the  revenne  of  the  C, 
St.  P..  M.  k  Co.  and  the  Elkliom  lines  derived  from  business  in 
a  large  part  of  the  State  of  Nebraska. 

The  testimony  sustains  the  allegations  of  complainant  that  no 
printed  schedules  of  rates,  fares  or  charges,  or  tariff  sheets,  were 
publicly  posted  in  the  station  house  of  the  C,  St  P.,  M.  &  O. 
Company  at  Norfolk.  It  was  shown,  however,  that  a  printed  no- 
tice was  posted  on  the  wall  inside  of  the  station  stating  that 
"The  Agent  is  supplied  with  a  complete  file  of  freight  tariffs 
and  rates  of  fare  applying  Xo  and  from  this  station,"  and  that 
"He  is  instructed  to  submit  these  tariffs  and  rates  of  fare  to  the 
inspection  of  any  one  desiring  Xjo  make  shipments  or  to  travel, 
and  to  explain  fully  such  tariffs  and  rates  and  the  manner  in 
which  they  are  obtained." 

Conclusions. 

Referring  to  the  complaint  that  the  C,  St  P.,  M.  &  O.  Ry. 
refused  to  make  and  publish  a  through  tariff  of  rates  from  Chi- 
cago to  Norfolk,  it  will  Ixi  observed  that  Norfolk,  although  the 
largest  town,  except  Omaha,  on  the  line  of  that  road  in  Ne- 
braska, is  not  named  in  any  through  tariff  from  Chicago,  Du- 
luth,  or  points  east  of  those  cities.  It  is  shown,  however,  that 
the  Elkhorn  Company  and  the  C,  St.  P.,  M.  &  O.  Company 
agree  upon  a  tariff  by  which  freight  is  hauled  over  the  line  of 
the  latter  Company  to  Norfolk,  and  there  transferred  to  the 
tracks  of  the  Elkhorn  for  to^^Tis  west  of  Norfolk.  This  subject 
was  crmsidered  by  the  Commission  in  the  case  of  Lehman,  Hig- 
ginson  &  Company  heretofore  cited,  where  the  Commission  held 
that  "a  straight  rate  to  every  point  on  a  line,  and  duly  shown 
on  the  tariff  sheets,  is  undoubtedly  the  correct  method."  Nor- 
folk is  a  point  on  the  line  of  the  C,  St  P.,  M.  &  O.  Ry.,  and, 
therefore,  should  be  named  on  every  tariff  of  that  Company  re- 
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lating  to  stations  on  that  branch  of  the  road ;  and  the  same  rule 
applies  to  joint  tariffs  between  that  Company  and  the  Elkhom 
or  any  other  company:  the  failure  to  do  so  results  in  unjust  dis- 
crimination. 

The  complaint  that  the  C,  St.  P.,  M.  &  O.  Ry.  Company  does 
not  post  its  tariff  sheets  at  its  station  at  Norfolk  in  a  conspicuous 
place  accessible  to  the  public  is  sustained  by  the  evidence;  the 
posting  of  a  notice  on  the  wall  of  the  station  stating  where  such 
tariff  sheets  may  be  found  is  not  a  sufficient  compliance  with  the 
requirements  of  the  law.  In  the  case  of  Rea  v.  Mobile  &  Ohio  R. 
R,  Co,  7  I.  C.  C.  Rep.  50,  it  was  held  that  "the  Commission  has 
no  power,  if  it  were  so  disposed,  to  vary  the  requirements  of  the 
Act  in  that  respect,"  and  that  "under  no  circumstances  could 
there  be  any  excuse  for  a  failure  to  post  changes  in  tariffs  when 
made."  The  circumstances  connected  with  the  posting  of  tar- 
iffs in  that  case  were  similar  to  those  shown  by  the  evidence  to 
exist  in  this  case, — that  tariff  sheets  were  defaced  or  torn  from 
the  walls.  There  is  no  doubt  but  that  it  was  the  intention  to 
comply  as  far  as  seemed  practicable  with  the  provisions  of  sec- 
tion 6  of  the  Act.  It  is  believed,  however,  that  the  local  author- 
ities can  fully  protect  the  tariff  sheets  from  acts  of  vandalism 
or  destruction  if  they  are  appealed  to. 

Complaint  is  made  of  the  fact  that  the  railways  have  estab- 
lished a  minimum  weight  per  carload  of  16,000  pounds,  and 
that  such  a  weight  of  some  classes  of  goods  cannot  be  packed  in 
a  car.  But  it  must  be  observ^ed  that  the  increased  volume  of 
railway  traffic  throughout  the  country  has  created  a  necessity  and 
demand  for  larger  cars  and  a  more  systematic  method  of  pack- 
ing and  shipping  freight.  The  average  carloads  now  hauled  by 
the  railways  is  very  greatly  increased  over  the  average  of  15  or 
20  years  ago,  so  that  small  or  mixed  loads,  as  compared  with 
large  or  maximimi  loads,  must  naturally  bear  a  higher  propor- 
tional rate  per  ton.  It  is  not  deemed  suitable,  however,  upon 
the  facts  shown  in  this  case,  to  make  any  decision  respecting  the 
minimum  weights  in  question. 

Complainant  alleges  that  the  classification  of  freight  has  been 
changed  and  raised  by  the  railways  on  many  articles  of  transpor- 
tation, and  the  allegation  is  not  controverted  by  the  respondents. 
These  changes,  however,  are  general,  affecting  a  large  section  of 
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coiintry  including  the  State  of  Nebraska.  There  is  no  evidence 
of  any  special  disadvantage  or  discrimination  accruing  to  Nor- 
folk thereby,  or  that  the  changes  in  classification  result  in  un- 
reasonable rates  to  Norfolk  as  compared  with  other  stations  in 
that  section,  and  consequently,  no  opinion  is  expressed  upon  this 
feature  of  the  case. 

The  situation  of  Norfolk  seems  to  be  somewhat  unfortunate. 
There  is  railway  competition  in  the  to^vns  immediately  north  in 
South  Dakota,  governing  rates  to  Sioux  Falls,  Mitchell,  Yank- 
ton and  other  points  in  that  section;  there  is  competition  in 
southern  and  southeastern  Nebraska,  governing  rates  to  Lincoln 
and  other  points  in  that  section,  and  the  "long  and  short  haul" 
provision  of  the  Act  (Sec.  4)  governs  rates  to  intermediate 
points,  resulting  in  "blanket"  or  "flat"  rates  to  a  number  of  sta- 
tions,— like  the  blanket  rate  which  begins  at  Emerson  on  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  line  and  extends 
south  through  Tekamah,  and  Fremont  and  includes  all  stations 
between  Emerson  and  Lincoln.  But  no  competition  exists  atNor- 
folk.  It  was  said  by  the  General  Manager  of  the  Elkhom  Com- 
pany that  its  most  active  competitor  for  transportation  was  the 
C,  St.  P.,  M.  &  O.  Co. ;  but  that  Company  does  not  publish  a 
through  tariff  from  Chicago  to  Norfolk,  although  it  is  twice  the 
size  of  any  town  it  reaches  in  Nebraska,  except  Omaha,  and  it 
is  the  terminus  of  one  of  its  principal  branches.  Yet  a  through 
tariff  is  published  by  the  C,  St.  P.,  M.  &  O.  Company  to  almost 
every  other  station  in  Nebraska  on  its  main  line  and  branches. 

It  was  conceded  by  complainant  on  the  hearing  that  the  rates 
to  Norfolk  were  not  unreasonable  in  and  of  themselves,  but  only 
relatively  so  as  compared  with  other  places  with  which  Norfolk 
dealers  come  in  competition. 

Under  the  system  of  rate-making  which  obtains  from  eastern 
points  to  towns  in  the  interior  part  of  Nebraska  thete  are  only 
two  things  to  be  considered :  the  Missouri  River  rate,  which  is 
the  same  to  all  points  on  the  river  from  Kansas  City  to  Sioux 
City,  and  the  local  rates  to  interior  points.  The  exception  to 
this  system  of  rate-making  is  found  in  the  rates  to  eastern  and 
southeastern  Nebraska  where  the  Lincoln  arbitrary  controls. 

It  is  claimed  by  complainant  that  Norfolk  is  entitled  to  the 
same  rates  in  force  to  Lincoln,  Fremont  and  other  towns  on  the 
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line  of  the  C,  St.  P.,  M.  &  Q.  Company,  between  Sioux  City  and 
Lincoln,  and  in  support  of  this  contention  reference  is  made  to 
the  distance  and  the  rate  for  which  freight  is  carried  from  Sioux 
City  to  these  other  towns, — for  example,  5  cents  over  the 
Chicago  rate  to  Sioux  City  for  a  haul  of  176  miles  from 
Sioux  City  to  Lincoln,  while  42  cents  additional  is  ex- 
acted for  the  74-mile  haul  from  Sioux  City  to  Norfolk.  It 
has  been  shown,  however,  that  the  rate  to  Lincoln  is 
due  to  certain  competitive  conditions  which  do  not  exist 
at  Norfolk.  Lincoln  is  a  junction  point,  located  on  several 
of  the  principal  railways  in  Nebraska,  with  wholesale  and 
manufacturing  enterprises  long  established;  it  is  the  prin- 
cipal interior  city  of  the  State,  and  its  capital;  and  the  rates 
there  established  are  in  consequence  of  the  volume  and  the  char- 
acter of  business,  population,  location  and  other  important  con- 
siderations. No  comparison  in  most  of  these  respects  can  be  made 
between  Lincoln  and  Norfolk.  In  LehmaUj  Higginson  &  Com- 
pany V.  Southern  P.  Co,  4  I.  C.  C.  Rep.  1,  3  Inters.  Com.  Rep. 
80,  it  was  held  that  where  a  reduced  rate  is  made  to  the  terminus 
of  a  through  route  under  the  compulsion  of  competition,  a  tov^n 
not  located  on  the  line  of  the  through  route,  but  reached  over  a 
lateral  connecting  road,  has  a  disadvantage  of  situation  entail- 
ing some  additional  expense,  and  a  reasonably  higher  rate  to 
such  town  than  the  forced  competitive  rate  to  the  more  distant 
terminus  of  the  through  route  is  not  unjust  discrimination. 
This  principle  the  Commission  believes  is  applicable  to  the  pres- 
ent case. 

That  the  haul  from  Sioux  City  to  Norfolk,  as  well  as  from 
Fremont  to  Norfolk,  costs  less  than  the  haul  from  either  Sioux 
City  or  Fremont  to  Lincoln  may  be  conceded,  and  the  question 
arises  whether  the  rate  to  Lincoln  in  view  of  the  length  of  haul 
is  remunerative  to  the  railways.  Defendants'  witnesses  testify 
that  it  is — ^that  the  railroad  gets  some  profit  from  the  traffic.  It 
was  held  in  the  case  of  Interstate  Commerce  Commission  v. 
Western.  &  A.  R.  Co.  35  C.  C.  A.  217,  93  Fed.  83,  that  "if  the 
competitive  rates  are  something  more  than  the  additional  cost 
of  the  movement  of  the  traffic  it  is  to  the  interest  of  the  carrier 
and  to  the  interest  of  the  public  that  the  carrier  shall  be  allowed 
to  compete  for  the  traffic.  The  profit,  however  small,  to  the  ex- 
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tent  that  it  inures,  increases  the  revenues  of  the  carrier  and  has 
a  tendency  to  reduce  local  rates  and  to  improve  the  local  service. 
There  may  be  a  wide  difference  between  a  rate  or  amount  of 
compensation  that  would  give  full  remuneration  for  the  service 
in  carrying  competitive  traffic,  and  that  remuneration  therefor 
which  the  competitive  conditions  will  allow  the  carrier  to  re- 
ceive." 

In  the  case  of  Lehman,  lligginson  &  Company  (above  cited) 
it  was  held  that  the  transportation  of  traffic  under  circumstances 
and  conditions  that  force  a  low  rate  for  its  carriage,  or  abandon- 
ment of  its  business,  but  which  affords  some  revenue  above  the 
cost  of  its  movement,  and  works  no  material  injustice  to  other 
patrons  of  the  carrier,  is  to  be  deemed  legitimate  competition. 
When,  however,  its  carriage  is  at  a  loss,  and  imposes  a  burden  on 
like  traffic  at  other  points,  and  on  through  traffic,  it  is  to  be 
deemed  destructive  and  illegitimate  competition. 

As  a  local  town  Norfolk  has  had  considerable  growth  in  the 
last  ten  years,  even  under  the  alleged  discrimination  in  rates, 
as  compared  with  Sioux  City,  Fremont,  Lincoln  and  Omaha, 
which  have  enjoyed  greatly  lower  rates  and  facilities  for  in- 
terior commerce.  That  a  lowering  of  rates  to  the  Lincoln  fig- 
ures would  be  of  any  material  advantage  is  quite  problematical. 
It  would  necessitate  a  similar  reduction  c)f  rates  to  all  stations 
between  Norfolk,  and  Lincoln,  Omaha,  Fremont  and  Emerson, 
and  a  relative  reduction  to  all  j)oints  northwest  and  southwest  in 
the  State,  possibly  extending  to  the  southern  line  of  the  State. 
The  Commission  does  not  l)elieve,  however,  that  such  a  reduction 
of  rates  to  Norfolk  would  affect  nearly  so  extc^nsive  a  territory 
as  that  con  tern  j)lated  by  witn(»sses  for  the  defense,  and  cannot 
see  the  necessity  or  reason  for  any  great  disturbance  of  existing 
conditions. 

The  desire  of  Norfolk  to  be  granted  rates  which  would  make 
it  a  distributing  center  is  no  doubt  shared  by  every  town  in 
northeastern  Nebraska,  and  such  a  reduction  as  is  asked  for 
would  necessarily  be  followe<l  by  a  proportionate  reduction  to 
other  points  which  would  give  the  dealers  in  all  such  to^\Tis  simi- 
lar advantages  and  through  rates  from  eastern  points,  and  nat-- 
urallv  tx^nd  to  defeat  the  verv  object  of  Norfolk's  ambition ;  so 
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that,  as  far  as  wholesaling  is  concerned,  it  would  be  in  exactly  , 
the  same  condition  as  under  existing  rates. 

Whether  the  rates  to  Norfolk  as  compared  with  rates  to  Fre- 
mont, Lincoln  and  other  towns,  are  unreasonable  must  be  de- 
termined from  all  the  circimistances  and  conditions  connected 
with  the  general  situation.  *^The  principle  of  relative  justice 
applied  is  that  when  a  carrier,  by  reason  of  competitive  condi- 
tions or  for  other  reasons,  serves  certain  localities  at  very  low 
rates,  the  concessions  made  must  not  subject  other  localities  or 
other  patrons  dependent  on  the  same  carrier  to  undue  or  unrea- 
sonable prejudice  or  disadvantage,  but  there  must  be  an  equit- 
able adjustment  of  rates,  so  that  there  is  no  unjust  discrimina- 
tion between  competitors  in  like  pursuits."  Manufacturers  & 
Jobbers  Union  of  Mankato  v.  Minneapolis  &  St.  L.  By.  Co.,  et 
al.  4  I.  C.  C.  Rep.  79,  3  Inters.  Com.  Eep.  115. 

That  the  Lincoln,  Sioux  City  and  Omaha  dealers  would  en- 
joy the  same  through  rates  from  Chicago  they  do  now  if  the 
Elkhom  and  C,  St.  P.,  M.  &  O.  lines  had  never  been  con- 
structed would  no  doubt  be  conceded,  and  that  they  would  be 
enabled  to  compete  for  business  at  Norfolk  and  neighboring 
towns  to  perhaps  the  same  extent  as  at  present;  so  that  the  es- 
tablishment of  the  existing  rates  on  the  Elkhom  and  C,  St  P., 
M.  &  O.  lines  created  no  new  obstacles  or  disadvantages  in  the 
way  of  Norfolk  trade  or  enterprise. 

In  the  examination  of  rates  in  force  to  Norfolk  it  is  observed 
that  the  45-cent  rate  (now  42  cents)  in  eflfect  between  Sioux 
City  and  Omaha  to  Norfolk  for  local  as  well  as  eastern  traffic,  is 
not  followed  in  the  making  of  through  rates  from  other  points. 
The  through  rate,  first  class,  from  Minneapolis  to  Sioux  City 
is  60  cents,  and  from  Chicago  80  cents ;  the  through  rate  from 
Minneapolis  through  Sioux  City  to  Norfolk  is  80  cents,  and  the 
through  rate  from  Chicago  through  Sioux  City  (or  by  any  other 
route)  is  $1.22.  The  through  rate  from  St.  Joe,  Mo.,  is  50  cents, 
first  class,  to  Fremont,  and  the  through  rate  from  St.  Joe,  Mo., 
via  Fremont  to  Norfolk  is  65  cents ;  the  through  rate  from  Kan- 
sas City  is  51  opnti^,  first  class,  and  the  through  rate  from  Kansas 
City  via  Fremont  to  Norfolk  is  75  cents;  the  through  rate  from 
St.  Louis  to  Fremont  is  55  cents,  first  class,  and  the  through  rate 
from  St.  Louis  via  Fremont  to  Norfolk  is  $1.05.  The  cost  of 
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Omaha,  the  disparity  in  rates  as  compared  with  the  distances  is 
too  great. 

The  principal  contention  of  defendants  in  opposition  to  the 
establishment  of  rates  asked  at  Norfolk  is  the  reduction  in  rail- 
way revenue,  which  it  is  alleged  will  result  to  the  roads  con- 
ducting the  traffic  and  competing  for  Norfolk  business.  The 
Elkhom  Company  urges  that  such  a  reduction  would  completely 
wipe  out  its  surplus  and  leave  a  deficit  in  its  finances, — ^that  the 
reduction  in  rates  contemplated  would  amount  to  31%  of  its 
entire  revenue  from  transportation  in  Nebraska,  that  such  a  re- 
duction would  amount  to  between  $250,000  and  $300,000,  equal 
to  its  entire  surplus  for  last  year. 

It  is  not  the  policy  of  the  Government  in  the  regulation  of 
railways  under  the  Interstate  Commerce  Law  to  require  them  to 
carry  on  the  transpoitation  business  at  a  loss,  but  that  they  shall 
be  fairly  dealt  with,  and,  having  due  regard  to  public  as  well  as 
private  interests,  they  shall  rather  derive  a  reasonable  profit 
from  their  operations.  In  the  case  of  Neio  Orleans  Cotton  Ex- 
change V.  Cincinnati,  N.  0.  &  T.  P.  By,  Co.  et  al.  2  I.  C.C.Rep. 
375,  2  Inters.  Com.  Eep.  289,  the  Commission  held  that  the  re- 
duction there  asked  for  "does  not  seem  justifiable  in  view  of  the 
scant  earnings  and  earning  power  of  the  road.  That  this  road 
earns  little  more  than  operating  expenses  is  not  to  be  overlooked, 
but  the  fact  cannot  be  made  to  justify  rates  grossly  excessive. 
Wherever  there  are  more  roads  than  the  business  at  fair  rates 
will  remunerate  they  must  rely  on  future  earnings  for  the  re- 
turn on  investments  and  profits." 

In  determining  wliat  would  be  fair  and  equitable  rates  to  Nor- 
folk a  comparison  of  population  and  of  rates  and  distances  be- 
tween eastern  points  and  Norfolk  and  Columbus  may  be  of  some 
advantage.  The  two  cities  are  located  about  50  miles  apart, 
Columbus  being  a  little  east  of  a  north  and  south  line  through 
Norfolk.  By  the  census  of  1900  the  population  of  Platte  Coun- 
ty, in  which  Columbus  is  located,  was  10,542,  while  the  popula- 
tion of  Madison  County,  in  which  Norfolk  is  located,  was  9,255. 
The  population  of  Columbus  was  3,522  and  that  of  Norfolk  was 
3,883.  The  former  is  the  junction  point  of  the  Union  Pacific 
and  Burlington  roads,  and  the  latter  the  junction  of  the  C,  St. 
9  I.  C.  C.  Rep. 
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i' ,  ^  <^  O.  Aud  ihi?  k.,  K.   ^  M.  V.  lloads.     The  railwaj  die- 

iau<>:«  lioui  ea^iiriii  \Mjinl%  art;  a^  follows: 

(  i..'.^^^      u>  .>ofl<^lii>          ^5(^iii.  Chica^     to  Calvmlras  550  ■. 

kn.M*i»*  lli>  "  UuiahA        •*               «  91  - 

J.ii^.'J*.  134  "  Lincoln        *              «  75  - 

;5i.w4  C>..  *                   74"  Sioux  Cy..  ••             "  128  • 

1  iji;  ji*U;o  l/oLVkOcii  C  liicugo  aud  -Norfolk,  however,  are  con- 
ci'JiiiaM^v  lijgiicr  iliaji  Ix.awt.'cii  Chicago  and  Columbus^  and  the 
•  IjJieicutx:  ]UiiiJnJii;n  ail  ijjtJicaiion  of  the  extent  to  which  we  ie> 
'^ixid  i.h(:  \oiiolk  ruiott  art  c-xcossive.  bi  other  words,  taking  all 
Ua;  Ijuru  ajid  ':ii<;uju.nianc4;s  iiiio  account,  the  reduction  which 
wc  Uiiiik  -.houM  Ijc-  inado  w«>uld  ji^ive  Norfolk  the  same  Chicagq 

iaU:»5  art  <   olmnburt  !1»>W  <Mljuj^^S. 

An  !«/  iaU;o  I  loiii  Ouluili,  it  seeius  to  us  clear  that  Norfolk 
i^ii/iikl  not  ill  aiij'  i:kir>o  \)c  chared  more  than  the  rates  to  Emei> 
.^ini  |ilius  \.\n:  local  ruLcri  Iruui  iliat  i>oint  to  Norfolk.  The  com- 
hihaiioii  «Mi  iMiieiNuii  would  ,i»;ive  a  slightly  lower  rate  from  Du- 
luLli  hi  -Noi  lolk  iliaii  ilie  proi^ojsed  rale  from  Chicago  to  Norfolk, 
l>iiL  I  lie  ciiili^nMict^  (1«k;s  not  appear  to  be  material. 

(  '' Mil  pla  ilia  ill  iiftkh  tliuL  Mil  order  lor  reparation  be  made  in  the 
.11111  «.!  ;ivts,O()o.i)0  on  accoMJil  of  i*xces>aive  freight  i^ates  paid  to 
I  111-  j'a»K\a^\?»  "luring  ilu;  pabL  ten  vears,  but  the  testimony  i:*  not 
•iillicu-iiliy  .4)1:1: i tic  a^  to  (.lie  items  of  freight  upon  which  such 
.-liaiui::.  liuvi-.  bi'iai  iiiado;  and  it  t'urtlier  appears  that  the  freight 
tr.w'iiiui  rroiivi'd  l>\  t lie  railroads  during  the  larger  portion  of 
ilu:  hiiu:  hat*  lnvii  MTV  Utilo  ovcr  operating  expenses,  while  for 
.mil-  M-ai.-^  ii  !ia>  ifsulti'd  in  a  delicit;  the  Commission,  there- 
itui:,  uuiiKi  rii»i.  No  jublili»xl  in  making  t^uch  an  i>rder. 

Vii     tuli'i    will    !)(•  rnU'red    in   ;icein*dauce  with  ihe  t(>reti^)in2r 

<>|)111UU1. 

Wink'  1  roiuur  in  ;lu»  order  iliai.  liio  oeiemiaui.  cease  and  de- 
.i;.i  Miuu  vliar^iu;^  liie  [ucmmii  rale?*  jo  NorLoJk,  1  do  not  concur 
'11  iui  :ivoiiiiiuiiuaiii.>n  slating  wliai  tiiose  rnies  ^iiould  be.  :»>r 
'lie  jrii^ua  iiiai,  ii  :\\\  o|)Uiii)n,  i'  ^^lio  rarirf  THcomuiended  bv 
tluj  l\Miiiius»u»n  were  fui  in  •Mteci  surli  rates  would  5till  be  iiu- 
MiriL,  '.tuua*L»iiai>le  and  *liscrinunaiinti  .1^  lO  Noriulk. 

'  I.  C.  i.\  Kep. 
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The  rates  mainly  involved  in  this  proceeding  are  those  from 
Duluth  and  Chicago.  Some  question  is  made  as  to  rates  from 
St.  Louis  and  other  points  in  the  south  and  southeast,  but  while 
these  seem  to  be  anomalous,  there  is  no  sufficient  testimony  upon 
which  to  express  an  opinion  of  their  justness,  nor  do  they  appear 
to  be  of  much  consequence  to  the  city  of  Norfolk.  The  follow- 
ing map  shows  the  location  of  Norfolk  with  respect  to  traffic 
from  Duluth: 


9  I.  C.  C.  Rep.— 17. 
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In  On*  I  ''«riri'/r.  lutwur.  Th^r  I>uIuth-Omaha  rate  is  oompeti- 
»iv«-,  ;iri'l  i»  v/*/iiM  Ur  inariif^fjtly  unjust  if  that  rate  were  taken 
(14  Ww.  n\,AiiUiU'  Htarj'lrinl  of  \\\(i  rate  from  Emerson  to  Norfolk. 
\\u\.  niiilirr  f'liri  w  tn-at  tho  I  Jul  nth -Omaha  rate  as  separate  and 
iliahriri.  froffi  Hii'  l)titijtli'Norfolk  rate.  The  fact  that  this  line 
of  <'ofri)M'i.itiori  h'iu'Ik'h  Kniorsijii  must  be  taken  intoacoonnt 
N'oflom  Id  f-ntitlcil  to  rc('(;ivo  whatever  benefit  its  proximity  to 
Kifinr-niftt  tritAonublv  Muriinm  to  it.  The  Chicago,  St.  Paul,  Min- 
tiiiii|Milm  «V  Ottifihii  Company  brings  this  traffic  from  Dtdutfa  to 
KitHitoii  Ml  HO  «M  iit.M,  lirHl.  cJuBH.  Thc  same  line  extends  from 
irmiuKjiiii  hf  Noi'l'nlU.  atnl  it  must,  in  my  opinion,  carry  Norfolk 
itHltlf  hi  lU  ihrntitiitiioti  Tor  wliat  under  the  circumstances  is  a 
loitmitiiibln  cliitrKi'  rrom  Kim^rson  to  Norfolk.  Assuming  thai 
ilin  loi'iil  dintitiMM'  tiirilT  ulM)vn  givon  is  entirely  reasonable,  when 
lltii  i  tiil!l«'  \n  ttiktMt  tip  lit  Kmors4)n  and  laid  down  at  Norfolk,  I  do 
Mi*l  iliittk  il  iw  i*tmK«inMbli\  whon  tho  si*n'ice  performed  is  the  cai> 
I  in^o  *»l  linn  Inillir  whirh  in  rtln*ady  upon  the  cars  of  the  defend- 
•tiH  >u«  tttblittomtl  17  miloH.  If  this  railroad  makes  some  profit 
ih  oMii'vmv;  MH»  pounds  of  rtrst  class  merchandise  from  Dulnth 
lo  Ohiidiat  H  dlnhituH*  ol  MH>  uiiU^  for  SO  cents,  there  is  certainly 
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a  strong  presumption  that  32  cents  is  an  unreasonable  charge 
for  carrying  100  pounds  the  additional  distance  of  47  miles, 
from  Emerson,  to  which  the  rate  from  Duluth  is  the  same  as  to 
Omaha. 

Such  has  been  the  holding  of  this  Commission  in  many  cases 
where  a  similar  situation  was  presented.  Manufacturers'  & 
Jobbers*  Union  v.  Minneapolis  &  St.  L.  R.  Co,  4  I.  C.  C.  Kep. 
79,  3  Inters.  Com.  Rep.  115;  Troy  Bd.  of  Trade  v.  Alabama 
Midland  R,  Co.  6  I.  C.  C.  Eep.  1,  21,  4  Inters.  Com.  Rep.  348, 
356 ;  Hampton  Bd.  of  Trade  v.  Nashville,  C.  <&  St.  L.  R.  Co.  8 
I.  C.  C.  Rep.  503 ;  Danville  v.  Southern  R.  Co.  8  I.  C.  C.  Rep. 
409 ;  Gustin  v.  Atchison,  T.  &  S.  F.  R.  Co.  8  I.  C.  C.  Rep.  277. 
In  all  the  foregoing  cases  the  underlying  question  was  the  same 
as  here,  and  in  every  instance  it  was  held  that  the  addition  of 
the  full  local  was  improper.  I  am  not  aware  that  this  Commis- 
sion has  ever  decided  the  contrary.  In  the  San  Bernardino 
Case,  9  I.  C.  C.  Rep.  42,  we  refused  to  disturb  a  tariff  where  the 
rate  to  an  interior  point  was  constructed  by  adding  the  full  local 
to  the  terminal  rate,  but  this  was  expressly  put  upon  the  ground 
that  the  competition  involved  was  by  water,  over  which  the  car- 
riers could  have  no  control  and  in  case  of  which  the  transporta- 
tion from  the  terminal  point  to  the  interior  point,  if  actually 
rendered,  would  be  a  strictly  local  service  involving  full  termi- 
nal expenses  at  both  ends  of  the  haul.  Even  then  we  declined  to 
affirm  the  propriety  of  the  tariff. 

There  are  without  doubt  many  cases  where  the  through  rate 
is  with  propriety  made  by  adding  the  locals.  There  may  con- 
ceivably be  instances  in  which  no  other  method  of  constructing 
the  through  rate  would  be  just.  There  are  many  instances,  of 
which  the  Missouri  River  basing  line  may  perhaps  be  one,  in 
which  such  a  method  of  ratemaking  was  improper  at  its  incep- 
tion, but  where  traffic  and  business  conditions  have  become  so 
established  that  it  would  be  unwise  to  attempt  any  disturbance 
now.  None  of  these  considerations  obtain  here.  This  is  a 
much  stronger  case  than  that  of  Mankato,  above  referred  to,  4 
I.  C.  C.  Rep.  79,  3  Inters.  Com.  Rep.  115,  for  here  the  same 
railroad  transports  the  freight  from  Emerson  to  Norfolk,  where- 
9  I.  C.  C.  Rep. 
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as  in  that  case  a  new  line  carried  the  traffic  from  Waterville  to 
Mankato. 

Moreover,  in  the  very  recent  case,  Wilmington  Tariff  Asso- 
ciation V.  Cincinnati,  Portsmouth,  &  Virginia  B.  B.  Co.  et  jL 
9  I.  C.  C.  Rep.  118,  we  held  that  where  lines  leading  from  Cin- 
cinnati to  Wilmington,  INT.  C,  and  Iforfolk,  Va.,  respectively, 
observed  a  certain  relation  in  rates  between  Iforfolk  and  Wil- 
mington, that  should  be  taken  as  the  measure  of  the  difference 
which  should  be  properly  observed  when  traffic  came  from 
points  west  of  Cincinnati,  like  Chicago  and  St,  Louis.  In  the 
case  before  us,  the  rate  from  Minneapolis  is  the  same  to  Emer- 
son as  to  ISTorfolk,  and  an  application  of  the  principle  laid  down 
in  the  Wilmington  case  would  require  that  rates  from  Duluth 
should  also  be  the  same.  While  I  do  not  think  that  the  reason- 
ing in  the  Wilmington  case  could  be  applied  in  all  cases,  I  do 
think  that  it  would  be  difficult  to  distinguish  this  case  from 
that,  and  that  the  relation  of  rates  from  Minneapolis  ought  to 
be  some  guide  to  a  proper  relation  from  Duluth,  unless  some 
facts  are  shown  which  rebut  this  presumption. 

I  also  think,  although  this  proposition  is  more  doubtful,  that 
the  Chicago  rate  to  Norfolk  should  be  the  same  as  the  Duluth 
rate.  To  all  Missouri  River  points  in  this  vicinity  rates  from 
Chicago  and  Duluth  are  identical.  To  most  points  south  and 
north  of  Norfolk  they  are  the  same,  and  we  are  told  that  "com- 
petition" compels  this.  In  my  opinion,  this  same  competition 
which  operates  at  other  points  should  be  given  efFect  at  Norfolk. 
Lines  of  railroad  extend  from  Sioux  City  to  Chicago,  and  rates 
by  those  lines  are  the  same  from  Chicago  to  Sioux  City  as  from 
Duluth  to  Sioux  City.  While  the  Northwestern  System  may 
not  be  under  obligation  to  join  in  tariflfs  from  Chicago  to  Nor- 
folk by  that  route:  while  it  may  perhaps  with  propriety  insist 
upon  carrying  this  traffic  over  its  own  iron,  it  should  in  making 
these  rates  acknowledge  the  existence  of  such  possible  routes. 

The  practical  question  remains  as  to  how  much  the  distance 
locals  above  given  should  be  reduced  in  making  the  rate  from 
Emerson  to  Norfolk,  and  this  is  a  question  which  cannot  be 
exactly  answered.  In  my  judgment,  under  all  the  circum- 
stances, not  over  three-fourths  of  the  full  local  should  be  added, 
and  I  should  sav  even  less  were  it  not  that  the  rate  thus  deter- 
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mined  was  to  apply  from  Chicago  as  well.  This  would  estab- 
lish substantially  the  following  rates  from  Duluth  and  Chicago 
to  Norfolk: 
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Such  a  reduction  in  rates  to  Norfolk  would  not  cost  the  de- 
fendants any  extravagant  amount.  It  would  require  that  no 
rate  east  of  Norfolk  should  be  higher  than  those  above  stated, 
and  would  also  necessitate  a  readjustment  of  rates  for  a  certain 
distance  west  of  Norfolk.  It  would  still  leave  a  rate  of  $1.04 
first  class  from  Chicago  to  Norfolk,  and  other  rates  in  pro- 
portion. In  my  judgment,  those  rates  would  be  sufficiently 
high.  The  distance  from  Chicago  is  585  miles.  For  nearly 
500  miles  of  that  distance  the  road  is  double-tracked,  the  volume 
of  traffic  large  and  the  cost  of  operation  small.  It  cannot  be 
said  by  any  standard,  absolute  or  relative,  that  a  first  class  rate 
of  $1.04  for  that  distance  under  those  conditions  is  too  low. 
The  Elkhom  road  must  not  be  treated  in  this  proceeding  as 
separate  and  distinct  from  the  Northwestern  System.  The 
parent  company  of  that  system  absolutely  owns  the  entire  stock 
of  the  Elkhom  Company,  and  therefore  the  road  itself.  The 
rate  from  Chicago  to  Norfolk  is  published  by  this  system  as  a 
through  rate  between  those  points,  and  it  must  be  so  considered 
in  passing  upon  its  justice. 
9  I.  C.  C.  Rep. 
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SHIPPEES'  UNION  OF  PHOENIX 

V. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY ;  The  Southern  Pacific  Company  ;  'I  he  Mari. 
coPA  &  Phoenix  &  Salt  River  Valley  Railroad  Com- 
pany; The  Santa  Fe^  Prescott  &  Phoenix  Railway 
Company;  The  Santa  Fe  Pacific  Railroad  Company; 
The  Southern  California  Railway  Company;  and  The 
San  Francisco  &  San  Joaquin  Valley  Railway  Com- 
pany. 


Decided  June  4,  1902. 


The  Santa  F6  and  Southern  Pacific  Systems  reach  Los  Angeles,  Cal.,  a 
point  to  which  rates  from  the  east  are  affected  by  water  competition. 
Phoenix,  Ariz.,  is  not  upon  either  of  these  through  lines,  but  is  con- 
nected therewith  by  two  lateral  lines,  one  on  the  north  connecting  with 
the  Santa  F6  at  Ash  Fork  and  one  on  the  south  connecting  with  the 
Southern  Pacific  at  Maricopa.  On  complaint  that  freight  rates  be- 
tween New  York,  Chicago,  St.  Louis  and  other  eastern  points  and 
Phoenix  are  unjust  and  unreasonable  in  themselves  and  relatively  as 
compared  with  rates  on  like  traffic  between  New  York  and  such  other 
eastern  points  and  Los  Angeles,  Held: — 

1.  That  when  water  competition  permits  the  establishment  of  classifica- 

tions and  rates  below  the  rates  to  non-competitive  points,  such  lower 
rates,  while  possessing  value  as  standards  of  comparison,  are  not  al- 
ways conclusive  in  fixing  rates  to  shorter  distance  points  not  affected 
by  such  competition,  and  there  is  no  evidence  in  this  case  upon  the 
reasonableness  of  the  rates  to  and  from  Phoenix  except  comparison 
with  Pacific  Coast  rates. 

2.  That  the  evidence  in  this  case  is  insufficient  to  constitute  the  basis  of 
a  decision  requiring  defendant  carriers  to  modify  their  long-standing 
system  of  rate-making,  which  also  applies  over  other  transcontinental 
lines  throughout  a  great  belt  of  territory  and  affects  numerous  locali- 
ties and  interests  which  have  not  been  heard  in  this  proceeding,  and 
this  being  so  the  relief  sought  by  complainant  is  for  the  present  denied, 
but  the  case  is  retained  for  further  consideration  pending  the  investi- 
gation and  disposition  of  other  cases  involving  the  same  general  ques- 
tion. 

9  I.  C.  C.  Rep. 
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Baker  &  Bennett  for  complainant. 

W.  F.  Herrin  and  Frank  Cox  for  Southern  Pacific  Company. 

E.  D,  Kenna  and  Robert  Dunlap  for  Atchison,  Topeka  & 
Santa  Fe  Ky.  Co;  Santa  Fe  Pacific  K.  K.  Co.;  Southern  Cali- 
fornia Ry.  Co. ;  San  Francisco  &  San  Joaquin  Valley  Ry.  Co. 

G,  W.  Kretzinger  and  W.  C,  Camipbell  for  Santa  F6,  Prescott 
&  Phoenix  Railway  Company,  and  Atchison,  Topeka  &  Santa 
Fe  Railway  Company. 

Kibbey  d'  Edwards  for  Maricopa  &  Phoenix  &  Salt  River 
Valley  Railroad  Company. 

FiFER,  Commissioner: 

The  complaint  in  this  case  was  filed  May  18,  1899,  by  the 
Chamber  of  Commerce  of  Phoenix,  Arizona,  and  sets  forth  that 
the  complaining  body  is  a  society  of  merchants,  dealers  and 
shippers  of  Phoenix ;  that  the  defendants  are  interstate  carriers 
between  the  points  whose  rates  are  the  basis  of  complaint ;  that 
Phoenix  in  the  southern  part  of  Arizona  has  a  population  oi 
15,000,  lying  196  miles  southerly  from  Ash  Fork  on  the  Santa 
Fe  and  34  miles  northerly  from  Maricopa  on  the  Southern  Pa- 
cific; class  rates  are  shown  from  New  York  and  Chicago  to 
Phoenix  and  Maricopa,  as  against  class  rates  over  same  lines 
to  Pacific  coast  terminals  showing  discriminations  as  high  as 
95  cents  per  100  pounds  against  Phoenix;  that  New  York,  Chi- 
cago and  St.  Louis  commodity  rates  to  Phoenix  and  to  coast  ter- 
minals show  differences  as  high  as  $1.95  per  100  pounds  against 
Phoenix ;  gives  a  table  of  distances  by  different  routes  between 
Chicago,  Los  Angeles  and  San  Francisco  and  Phoenix  and 
Maricopa ;  that  the  commerce  from  the  East  to  coast  points  is 
carried  principally  by  the  Atchison  and  Southern  Pacific  and 
principally  at  class  rates  greatly  lower  than  like  rates  to  Phoe- 
nix, so  that  it  is  impossible  for  Phoenix  to  compete  except  on 
most  disadvantageous  terms  even  in  Phoenix  itself;  that  these 
rates  to  Phoenix  are  unreasonable  and  unjust  in  themselves,  and 
relatively,  as  compared  mth  coast  terminal  rates  and  classifica- 
tions, resulting  in  unjust  discrimination  and  undue  and  unrea- 
sonable prejudice  and  disadvantage  to  Phoenix  and  merchants, 
9  L  C.  C.  Rep. 
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and  make  general  and  specific  denial  of  unreasonable  or  dis- 
criminating rates,  or  unjust  classifications,  or  any  violations  of 
the  Act  to  regulate  commerce. 

Facts. 

We  find  the  facts  in  this  case  material  to  the  issue  to  be : 

That  the  complaint  was  filed  by  the  Chamber  of  Commerce 
of  Phoenix,  an  organization  of  citizens  of  that  place,  to  further 
its  interests  as  well  in  securing  favorable  transportation  rates 
as  in  other  matters.  In  November  of  1899  the  merchants  and 
other  citizens  organized  the  Shippers'  Union  of  Phoenix  to  be 
substituted  as  complainant  in  this  case,  and  to  prosecute  this 
complaint  before  the  Commission,  the  Chamber  of  Commerce 
meanwhile  dissolving.  Upon  the  application  of  the  Shippers' 
Union  of  Phoenix  requesting  to  be  substituted  for  the  Chamber 
of  Commerce  as  complainant,  the  Commission,  on  November  27, 
1899,  entered  an  order  making  such  substitution. 

Phoenix  is  situated  in  Maricopa  County,  Arizona,  and 
is  a  city  of  about  15,000  inhabitants,  lying  between  the  two 
southern  transcontinental  lines,  the  Atchison  and  the  Southern 
Pacific. 

The  Maricopa  &  Phoenix  &  Salt  Kiver  Valley  Kailroad  runs 
from  Maricopa,  a  station  on  the  Southern  Pacific  Railway 
34.36  miles  to  Phoenix;  it  consolidated  with  the  Phoenix, 
Tempe  &  Mesa  Railway  December  9,  1890,  which  branch  line 
nms  eastwardly  to  Mesa  7.56  miles. 

The  Santa  Fe,  Prescott  &  Phoenix  Railway  was  opened 
throughout  about  March  13,  1895,  and  nins  northward  to  Ash 
Fork  on  the  Atchison,  a  distance  of  196.6  miles,  passing  through 
the  northern  part  of  Maricopa  County,  which  has  about  21,000 
population,  and  through  the  most  populous  section  of  Yarapai 
County,  which  has  nearly  14,000  population.  This  line  is  ex- 
empt from  taxation  to  1914. 

The  distances  from  Ash  Fork  on  this  line  to  the  various  sta- 
tions mentioned  in  the  complaint  are  as  follows;  to  Jerome 
Junction  41.6  miles,  Prescott  59.8  miles,  Kirkland  89.5,  Con- 
gress Junction  126.1,  Wickenburg  142.5,  Hot  Springs  Junc- 
tion 153.3,  Glendale  186.8,  Alhambra  191.2,  Phoenix  196.6. 

The  population  is  principally  mining, — gold,  silver  and  cop- 
9  I.  C.  C.  Rep. 
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per  being  touud  in  abundance — and  agricultural,  the  valleys 
vielJiiig  good  harvests,  beyond  the  local  consumption,  the  sur- 
plus huy  and  grain  being  shipped  as  far  as  Los  Angeles  and  to 
liiaiiv   points  in  tlie  Territory. 

llie  Atehifcion,  Topeka  &  Santa  Fe  Railway  with  a  ituliti  line 
C'liiciigu  lo  SiUi  Krajicisco,  :^,577  miles,  to  Los  Angeles,  2,26.1. 
iuid  lo  Asli  iork  1,779  miles,  becomes  part  of  a  through  line 
(nmi  New  York  and  intermediate  points  to  Pacific  coast  ter- 
minals. It  is  2,539  miles  from  Chicago  by  the  Ulinoia  Centra! 
ami  ISoutJiern  Pacilic,  and  1,974  miles  by  the  Atchison,  Topeka 
^  Santa  be  route  to  Phoenix,  and  from  Phoenix  919  miles  to 
San  Kriuicisco  by  the  short  route,  and  448  miles  to  Lob  Angeles. 
I'lie  Southern  Pat*  i  lie  Company  £i*om  Xew  Orleans  to  Mari- 
copa, l,.''>9i3  miles,  to  Los  Angeles  2,<K)7  miles,  to  San  Fnmeijco 
li,  1^^9  miles,  is  also,  with  connections,  a  through  line  to  the  -joast 
points,  with  a  cjonnection  by  steamship  line  from  New  York  to 
Galveston,  trom  which  point  to  San  Francisco  is  2,184  miles. 
I>y  cither  route  Phoenix  is  not  an  intermediate  point,  but  the 
terminus  ot"  the  branch  line  tnun  the  Atchison  at  Ash  Fork  by 
the  Santa  be,  l*reseott  Oc  Phoenix  Railway,  and  by  the  Southern 
l*acitio  route  ihe  terminus  of  the  Maricopa  &  Phoenix  &  Salt 
iiivrr  Valley   Uailroad. 

Inclcr  the  classirioation  and  rates  in  force  from  eastern 
[H>ini<5  To  Pacilic  coast  terminals,  some  freights  from  distribut- 
ing jH)inis  heiween  New  York  and  the  Missouri  River  are  car- 
ried at  comparatively  low  rates  to  ("alifornia  common  points, 
a>  Los  An^tiles,  San  Francisco,  etc.,  to  compete  with  (X^an 
Iriii^hts  from  New  York,  an  intliience  wjiicli  it  is  claimed  i»x- 
i.en^ls  as*  far  west  as  ( •hica«io  and  St-.  Louis,  frtmi  whicii  ].H>iut5 
•-Li|>uieni.s  by  ocean  have  l)een  actually  made. 

The  raies  «*om plained  'if  from  poinis  between  rhe  ^lissouri 
Uivrr  and  New  York  lo  Phoenix  are  mostly  made  by  addiutr 
:he  ihrou;L!:h  rale  \o  J.os  Aniijeies  lo  the  hx'al  rat^i  back  to  Phoe- 
nix. 

Hut  'he  rau^s  c«.>m  plained  «»f  are  ''om  para  live,  and  the  'iis- 
iriminaiions  which  ir  i<  alleiied  are  injurious  to  IMi«>enix  and  lis 
ii»I>l)ers  art*  <uch  a.<  permit  t^he  Los  -Vnj^eles  merchants  t<*  seciire 
a  :hn»uiili  iiaui  at  -u  low  a  rare  a<  to  ship  back  at  a  I'K*al  le^s 
'hmi  carii>ad  :*au\  and  reach   Phoenix    at    the    -^juue  rate  wirh 
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goods  which,  though  of  the  same  origin,  had  been  hauled  nearly 
900  miles  less. 

Los  Angeles  has  a  something  less  local  rate  to  nearer  towns, 
and  when  Phoenix  ships  to  these  towns  under  a  local  tariff  it 
finds  Los  Angeles  goods  selling  at  too  great  advantage  to  allow 
competition.  The  complainants  submitted  a  table  giving  rates  on 
various  articles  to  Los  Angeles  with  the  local  back  to  these 
towns,  and  the  through  rate  to  Phoenix  with  its  locals  back  to 
the  same  points  showing  that  at  these  markets  Los  Angeles 
has  advantages  in  rates  alone  on  the  articles  named  of  differ- 
ences in  cents  per  100  pounds  varying  from  1  cent  to  $1.07. 

Freight  Rates  in  favor  of  Los  Angeles  and  against  Phoenix  per  100  pounds. 

^  •  'a 

5     S     I    c3^  £^   I    ^^  1^    p§ 

Hot  Springs   31  1  66  3  3  31  3  21  34 

Wickenburg    39  9  74  11  11  39  11  29  42 

Congress 53  23  80  19  19  53  19  43  54 

Kirkland 74  44  107  39  39  74  39  64  75 

Maricopa 44  14  73  10  10  38  10  34  36 

There  are  in  Phoenix  ten  or  twelve  wholesale  houses  which 
do  a  jobbing  business  in  Phoenix  and  the  surrounding  territory. 
An  important  part  of  the  shipments  to  Phoenix  is  in  carload 
lots,  one  witness  declaring  that  not  above  25  per  cent  of  their 
shipments  was  in  less  than  carloads,  and  another  that  nearly 
one  half  of  the  carload  shipments  in  was  to  more  than  one  con- 
signee. 

Potatoes,  beans,  salt,  sugar,  canned  goods,  carriages,  and 
many  other  classes  of  goods  come  usually  in  carload  lots. 
Canned  goods,  a  large  part  of  the  business  of  some  stores,  come 
from  Chicago,  Iowa,  etc.,  and  include  vegetables,  meats,  etc. 
The  following  tables  exhibit  the  actual  and  comparative  rates  be- 
tween eastern  markets  and  Phoenix  and  coast  terminal  points. 

Statement  showing  class  rates  from  New  York,  N.  Y.  via  the 
9  I.  C.  C.  Eep. 
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Southern  Pacific  and  the  A.,  T.  &  S.  F.,  rail  and  water,  to  the 
following  points  : 

From  Rates  in  Cents  per  100  PoundB. 

New   York  123         45ABCDB 
to 

San  Francisco,  Cal.  300     260     220     100     165     160     125     100  100       95 

Los  Angeles,  Cal...  300     260     220     190     165     160     125     100  100       96 

Maricopa,  Ariz 375     327     288     230     200     200     180     146  130     120 

Phoenix,  Anz 395     347     308     250     218     218     198     163  148     138 

Hot  Springs,  Ariz..  395     347     308     250     218     218     108     163  148     138 

Wickenburg,  Ariz...  395     347     308     250     218     218     108     163  148     138 

Congress,    Ariz 395     347     308     250     218     218     198     163  148     138 

Kirkland,  Ariz 395     347     308     250     218     218     108     163  148     138 

Prescott,  Ariz 395     347     308     250     218     218     198     163  148     138 

Ash  Fork,  Ariz. 465     405     320     245     215           (Official.) 

Flagstaff,  Ariz 465     405     320     245     215 

Statement  showing  class  rates  from  Chicago,  IlL,  to  San 
Francisco  and  Los  Angeles,  Cal.,  and  the  following  points  in 
Arizona : 

From  Rates  in  Cents  per  100  Pounds. 

Chicago,  111.,  12345ABCDE 
to 

San  Francisco,  Cal.  300     260     220     190     165     160     125     100  100       95 

Los  Angeles,  Cal...  300     260     220     190     165     160     125     100  100       95 

Maricopa,  Ariz 352     305     270     210     185     190     170     135  120     106 

Phoenix.  Ariz. 372     325     290     230     203     208     188     153  138     124 

Hot  Springs,  Ariz..  372     325     290     230     203     208     188     153  138     124 

Wickenburg,  Ariz..  372     325     290     230     203     208     188     153  138     124 

Congress.    Ariz. 372     325     290     230     203     208     188     153  138     124 

Kirkland,  Ariz 372     325     290     230     203     208     188     153  138     124 

Prescott,  .Vriz 372     325     290     230     203     208     188     153  138     124 

Ash  Fork,  Ariz. 390     340     270     210     185     190     170     136  120     110 

Flagstaff,  Ariz 390     340     270     210     185     190     170     135  120     110 

Statement  showing  class  rates  from  St  Louis,  Mo.,  to  San 
Francisco  and  Los  Angeles,  Cal.,  and  the  following  points  in 
Arizona: 

From  Rates  in  Cents  per  100  Pounds. 

St.  Louis,  Mo.,  12         345ABCDK 
to 

San  Francisco  Cal..  300     260     220     100     166     160     125     100  100       90 

Lo9  Angeles,  Cal...  300     260     220     190     165     160     125     100  100       90 

Maricopa,  Ariz 332     289     260     205     180     182     163     130  115     101 

Phoenix,  Ariz 352     309     280     225     198     200     181     148  133     119 

Hot  Springs,  Ariz..  352     309     280     225     198     200     181     148  133     119 

Wickenburg,  Ariz.:  352     309     280     225     198     200     181     148  133     119 

Congress.    ^Vriz 352     309     280     225     198     200     181     148  133     119 

Kirkland.  Ariz 352     309     280     225     198     200     181     148  133     119 

Prescott,  Ariz 352     309     280     225     198     200     181     148  133     119 

Ash  Fork,  Ariz....  370     320     260     205     180     182     163     130  115     106 

Flagstaff,   Ariz 370     320     260     205     180     182     163     130  116     105 
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Statement  showing  rates  on  commodities,  carloads  from  Los 
Angeles,  California,  to  Phoenix,  Arizona: 

Rates 

in  cents 

per  100  lbs. 

Books,  N.  O.   S 196 

Canned  Goods 93 

Cheese 157 

Dry  Goods  &  Cotton  Piece  Goods 195 

Wire  Fence* 118 

Paper  Wrapping 1 18 

Agricultural  Implements 127 

Beans 93 

Boots  and  Shoes 195 

Buggies 127 

Carriages 127 

Candles 118 

Coffee,  Roasted 118 

Furniture 157 

Liquors : 

Brandy,  in  wood 103 

Brandy,  in  glass 120 

N.  O.  S.  ( including  bitters)  in  wood       160 

in  glass       160 

Wine,  in  wood   (Except  Champagne) 89Vi 

Wine,    in   glass           "                 "           95 

Wine,  California,  in  wood  or  glass       170 

Wine,  Champagne 170 

Potatoes 83% 

Rope 146 

Salt 47% 

Soap 118 

Sugar 108 

Wagons,  farm 127 

Woodenware 146 

•  Fence,  combination  wire  and  wood  in  rolls,  72  cents  per  100  pounds. 
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Rates  on  commodities  in  carloads  from  Phoenix  and  Los 
Angeles  to  !N'ew  York  and  Missouri  River  points ;  also  from 
Phoenix  to  Los  Angeles: 


From 


Phoenix,  Arizona    

Los  Angeles,  Cal 

Phoenix,  Arizona    

Los  Angeles,  Cal.   . .  ^ 

120 

To  Los  Angeles,  Cal. 
Phoenix,  Arizona    158       168       118       146       110 


Kates  in  Cents  per  100  Pounds 
To  New  York. 

S 

a 

c 

^ 

s 

a 

b 

•o 

a 

2 

I"* 

^ 
^ 

« 

• 

►OS 

»;" 

>^ 

S- 

S 

2J^ 

»  a 

2 

8 

•S 

'O 

g-^ 

§- 

§ 

^ 

a 

a 

W« 

:aa 

a 

♦238 

220 

218 

145 

110 

245 

100 

tioo 

100 

210 

86 

210 

To  Miss. 

Rivei 

Points. 

238 

220 

218 

145 

110 

220 

100 

tioo 

100 

185 

85 

185 

146 


Statement  showing  changes   in   rates  on  canned  goods  from 
Xew  York  to  Phoenix,  from  October,  1895,  to  present  date. 

Combination  on  Los  Angeles. 

Kates  in  cents  per  100  pounds. 
Canned  Goods. 
From  New  York,  N.  Y. 


Oct.  25,  1895, 

Based  on  Chicago., 
June  10,  1896, 

Based  on  Chicago. 

Dec.  15,  1897   

Nov.  30,  1897 

May  9,  1898 

May  9,  1898 

June  25,  1898 

June  25,  1898 


S) 

g 


C.L. 
29 


g 
6 
'§ 

o 

C.L. 
65 


29  65 

Through 


< 


C.L. 
94 

94 

85 
1:75 

85 
1:75 
100 
1:95 


St 

C.L. 
89 


93 
93 
93 


L.C.L. 

152 

146 
146 
146 
146 
146 
146 
146 


«  a 

&s 

C.L. 

183 

187 
178 
168 
178 
168 
193 
188 


*Sea  &  rail  2  cents  per  100  pounds  less. 

tVia  Oregon  Ry.  &  Navi^tion  Co.,  Via  Huntington,  Ore. 

IMallory  Line  via  Galveston. 
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Statement  showing  rates  on  canned  goods  from  New  York  to 
the  following  New  Mexico  and  Arizona  points,  based  on  Los 
Angeles,  California,  Phoenix  and  Maricopa,  Arizona : 


Rates 

in  cents  per  100  pounds. 

From 

S 

New 

York,  N.  Y. 

1 

J 

X 

X 

a 
« 

& 

< 

'3        ^ 

cd 

1 

Phoe 
Loca 

03 

g8 

CO 

2 

3 

1 

J 

I 

To 

C.L. 

C.L. 

C.L. 

C.L. 

L.C.L.    C.L. 

L.C.L.  C.L.  L.C.L. 

Phoenix 

100 

93 

193 

218 

250       ... 

218 

250 

Alhambra    .    . . 

100 

93 

193 

218 

250           4 

"4 

222 

254 

Glendale  

100 

93 

193 

218 

250           7 

8 

225 

258 

Hot  Springs  .  . 

100 

93 

193 

218 

250         28 

31 

246 

281 

Congress    June. 

100 

93 

193 

218 

250         46 

47 

264 

297 

Wickenburg. . . 

100 

93 

193 

218 

250         35 

39 

253 

289 

Kirkland   .... 

100 

93 

193 

218 

250         60 

67 

278 

317 

Prescott 

100 

93 

193 

218 

250         71 

81 

289 

331 

Ash  Fork 

No  Published  Rates. 

Flagstaff 

« 

(t                               €t 

Tempe 

•200 

18 

218 

218 

250           6 

6 

225 

256 

Mesa  City  .  .   . 

•200 

24 

224 

218 

250           8 

10 

226 

260 

Maricopa  .... 

100 

100 

t200 

218 

250         24 

26 

242 

276 

Statement  showing  rates  on  canned  goods  in  carloads  from  St 
Louis,  Mo.,  and  Chicago,  111.,  to  Elko,  Nevada,  and  Wallace, 
Idaho ;  also  the  distances : 

Rates  in  cents  per  100  pounds. 
From  Chicago.  St.  Louis. 

To 

tFAko,  Nevada 

Wallace,  Idaho 


Distance. 

Distance. 

miles. 

miles. 

1797 

202 

1719 

202 

1796 

130 

1802 

130 

Kates  are  based  among  other  conditions  on  the  density  of 
population  and  volume  of  traffic.  Arizona  is  one  of  the  most 
sparsely  settled  of  our  divisions,  averaging  in  1890  but  %  per- 
son to  the  square  mile.  The  population  has  about  doubled  in 
the  last  ten  years,  but  even  this  leaves  it  but  one  individual  to 
the  mile,  and  the  consequent  light  traffic  must  bear  burdens 
heavier  than  is  necessary  where  an  immense  trade  may  divide 
the  tax  of  transportation. 

In  addition  to  this  the  physical  conditions  of  the  territory 

*Ba8ed  on  Maricopa. 
tThrough  5th  Class  rate  from  New  York  also. 
IRates    to  Elko,  combination  on  Sacramento,  Cal. 
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tant,  and  while  since  1898  ships  have  been  something  more 
scarce  by  reason  of  the  demand  of  our  own  country  for  trans- 
ports during  the  Spanish  war  and  the  Chinese  and  Philippine 
troubles,  and  of  Great  Britain  for  the  South  African  war,  yet 
the  competition  threatens  to  become  more  active  in  the  building 
of  larger  and  swifter  vessels  for  all  service,  and  the  possible 
removal  of  the  monopoly  of  carriage  by  the  Panama  route, 
while  the  opening  of  an  Isthmian  canal  would  almost  certainly 
force  rates  still  further  downward. 

In  moving  competitive  freights  from  the  east  to  western 
coast  points,  it  is  claimed,  nothing  is  considered  save  securing 
the  freight  at  something  over  the  actual  cost  of  transportation. 
Interest  and  fixed  charges  are  ignored,  though  they  constitute 
a  large  percentage  of  the  expenses  as  now  made  up;  a  slight 
advance  over  the  actual  cost  of  moving  the  traffic  is  consid- 
ered that  much  toward  a  profit  which  forfeiting  the  freight 
would  lose.  The  roads  contend  that  by  securing  this  traffic 
more  is  made  than  if  it  was  declined,  and  consequently  that 
they  are  enabled  to  make  all  rates  on  the  line  of  their  road, 
including  locals,  lower  than  could  otherwise  be  done.  That 
every  point  on  the  line  gets  the  advantage  of  the  too  low  through 
rates,  and  that  any  change  in  their  system  would  mean  loss  to 
themselves  and  disadvantage  to  interior  points.  If  the  through 
rates  were  made  on  a  mileage  basis,  or  to  conform  with  their 
locals,  they  could  not  carry  a  pound  of  the  competitive  traffic 
and  would  lose  whatever  of  revenue  they  now  secure  from  its 
carriage,  and  if  they  brought  their  local  rates  down  to  the  same 
basis  with  their  through  rates,  it  would  simply  mean  the  bank- 
ruptcy of  the  company  operating  the  road. 

Though  desirable  that  each  ton  of  freight  should  bear  its 
proportional  share  of  cost  and  profit  in  carriage,  it  has  in  prac- 
tice been  found  impossible  to  conduct  transportation  by  any 
hard  and  fast  rules ;  raw  materials  and  low  grade  bulky  freights 
could  not  be  transported  at  all  under  such  conditions,  and  there- 
fore classifications  have  been  made,  and  when  even  those  fail  to 
move  freight  in  sight  commodity  rates  are  put  in  giving  excep- 
tionally lower  rates. 

Conclusions. 

The  facts  revealed  by  the  investigation  of  this  complaint  are 
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hardly  to  be  considered  matters  of  dispute,  as  there  is  a,  snbstaii- 
tial  agreement  in  the  statements  set  forth  in  the  o(MnpIaiii% 
averred  in  the  answer,  elaborated  in  the  testimony  and  depo- 
sitions of  witnesses,  as  well  as  in  the  records  of  this  oflioe. 

That  the  rates  from  eastern  points  over  the  entire  tenitoiy 
from  the  Missouri  Kiver  to  Xew  York  are  higher  to  Phoenix, 
Arizona,  than  to  Los  Angeles,  California,  as  well  as  the  other 
Pacific  coast  terminals,  is  conceded. 

That  special  or  commodity  rates  giving  even  greater  advaih 
tage  to  Los  Angeles  on  some  staples,  while  such  commodity  rates 
are  denied  to  Phoenix  whose  traffic  continues  to  be  carried  un- 
der the  higher  class  rates,  is  also  admitted. 

While  it  is  true  that  water  competition  in  some  ingrjinrflB 
creates  a  condition  of  dissimilar  circumstances  that  leaves  the 
resulting  tariffs  no  absolute  measure  of  a  reasonable  oompensftr 
tion  for  transportation,  and  unsatisfactory  as  a  standard  of 
comparison  for  other  points  where  such  competition  does  not 
exist,  it  is  difficult  for  those  who  reside  at  shorter  distance  points 
to  avoid  a  protest  against  the  payment  of  rates  which  are  higher 
than  those  exacted  for  hauls  of  much  greater  distance. 

But  when  water  competition  permits  the  establishment  of 
classifications  and  tariffs  below  the  rates  fixed  to  non-competi- 
tive points,  such  rates,  while  possessing  value  as  standards  of 
comparison,  are  not  always  conclusive  in  fixing  rates  to  inter- 
mediate points.  As  to  the  reasonableness  of  the  latter  rates 
there  was  no  evidence  introduced  in  this  case  except  a  compari- 
son with  coast  rates. 

The  system  of  rate-making  common  to  nearly,  if  not  all,  the 
transcontinental  railroads  operating  in  the  sparsely  settled  west- 
em  country  between  the  prairies  and  the  sea,  is  of  so  long  stand- 
ing, having  prevailed  since  the  beginning  of  rail  transportation 
to  the  present  time,  and  is  a  policy  so  fixed,  so  nearly  universal, 
as  to  require  in  its  modification  the  amendment  of  practically 
all  tariffs  in  that  great  belt,  the  upsetting  of  the  system  of  rates 
on  every  line  and  at  every  station — a  proceeding  so  revolution- 
ary as  would  introduce  infinite  confusion,  and  perhaps  loss,  if 
haslily  accr)inpli8hed — and  involves  so  many  roads  not  repre- 
sented in  this  proceeding,  so  many  localities  and  interests  who^ 
claims  are  entitled  to  consideration,  and  as  vet  unheard,  that  it 
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8  impossible  in  this  connection  to  finally  dispose  of  the  conflict- 
ing interests  without  more  extended  investigation  and  consid- 
eration; and  therefore  the  relief  prayed  for  by  complainant  is 
for  the  present  denied. 

The  same  principle  is  involved  in  other  cases  now  pending 
before  the  Commission  wherein  the  complaining  localities  are 
situated  on  main  lines  instead  of  the  terminus  of  a  branch  off 
the  through  route  with  its  more  expensive  local  haul.  We  feel 
that  if  the  situation  in  that  locality  is  to  be  disturbed,  the  Com- 
mission can,  in  the  cases  now  pending,  do  so  more  intelligently 
than  it  is  possible  to  do  in  this  case,  and  if  in  the  investigation 
and  consideration  of  these  cases,  or  of  a  general  inquiry  into  the 
system  upon  which  such  intermediate  rates  are  established  it 
be  found  that  the  system  is  illegal  or  the  discriminations  there- 
by resulting  are  so  excessive  and  burdensome  as  to  be  unreason- 
able and  unjust,  or  that  the  rates  are  unreasonable  in  them- 
selves, an  order  will  be  entered  in  this  case  requiring  a  modifi- 
cation of  the  tariffs  complained  of  to  comply  with  such  conclu- 
sion. 

Clements,  Commissioner,  concurring: 

As  the  questions  of  law  and  fact  involved  in  this  case  are  left 
open  for  further  inquiry  and  future  determination,  I  assent 
to  the  submission  of  the  foregoing  report. 
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THE  NATIONAL  HAY  ASSOCIATION 

r. 
TlIK  LAKE  SHORE  k  MICHIGAN  SOUTHERX  RAIL- 
WAY COMPANY;  The  Michig-vj«^  Central  Railroad 
Company;  The  New  York  Central  &  Hudsox  River 
JvAiLKOAD  Company;  The  New  York,  Chicago  &  St. 
LoL'i8  Hauaiom}  Company;  The  New  York,  Ontario  & 
Westekv  Railway  Company;  The  Delaware,  Lacka- 
wanna &  Western  Railroad  Company;  The  Cleveland, 
Cincinnati,  Chicago  &  St.  Locis  Railway  Company; 
The  Ekie  Railroad  Company;  The  Lehigh  Valley  Rail- 
KOAD  Company;  The  Baltimore  &  Ohio  Southwestern 
Hailkoad  ('ompany;  The  Baltimore  &  Ohio  Railroad 
(^.'ompany;  The  Central  Railroad  Company  of  New  Jer- 
sey ;Tiii:  Grand  Trunk  RailwayCompanyof  Caxada;The 
Pennsylvania  Company;  The  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company;  The  Pennsylva- 
nia Railroad  Company;  The  Delaware  &  Hudson  Com- 
pany; The  Philadelphia  &  Reading  Railway  Company; 
The  Pekk  MAKQirEXTE  Railroad  Company;  The  Grand 
Rapids  &  Indiana  Railway  Company;  The  Cincinnati, 
Hamilton  &  Dayton  Railway  Company;  The  Ann  Arbor 
Railroad  Company;  The  Toledo,  St.  Louis  &  Western 
Railroad  Company  ;  TheWabashRailroadCompany;The 
Canadian  Pa(MFI(.'  Railway  Company;  The  Canada  At- 
lantic Railway  Company;  The  New  York,  New^  Haven 
&  IIahtkoud  Railhoad  Company;  The  Central  Vermont 
Railway  Company;  The  Boston  &  Maine  Railroad  Com- 
pany; mu\  The  Boston  &  Albany  Railroad  Company. 


Decided  October  16,  1902. 


(^irriorH  nro  entitled  under  the  Act  to  regulate  commerce  to  determine 
for  tluMUHclvert  what  are  proper  rates  in  the  first  instance,  but  when 
lliey,  art  in  tliis.ca^e,  make  numerous  rate  advances  by  concerted  ac- 
licm  and  un(h^r  circumstances  not  showing  justification  for  increased 
revenue,  they  cannot  HUccessfuHy  plead  the  excuse  of  financial  neces- 
sity where  the  legality  of  such  action  as  applied  to  any  given  com- 
modity is  challenged;  and  the  controlling  question  must  be  as  to  the 
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reasonableness  and  justice  of  the  advance  in  classification  and  rate 
upon  the  facts  shown  in  each  case. 

2.  The  legal  duty  of  common  carriers  to  so  classify  traffic  and  fix  charges 

thereon  that  the  burdens  of  transportation  shall  be  reasonably  and 
justly  distributed  among  the  articles  they  carry  arises  under  the  obli- 
gation imposed  upon  them  not  to  charge  unreasonable  or  unjust 
rates  or  to  inflict  any  unjust  discrimination  or  undue  prejudice  in  any 
respect  whatsoever;  and  even  in  cases  where  the  need  of  additional 
revenue  is  apparent  the  carrier  cannot  arbitrarily  select  some  one  or 
more  articles  upon  which  to  apply  higher  rates  regardless  of  the  rela- 
tion which  such  article  or  articles  bear  to  other  commodities  commonly 
offered  for  transportation. 

3.  The  defendant  carriers  by  keeping  hay  and  straw  in  the  sixth  class  and 
charging  sixth  class  rates  thereon  for  thirteen  years  or  niore,  with  the 
exception  of  a  short  period  in  1894,  were  furnishing  evidence  that  such 
classification  and  rates  are  reasonably  high,  and  while  the  continuance 
of  such  classification  and  rates  is  not  conclusive  evidence  of  their  rea- 
sonableness, it  is  in  the  nature  of  an  admission  against  them  which 
tends  to  show  the  unreasonableness  of  the  advance  of  hay  and  straw 
to  fifth  class  rates  in  January,  1900,  and  the  force  of  this  admission 
becomes  great  in  view  of  the  largely  increased  business  and  profits  of 
the  defendants  in  1899  and  subsequent  years. 

4.  In  the  carriage  of  great  staples,  which  supply  enormous  business,  and 
which  in  market  value  and  actual  cost  of  transportation  are  among  the 
cheapest  articles  of  commerce,  rates  yielding  only  moderate  profit  to 
the  carriers  are  both  necessary  and  justifiable;  and  although  the  de- 
fendant carriers  may  be  at  some  greater  expense  to  handle  and.  trans- 
port hay  than  some  other  articles  in  the  fifth  or  sixth  class  of  their 
freight  classification,  the  character,  value,  volume  and  use  of  that  com- 
modity are  such  as  to  require  relatively  low  charges  for  its  carriage. 

5.  In  a  freight  classification  like  the  Official,  which  contains  but  six 
general  classes,  it  is  manifestly  impossible  to  bring  together  in  each 
class  only  such  articles  as  resemble  each  other  in  character,  use, 
value,  volume,  bulk,  weight,  risk,  expense  of  handling  and  compe- 
tition; the  best  that  can  be  done  under  such  a  scheme  of  classification 
is  to  place  two  or  more  articles  possessing  general  similarity  in  the 
same  class,  and  where  an  article  is  not  analogous  to  any  other  to  put 
that  article  in  the  class  containing  commodities  which  are  most  nearly 
related  to  it  in  general  character  and  other  essential  respects. 

6.  On  January  1,  1900,  defendants  and  other  carriers  using  the  Official 
Classification  advanced  hay  and  straw  in  carloads  from  sixth  to  fifth 
class  rates,  and  have  since  enforced  such  advanced  charges.  It  is  con- 
ceded that  hay  and  straw  should  take  the  same  rates.  Hay  in  respect 
of  character,  use,  value  and  volume  corresponds  more  nearly 
with  articles  taking  sixth  class  or  lower  commodity  rates  than  with 
those  in  the  fifth  class.  Apparently  all  commodities  which  come  to  de- 
fendants in  aggregate  vc^ume  or  tonnage  equal  to  or  exceeding  that  of 
hay  are  given  commodity  rates.    Hay  as  compared  with  grain  and  some 
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other  articles  when  carried  between  the  same  points  gives  the 
less  revenue  per  car,  but  it  does  not  follow  therefrom,  taking  the  whole 
traffic,  local  as  well  as  through,  that  hay  may  not  give  the  carriers  an 
average  revenue  per  car  per  mile  nearly  as  great  or  even  greater  than 
that  derived  from  grain  or  such  other  articles.  Though  hay  may  be  less 
desirable  than  grain  as  an  article  of  traffic  it  is  much  more  profitable  to 
the  carriers,  considering  its  greater  volume  and  the  certainty  of  large 
quantities  seeking  transportation  each  year,  than  many,  if  not  all, 
other  commodities  actually  taking  fifth  or  even  sixth  class  rates.  Hay 
is  a  raw  agricultural  product  which  is  grown,  shipped  and  consumed 
in  all  parts  of  Official  Classification  Territory  and,  coming  to  the  car- 
riers in  steady  and  large  volume,  is  profitable  to  them  at  sixth  class 
rates.  The  cost  to  the  shipper  of  transporting  hay  from  the  Middle 
West  to  eastern  markets  constitutes  a  large  part  of  its  value  in  such 
markets,  and  when  added  to  the  cost  of  baling  and  sale  the  total  ap- 
proximates or  exceeds  the  price  realized  by  the  producer.  The  increased 
rates  have  added  to  the  cost  of  hay  and  straw  to  consumers  or  dimin- 
ished the  price  to  producers,  or  both,  and  prejudiced  in  some  degree  the 
business  of  middlemen.  The  advance  in  hay  rates  changed  a  long- 
existing  rate  adjustment  as  between  American  and  Canadian  hay 
shipped  to  New  England  and  parts  of  New  York  in  favor  of  a  produc- 
ing section  in  a  foreign  country  from  which  hay  shipments  into  the 
United  States  are  required  by  law  to  pay  a  duty  as  high  as  $4.00  per 
ton.  Held,  Upon  all  the  facts  and  circumstances,  that  the  action  of 
defendants  on  January  1,  1900,  whereby  hay  and  straw  were  advanced 
from  sixth  to  fifth  class  and  thereafter  charged  fifth  class  rates  for 
transportation  was  unreasonable  and  unjust  and  resulted  in  unlawful 
discrimination  and  prejudice  against  hayandstraw,localities  in  Official 
Classification  Territory  wherein  those  commodities  are  produced,  and 
against  producers,  shippers,  dealers  and  consumers  of  such  articles  in 
that  section  of  the  country. 

John  B.  Daish,  C.  C.  Cohj  E.  Richard  Shipp  and  H.  E,  Page 
for  complainant. 

Adelbert  Moot  and  George  W.  Wall  for  defendants  generally. 
W.  J.  Calhoun  for  Kew  York,  Chicago  &  St.  Louis  R.  R.  Co. 
Edgar  J.  Rich  for  Boston  &  Maine  E.  R.  Co. 
F.  A.  Day  for  Grand  Trunk  Ry.  Co. 

Report  and  Opinion  of  the  Commission. 

Clements,  Commissioner: 

This  case  involves  the  legality  of  the  change  made  by  defend- 
ants on  January  1,  1900,  in  the  classification  of  hay  and  straw 
in  carloads  from  sixth  to  fifth  class  and  the  increased  cost  of 
transportation  resulting  from  application   of  the  higher  fifth 
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class  rates.  Such  advanced  classification  and  rates  are  alleged 
by  the  complaint  to  have  been  and  to  be  unjust  and  unreason- 
able, to  subject  all  producers,  merchants,  shippers  and  consum- 
ers of  hay,  including  the  members  of  the  complaining  associa- 
tion, the  traffic  in  hay  and  straw  and  numerous  localities  in  hay 
producing  sections  of  the  country  to  unjust  discrimination  and 
undue  and  unreasonable  prejudice  and  disadvantage,  and  to 
give  undue  and  unreasonable  preference  and  advantage  to  the 
production,  sale  and  shipment  of  grain  and  grain  products,  all 
kinds  of  stock  feed  and  other  articles  capable  of  being  used  in 
the  place  of  hay  or  straw,  persons  engaged  in  their  production, 
sale  or  shipment,  and  localities  in  sections  of  the  country  where- 
in they  are  produced  or  manufactured.  The  complaint  also  al- 
leges that  the  defendants  by  making  and  maintaining  such  ad- 
vance in  classification  and  rates  on  hay  and  straw  have  unjustly 
discriminated  against  producers,  merchants,  shippers  and  con- 
sumers of  those  commodities,  the  traffic  therein,  and  numerous 
localities  and  producing  sections  of  the  country,  and  have 
wrongfully  put  them  to  prejudice  and  disadvantage  in  favor  of 
and  to  the  unlawful  preference  and  advantage  of  all  other  traffic, 
particularly  such  traffic  as  the  defendants  have  given  the  same 
rates  as  or  lower  rates  than  they  accord  to  hay  and  straw. 

A  further  allegation  in  the  complaint  is  that  Congress  has 
seen  fit  to  establish  a  customs  duty  of  $4.00  per  ton  on  hay 
shipped  to  the  United  States  from  foreign  countries,  but  that 
the  rates  fixed  by  the  defendants,  the  Boston  &  Maine  Rail- 
road Company,  the  Central  Vermont  Railway  Company,  the 
Boston  &  Albany  Railroad  Company,  the  New  York,  New 
Haven  i  Hartford  Railroad  Company,  the  New  York  Central 
&  Hudson  River  Railroad  Company,  the  Delaware  &  Hudson 
Company,  the  Canadian  Pacific  Railway  Company,  the  Canada 
Atlantic  Railway  Company  and  the  Grand  Trunk  Railway 
Company  of  Canada,  for  transporting  hay  from  the  Provinces 
of  Quebec  and  Ontario  in  the  Dominion  of  Canada  to  points  in 
the  New  England  States  north  of  the  Connecticut  State  line, 
east  of  the  Connecticut  River,  New  York  City,  places  on  Long 
Island,  and  all  intermediate  stations,  together  with  the  afore- 
said advances  in  the  rates  on  hay  and  grain  in  the  United  States, 
have  largely  operated  to  render  nugatory  the  protection  to 
American  hay  that  said  customs  duty  was  intended  to  give,  com- 
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pensating  shippers  of  Canadian  hay  to  the  extent  of  three* 
fourths  of  said  duty;  that  such  rates  enable  Canadian  hay  to 
compete  successfully  with  American  hay  in  the  consuming  lo- 
calities of  New  England,  New  York  City  and  Long  Island^  the 
distance  in  each  instance  to  such  points  being  less  from  places 
in  the  aforesaid  Provinces  of  Canada  than  from  places  in  the 
Middle  West  of  the  United  States ;  that  by  reason  thereof  dis- 
astrous consequences  have  resulted  to  the  hay  industry  in  the 
United  States  and  those  interested  therein,  including  carriers; 
and  that  the  evils  thus  caused  would  be  remedied  if  hay  and 
straw  were  restored  to  the  sixth  class  of  said  Official  Classifica- 
tion. 

The  defendants  deny  generally  the  violations  of  law  alleged 
in  the  complaint. 

The  facts  deemed  material  to  the  disposition  of  this  case  are 
found  as  follows: 

Findings  of  Fact. 

1.  The  complainant  is  an  incorporated  association  existing 
under  the  laws  of  the  Srate  of  New  York  and  having  about  616 
members  residing  in  different  parts  of  the  United  States, 
namely,  iu  West  V'irginia,  Wisconsin,  Virginia,  Texas,  Ten- 
nessee, Khode  Island,  Pennsylvania,  Ohio,  New  Jersey,  New 
York,  Nebraska,  Missouri,  Michigan,  Minnesota,  Massa- 
chusetts, Maryland,  Louisiana,  Kentucky,  Kansas,  Iowa,  In- 
diana, Illinois,  Indian  Territory,  Georgia,  Washington,  Con- 
necticut, Alabama  and  the  District  of  Columbia.  Its  members 
generally  deal  in  hay  and  straw  as  shippers,  wholesalers,  com- 
mission men  or  retailers.  Some  of  them  are  producers  of  those 
commodities  and  some  are  interested  also  in  grain  and  other 
farm  products.  The  purposes  of  the  Association,  as  shown  by 
the  articles  of  incorporation,  include  the  promotion  of  trade 
and  con»merce  in  hay  and  straw  and  advancement  of  the  inter- 
ests of  its  members  and  those  having  common  business  relation" 
ship  in  such  commerce  or  trade.  Although  the  complainant  is 
an  associntion  having  membership  in  numerous  States  wherein 
none  of  the  defendants  own  or  operate  lines  of  transportation, 
a  vers*^  considerable  proportion,  if  not  the  greater  number,  of 
its  members  reside  and  do  business  in  States  through  which  lines 
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of  the  defendants  are  operated ;  and,  moreover,  as  stated  in  its 
complaint,  this  proceeding  is  instituted  by  the  complaining 
association,  not  only  on  behalf  of  its  members,  but  of  all  other 
dealers,  shippers,  producers  and  consumers  interested  in  the  in- 
terstate transportation  of  hay  and  straw  by  the  defendants.  !Nu- 
merous  shippers  and  producers  of  hay  and  straw  at  various 
points  in  the  territory  involved  have  also  filed  individual  pro- 
tests in  this  case  against  the  present  classification  and  rates  on 
those  commodities. 

2.  The  defendants  are  common  carriers  of  interstate  traffic, 
including  hay  and  straw,  in  the  territory  affected  by  this  pro- 
ceeding, which  is,  generally  speaking,  all  that  portion  of  the 
United  States  lying  east  of  the  Mississippi  River  and  Chicago 
and  north  of  the  Ohio  and  Potomac  Rivers.  This  territory  is 
called  ^''Official  Classification  Territory,"  and  the  classification 
of  freight  articles  transported  between  points  in  such  territory 
is  governed  by  what  is  known  as  the  "Official  Classification," 
which  has  been  adopted  and  is  generally  applied  by  the  defend- 
ants and  practically  all  other  railroad  carriers  therein.  This 
classification  is  prepared  by  the  "Official  Classification  Commit- 
tee," the  membership  of  which  is  composed  of  representatives 
from  railway  systems  in  the  territory  described.  As  advertised 
in  the  Official  Railway  Guide,  these  systems  are  the  Pennsylva- 
nia, Xew  York  Central  &  Hudson  River,  Erie,  Delaware,  Lack- 
awanna k  Western,  Lehigh  Valley,  Baltimore  &  Ohio,  Lake 
Shore  &  Michigan  Southern,  Grand  Trunk,  Cincinnati,  Ham- 
ilton k  Dayton,  Wabash,  Boston  &  Albany,  Boston  &  Maine  and 
Ohio  Central.  All  except  the  last-named  company  are  defend- 
ants in  this  case.  On  January  1,  1900,  the  classification  of  hay 
and  straAv  in  carload  quantities,  as  specified  in  said  Official 
Classification,  was  advanced  from  sixth  class  to  fifth  class,  and 
thereby  the  rates  on  those  articles  were  substantially  increased. 
Through  concerted  action  this  and  other  advances  in  classifica- 
tion and  rates  were  made  effective  on  the  same  day  and  upon 
])ractical]y  all  lines  in  this  territory.  That  change  in  classifi- 
cation and  rates  and  the  subsequent  enforcement  of  the  higher 
charges  are  the  subjects  of  complaint  in  this  controversy. 

3.  The  first  Official  Classification  was  adopted  and  put  in 
force  by  carriers  throughout  tlie  territory  to  which  it  applies 
on  April  1,  1887,  four  days  prior  to  the  time  when  the  Act  to 
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nr^jlaU;  eomiijeroe  took  e£Fecc  and  fr&m  dmt  date  up  to  Jana- 
arv  I,  1000.  hay  and  straw  in  carloads  were  classified  in  said 
cIiiBrincatioii  as  sixth  elhis  frei^t,  Tninimnm  carload  wei^t 
20,000  jiounds,  with  the  exception  of  the  period  of  four  months 
from  JaDuarj'  1  w  3Iay  1,  1S94,  when  they  were  classed  by  de- 
ffrndante  and  other  carriers  using  the  Official  Classification  as 
fifth  class,  with  a  minimum  carload  weight  of  18,000  pounds. 
Tliou/di  in  1S94  hay  and  straw  were  not  restored  in  the  classi- 
fication to  sixth  class  until  May  1  of  that  year,  nineteen  of  the 
thirty  defendants  filed  with  the  Commission  circulars  restoring 
lialed  hay  in  carloads  to  sixth  class  on  dates  ranging  from  Janu- 
arj'  22  to  Februarj*  21,  lS94r.  Practically,  therefore,  the  at- 
tempt to  increase  the  rates  in  1894  was  abandoned  within  about 
a  month  and  a  half,  instead  of  four  months  as  shown  by  the 
classification.  Since  January  1,  1900,  the  classification  of  hay 
and  straw  in  carloads  has  been  fifth  class,  with  a  minimum  car- 
load weight  of  20,000  pounds.  Considerable  fault  was  found 
by  shippers  with  the  higher  fifth  class  rating  in  1894  because 
it  was  put  into  effect  during  the  shipping  season,  and  they  in- 
sisted that  the  advance,  if  made  at  all,  should  have  been  made 
about  the  first  of  September.  As  above  shown,  some  of  the  rail- 
road companies  took  independent  action  in  restoring  the  six& 
class  rating,  and  while  the  subject  of  again  applying  fifth  class 
rates  to  hay  and  straw  was  afterwards  brought  up  for  discussion 
between  the  railroad  companies  from  time  to  time,  they  were  un- 
able to  agree  upon  or  at  any  rate  did  not  take  such  action  until 
six  years  later,  on  January  1,  1900. 

The  Official  Classification  contains  six  classes  numbered  con- 
sec  ntivcly  from  1  to  6.  It  has  also  provided  since  March  10, 
1000,  fr)r  what  are  practically  two  additional  classes  applying 
to  a  considerable  number  of  articles  and  which  are  referred  to 
in  the  classification  as  "15  per  cent  less  than  second  class"  and 
"20  |)er  cent  loss  than  third  class."  Under  these  various  classes 
fr('i|i»;ht  ratos  in  effect  between  Chicago  and  New  York  are  as 
follows: 

Rates  in  Cents  per  100  pounds. 


15% 

20% 

less  than 

less  than 

2            2 

3 

3            4 

5 

6 

65           56 

60 

40          36 

30 

26 

Cnasses 1 

Kates 75 

This  general  bnsis  of  rates,  namely,  75  cents  first  class  down 
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to  25  cents  sixth  class,  has  been  in  effect  practically  without 
change  between  Chicago  and  New  York  for  more  than  fifteen 
years.  Such  changes  as  have  been  made  occurred  through  ad- 
vances or  reductions  in  the  classification  or  by  the  application 
of  commodity  rates. 

The  difference  of  5  cents  in  fifth  and  sixth  class  rates  be- 
tween C  hicago  and  Xew  York  is  equal  to  20  per  cent  of  the 
sixth  class  rate.  That  is  understood  to  be  about  the  average 
percentage  difference  in  the  rates  applying  to  those  classes  on 
shipments  between  other  points  in  Official  Classification  terri- 
tory. The  actual  amount  of  the  difference  in  cents  is,  of  course, 
greater  or  less  according  as  the  distance  the  trafiic  is  transported 
is  greater  or  less.  These  rates  between  Chicago  and  New  York 
constitute  tlie  basis  according  to  which  practically  all  rates  from 
the  Middle  West  to  eastern  destinations  are  determined.  All 
that  territory  north  of  the  Ohio  River  and  east  of  the  Missis- 
sippi River  as  far  north  as  Dubuque,  la.,  and  east  of  Lake 
Michigan,  to  which  should  also  be  added  the  eastern  part  of  the 
State  of  Wisconsin,  is  divided  into 'percentage  territories  for  the 
purpose  of  determining  these  rates.  From  these  territories  the 
^astbound  rates  are  certain  defined  percentages  of  the  Chicago 
eastbound  rates,  Chicago  and  points  taking  Chicago  rates  being 
called  100  per  cent  territory.  These  percentages  range  from 
60  per  cent  in  northwestern  Pennsylvania  and  western  New 
York  to  120  per  cent  in  part  of  Michigan,  and  as  high  as  125 
per  cent  in  a  small  section  immediately  east  of  the  Mississippi 
River.  The  percentages  involved  in  this  case  appear  to  range 
as  high  as  100  per  cent  in  Michigan  and  western  Indiana  and 
116  per  cent  in  Illinois.  As  the  increase  in  rates  complained 
of  amounts,  under  the  rates  from  Chicago  to  New  York,  to  ex- 
actly 5  cents  per  100  pounds,  or  '$1.00  per  ton,  it  follows  that 
the  increase  per  ton  from  any  other  territory  is  equal  to  the  per- 
centage by  which  rates  from  that  territory  are  determined.  For 
example,  the  increase  from  sixth  to  fifth  class  rates  from  Chi- 
cago to  New  York  was  $1.00  per  ton,  from  96  per  cent  territory 
it  was  96  cents  per  ton,  from  110  per  cent  territory  it  was  $1.10 
per  ton,  and  from  80  per  cent  territory  it  was  80  cents  per  ton, 
on  shipments  destined  to  New  York  and  points  taking  New 
York  rates. 

The  rates  from  these  shipping  territories  to  Boston  and  points 
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taking  Boston  rates  constitute  some  exception  to  the  rule  above 
described.     Such  rates  are  made  by  adding  to  the  rate  to  New 
York  certain  arbitraries  amounting  to  about  10  per  cent  of  the 
rate  to  New  York.     These  arbitraries  upon  classes  1,  2,  3,  4^ 
5  and  6  are  7,  6,  6,  4,  3  and  2  cents,  respectively.      Therefore, 
while  the  fifth    and    sixth   class    rates   from  Chicago  to  New 
York  are  30  and  25  cents  per  100  pounds,  respectively,  the  cor- 
responding rates  from    Chicago    to    Boston    are    33  and  27 
cents.     To  further  illustrate,  the  fifth  and  sixth  class  rates  to 
New  York  from  80  per  cent  territory  are  24  cents  fifth  class 
and  20  cents  sixth  class,  and  to  Boston  and  Boston  points  they 
are  the  fifth  and  sixth  class  arbitraries  higher,  which  make  the 
rates  27  and  22  cents,  respectively. 

It  is  claimed  by  defendants  that  if  these  increased  rates  were 
figured  on  actual  shipments  from  the  producing  territories  to 
the  various  destinations,  including  all  of  the  shorter  distance 
consignments,  the  average  increase  would  not  exceed  40  cents 
per  ton,  but  no  figures  have  been  submitted  to  support  that  con- 
tention. Even  if  that  had  been  demonstrated  to  be  a  correct 
average,  it  would  not  diminish  the  burden  placed  upon  the  large 
quantity  of  hay  carried  over  considerable  distances  from  these 
percentage  territories  to  such  markets  as  New  York,  Boston  and 
interior  eastern  localities. 

4.  As  to  such  eastern  markets  it  is  shown  that  large  quanti- 
ties of  hay  have  been  shipi)ed,  particularly  before  January  1, 
1900j  from  Michigan,  Ohio,  Indiana  and  eastern  Illinois  to  Bos- 
ton, Providence,  Fall  River,  Taunton,  Hartford,  New  York 
City,  and  numerous  other  points  in  New  England  and  New 
York.  After  the  change  in  rates  complained  of  took  eflFect  the 
volume  of  these  shipments  was  considerably  diminished.  One 
cause  for  this  decrease  in  hay  shipments  to  eastern  points,  par- 
ticularly to  New  England  and  New  York  City  destinations,  is 
claimed  by  complainant  to  be  the  retention  by  certain  of  the 
defendants  of  crimmodity  rates  on  hay  produced  in  Canada 
while  enforcing  fifth  class  instead  of  sixth  class  rates  on  Amer- 
ican hay  from  the  Middle  West.  These  commodity  rates  on  the 
Canadian  product  having  remained  substantially  the  same  after 
as  they  were  before  January  1,  1900,  the  increase  on  that  date 
from  sixth  to  fifth  class  rates  on  American  hay  did  plainly  give 
that  much  advantage  to  the  foreign  hay  imported  from  Canada, 
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and  had  the  result  also  of  diminishing  the  effect  of  the  duty 
of  $4.00  per  ton  which  was  imposed  on  imported  hay  by  the 
Dingley  Act  of  1897.  The  duty  on  such  hay  was  increased  un- 
der that  Act  from  $2.00  per  ton,  which  had  been  fixed  by  the 
Act  of  1893.  Under  the  preceding  McKinley  tariff  Act  of  Oc- 
tober, 1890,  the  duty  was  $4.00  per  ton.  Prior  to  1890  the 
duty  was  $2.00  per  ton.  Immediately  after  the  passage  of  the 
Dingley  Act  importations  from  Canada  began  to  fall  off,  and 
between  that  time  (1897)  and  the  year  1900  they  were  much 
less  than  they  had  been  in  previous  years,  but  in  1900  and  1901 
the  tonnage  of  imported  hay  was  largely  increased.  The  im- , 
ports  of  hay  into  the  United  States  from  1890  to  1901,  inclu- 
sive, the  }  ears  ending  with  June  30,  were  in  tons  as  follows : 


1890 
124,544 

1891 
58,242 

1892 
79,715 

1893 
104,257 

1894 
86,784 

1895 
201,900 

1896 
302,652 

1897 
119,942 

1898 
3,887 

1899 
19,872 

1900 
143,890 

1901 
142,627 

Ail  but  a  few  tons  of  this  imported  hay  came  from  Canada 
and  was  consumed  very  largely  in  New  England  and  the  State 
of  New  York.  The  defendants  attribute  the  increase  in  im- 
portations in  1900  entirely  to  the  short  crop  of  that  year.  The 
figures  for  the  succeeding  year  end,  as  stated  above,  with  June 
30,  and  the  crop  gathered  in  the  calendar  year  1901  had  not  then 
begun  to  move.  Undoubtedly  a  small  or  large  crop  in  the 
United  States  must  operate  to  increase  or  diminish  the  demand 
in  New  England  or  New  York  for  hay  from  Canada.  On  the 
other  hand,  with  sixth  class  rates  prevailing  in  the  United 
States  and  a  duty  of  $4.00  per  ton  from  October,  1890  to  1893 
on  imported  hay,  the  imports  were  small  for  1891  and  1892  as 
com])ared  with  those  in  the  fiscal  year  ending  June  30,  1890, 
when  the  $2.00  duty  was  in  force;  under  sixth  class  rates  in 
the  United  States  and  a  hay  duty  of  $2.00  fr^m  1893  to  1897 
the  imports  increased  gradually  to  large  proportions  in  1896; 
with  sixth  class  rates  and  the  duty  of  $4.00  restored  in  1897 
the  imports  (Iccrorsod  to  a  ininimuin  in  1898  and  1809;  and 
under  the  advance  in  rates  on  American  hay  from  sixth  to  fifth 
class  on  January  1,  1900,  the  imports  became  larger  in  1900 
and  1901  than  in  any  previous  year  above  given  except  1895 
and  1896,  when  the  $2.00  duty  was  in  force. 
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Tho  increase  from  iixtii  to  dfth  daas  rates  on  hay  amonnGed 
ry^m.  riie  lliddle  Weijt  "o  Bostoii  points  to  from  50  cents  per 
con  oO  per  -ienr  Territory  to  IL-M)  per  ton  ( 11*3  per  cent  va- 
rirory  .  e<iiial  on  a  minimum  '•arioad  of  10  tons  lo  from  $S.0O 
to  41-1:.  00  per  «*ar.  These  imonnta  apparentiv  mark  die  advan- 
ta^ie  iivpn  riie  L'anadian  ppxiuct. 

The  Lanadian  iiay  ■■**)miT]g  ro  riie  E«)ston  market  is  not  betier 
Than  'he  .lay  jvminjz  fr-jm  the  XVesr.      Er  also  appears  cfaat  the 
diarance  fr'.im  tiie  points  of  origin  in  ^Tanada  to  Boston  is  les 
nluin  it  is  rr»)m  Tiie  iLld^ile  W-^st  "seetion.     Some  hay  is  imported 
^from  die  Pr'^rinee  of  L'»nturio  in  tTanaiia,  bur  the  readon  in  Can- 
ada fr»^m  Viienee  oioat  if  the  liay  ■-•arrie<i  to  Xew  Enjsdand  and 
yew  Yorii  ^'i^y  lias  been  ihippe^i  is  fr»}m  points  sonrh  and  east 
.:■!  tiie  Sr.  La'.vrenoe  Ri^er  in  "he  Pr^ivinee  •}f  Quebec,  and  the 
rates  fr:m  points  in  'hat  section  to  Boston  have  been  IS  or  1^ 
'^ents  per  liTmired.     r  fr'.'m  •"?:>. 'lO  **>  i'-L"^)  per  ton.      About  the 
:jame  ranirf-  or  rates  appiies  rrf>m  these  Canaiiian  points  to  Xev 
York  '-i'Tj'.      The  ra:es  a«!L--n:ing  *••  a  'iisranee  table  put  in  b^ 
'iefeadancs  appear  t«.^  'j*>  fr*  iil  1  to  -t  ^'encs  higher  tr»)ni  Canaiiian 
p*.cirs  "-^  3«stt.a  and  ^■:^^v  T'-rk  :iian  for  [iie  •iisran«--es  to  the 
^irie  'i<:»sr:naLi«:ns  rV-ni  iiiipping  p<'inrs  in  the  dure*!  States. 
It  :V'l1<  -A'"?,  "heref  re,  tiia"  the  rate  per  ton  per  mile  aifonied  bv 
"heae  ra"js  fr*:i:i  'Canada  is  T-;  s«^me  -extent  higher  than  the  itk 
•lass  rir..s  :•  r  The  ia:ne   iistance  hauls  on  siiipments  ori:rinac- 
ing  in  'iiis  •!?  unrry.      Tlie  rates  fr'^ni  '-anada  are  c!onun«:dirr 
rates  j:w.er  than  ±r:h  ?Iass  ra"es.  but  s*:-  far  as  •-•omparisi-^n  of 
rates  per  inile  a:f''»*.'rs  *rhe    *M:ie,  rhey  '.'ann^it  be  founii  to  w^>ii 
iiar'iship    ipm  'he  -.Vzieni.!an  pn.^d-iLt.     But    we    do    dnd  rha: 
■•lass  ri".2s  fr*.  m  the  =e<.Ti«'a  in  Cana^ia  abo^e  described  are  hhrher 
"iiaii  rh'  Sir  :  r  !i_V^    iisran^-es    in    "he  Caited  States  in  OtSeial 
Classiz'^ari*  n  terriT-ry:  Tha:  ^he  r'^a'is  parriciparinii  Ln  the  oar- 
Tidiz^  't  '"ana«::an  haj  iia^e  f -r  a  peri«-d  -rf  years  been  »_'harsiiut 
■n  ■•"•'h  l:a~   it-sri-Tff*:  T'    Xew    Enj:ian«i    and    Xew  Y-.Tk  Cirr 
pi-Lz's  vrLir^'ii-v  rates  j-^er  than  irh  'nass  rates:  that  tm*ier 
a  ?i:vtli  !iass  r-i-ing  f  r  hii^r  pnerailing  in  "he  Unite<i  Scares  this 
ii-r'-sni'.er-  did  ::•  r    r^rA'-  "r.JMsriy  Ti-  -he  -.r-mperirur  American 
7?*  •:  -jrr.  ':rr  "im"  -ri-ii  «  ■••:arge  in  r-irt^s  ■n  Ameri«.»an  hav  fprm 
-Lf-i:  -r  -ill*  'v.:r.'.*^^  'iz']i  '-ass  r-i"es  'he  a^ivanTage  was  as  t^IearlT 
"vi^h  ("ana-iian  hav  15  if  Tiie  rates  -.m  Canadian  hay  had  rhera- 
-sel-es  been  *•''■  ^'h*  ^ame  •extent  re«lTi»-'e«i.     The  defen«isint  earrier? 
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participating  in  the  transportation  of  both  Canadian  and  Amer- 
ican hay  are  the  Boston  &  Maine,  Central  Vermont,  Boston  & 
Albany,  New  York,  New  Haven  &  Hartford,  New  York  Cen- 
tral &  Hudson  River,  Delaware  &  Hudson,  Canadian  Pacific, 
Canada  Atlantic  and  Grand  Trunk.  Some  of  these  defendants 
operating  in  New  England  territory  also  make  commodity  rates, 
lower  than  class  rates,  on  hay  produced  in  New  England.  Such 
commodity  rates  on  the  Boston  &  Maine  are  about  two-thirds 
of  the  fifth  class  rates  between  the  same  points. 

5.  New  England  States  and  the  State  of  New  York,  while 
producing  large  quantities  of  hay,  do  not  raise  crops  sufiicient 
for  the  needs  of  consumers  in  those  States,  and  the  deficiency 
is  supplied  by  hay  from  the  Middle  West  or  from  Canada.  The 
difference  in  rates  from  New  York  points  and  the  Middle  West 
under  sixth  class  rates  was  apparently  sufficient  to  enable  pro- 
ducers in  interior  New  York  to  market  their  hay  in  competition 
with  producers  in  the  Middle  West.  This  is  illustrated  by  a 
rate  of  15  cents  to  New  York  City  from  60  per  cent  territory 
in  extreme  western  New  York  as  compared  with  a  rate  of  20 
cents  from  80  per  cent  territory  in  Ohio.  Such  difference  in 
rates  is  equal  to  $1.00  per  ton.  Under  present  rates  the  differ- 
ence between  rates  from  those  territories  to  New  York  City 
amounts  to  6  cents  per  hundred,  or  $1.20  per  ton.  The  surplus 
production  of  hay  in  such  States  as  Michigan,  Ohio,  Indiana, 
and  perhaps  eastern  Illinois,  must  depend  very  largely  u]x>n 
the  East  for  a  market.  There  has  been  a  demand  for  this  Mid- 
dle West  hay  in  the  eastern  markets  for  many  years,  and  this 
condition  must  be  expected,  in  normal  crop  years  at  least,  to  con- 
tinue. Generally  s])eiiking,  the  people  of  the  eastern  part  of 
the  United  States  are  more  largely  engaged  in  manufacturing, 
while  agricultural  pursuits  are  followed  in  greater  degree  in 
the  West.  It  seems  clear,  therefore,  that  as  population  and  in- 
dustries multiply  the  amount  of  hay  produced  in  the  east  will 
become  less,  and  the  demand  in  tJhat  section  for  western  hay, 
and  even  for  that  produced  in  Canada,  will  become  greater. 
The  advance  from  sixth  to  fifth  class  rates  in  effect  on  and 
after  January  1,  1900,  operated  to  divert  shipments  from  parts 
of  the  Middle  West  to  southern  destinations.  Whether  such 
effect  would  continue  throughout  a  series  of  years  cannot  be 
determined,  as  the  variation  in  crops  and  consequently  of  de- 
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mand  in  different  consuming  markets  would  necessarily  produce 
results  independent  of  the  present  difference  in  rates. 

In  Western  Classification  territory,  which  includes  all  that 
portion  of  the  country  west  of  the  Mississippi  River  and  Chi- 
cago, hay  and  straw  are  in  class  C,  which  takes  lower  than  fifth 
class  rates;  and  in  the  Southern  Classification  territory,  covei> 
ing  generally  the  States  south  of  the  Ohio  and  Potomac  Rivers 
and  east  of  the  Mississippi  River,  hay  and  straw  are  classed 
with  grain  in  class  D,  which  takes  rates  lower  than  those  fixed 
for  any  other  class  in  that  classification.  In  Western  Classifi- 
cation territory  grain  is  classed  higher  than  hay  as  class  B,  but 
both  grain  and  hay  are  carried  generally  in  that  territory  at 
commodity  rates  lower  than  the  class  rates  and  in  some  instances 
hay  rates  are  less  than  those  in  force  on  grain.  The  scales  of 
rates  in  both  the  Western  and  Southern  territories  range  higher 
than  rates  in  Official  Classification  territory,  but  that  does  not 
alter  the  fact  that  the  relative  adjustment  of  rates  on  hay  and 
straw  as  compared  with  grain  and  various  other  commodities 
is  more  in  favor  of  hay  and  straw  in  the  territories  of  the  West- 
ern and  Southern  Classifications  than  it  is  in  Official  Classi- 
fication territorv. 
t/ 

6.  Straw  is  a  by-product  of  grain  of  comparatively  low  value, 
and  is  used  mainly  for  bedding  stock  and  packing  and  in 
manufacturing.  Hay  is  a  food  product  used  chiefly  for  stock 
feeding,  but  it  is  also  used  for  packing  and,  to  some  extent,  for 
manufacturing  purposes.  In  Official  Classification  territory 
hay  is  graded  in  market  before  it  is  sold,  and  the  price  depends 
upon  the  grade,  the  terras  used  according  to  the  testimony  be- 
ing Nos.  1,  2,  3,  Rejected,  and  No  Grade.  The  terms  Heated, 
Badly  Damaged,  and  Prime  or  Choice  are  also  used,  the  latter 
being  better  than  No,  1.  Timothy  hay  of  No.  1  grade  appears 
in  this  case  to  be  regarded  as  the  standard.  There  is  also 
prairie  hay  largely  gro^vn  in  the  Middle  West,  the  prices  for 
which,  as  given  in  the  record,  are  considerably  below  those 
stated  for  No.  1  Timothy.  This  prairie  hay  also  has  different 
grades. 

In  preparing  hay  for  shipment  to  market,  it  is  compressed 
into  bales  of  different  sizes  and  weights.  It  appears  that  three 
different  sizes  are  principally  used  and  known  as  follows :  The 
Perpetual,  which  is  18  by  14  inches  and  weighs  from  80  to  90 
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pounds;  the  Spencer,  which  is  17  by  22  inches  and  weighs  from 
126  to  160  pounds ;  and  what  is  known  as  the  Large  Bale,  which 
weighs,  according  to  compression,  anywhere  from  185  to  250 
pounds.  More  of  the  Spencer  bale  than  of  any  other  kind  is 
made  in  the  Middle  West,  but  the  large  bale  commands  the 
higher  price  in  northern  and  eastern  markets.  The  reason  for 
this  is  that  the  density  of  the  large  bale  is  somewhat  less  than 
that  of  the  smaller,  and  the  tighter  baling  is  liable  to  injure  the 
fibre  of  the  hay  and  make  it  less  valuable  for  feeding  purposes. 
The  difference  in  price  in  favor  of  the  large  bale  in  those  mar- 
kets is  said  to  be  about  $1.00  per  ton.  But  little  hay  is  ex- 
ported from,  the  United  States.  When  exports  are  made  the 
small  bale  is  used,  and  the  compression  of  the  bale  is  much 
greater  than  when  the  hay  is  for  domestic  use,  for  the  reason 
that  the  ocean  rates  are  computed  according  to  space. 

7.  The  hay  crop  of  the  United  States  and  home  value  thereof 
for  the  years  1805  to  1901,  inclusive,  as  estimated  by  the  De- 
partment of  Agriculture,  ranged  as  follows : 

Crop  Home  value 

in  tons.  per  ton. 

1895 47,078,541  $8.36 

1896 59,282,158  6.64 

1897 60,664,876  6.61 

1898 66,376,920  6.00 

1899 66,665,756  7.27 

1900 60,110,906  8.89 

1901 50,590,877  10.00 

Corresponding  figures  for  the  States  of  Indiana,  Ohio,  Michi- 
gan and  Illinois,  which  may  be  taken  for  the  purpose  of  this 
case  as  constituting  the  Middle  West,  for  the  years  1898  to 
1901,  inchisive,  were: 

Crop  Home  value 

in  tons.  per  ton. 

1898 9,962,901  $6,095 

1899 8,243,160  8.246 

1900 7,163,285  9.41 

1901 11,900,916  9.39 

For  the  New  England  States,  Maine,  New  Hampshire,  Ver- 
mont, [Massachusetts,  Ehode  Island  and  Connecticut,  the  figures 
were : 

Crop  Home  value 

in  tons.  per  ton. 

1898 4,773,994  $9,846 

1899 3,555,746  13.23 

1900 3,473,081  15.88 

1901 4,654,627  12.21 
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In  New  York,  Pennsylvania  and  New  Jersey  the  crops  and 
home  values  were: 

Crop  Home  valve 

in  tons.  per  ton. 

1898 10,777,581  $7.80 

1899 7,924,796  12.64 

1900 6,621,654  16.46 

1901 10,713,570  11.79 

These  farm  prices  as  compiled  by  the  Department  of  Agricul- 
ture from  reports  made  from  time  to  time  in  each  section  are  of 
necessity  merely  approximate,  and  they  do  not  show  the  prices 
received  for  the  different  grades. 

Average  prices  in  the  New  York  City  market  have  ranged  as 
follows : 

Prime.  No.  1.  No.  2.  No.  3. 

1898 $14.40  $13.20  $11.20  $8.20 

1899  15.80  14.60  13.20  11.40 

1900 18.20  17.40  16.20  14.60 

1901 18.80  17.80  16.80  16.20 

8.  The  cost  of  baling  and  putting  on  the  cars  is  stated  gen- 
erally to  be  about  $1.50  per  ton.  It  is  also  testified  that  some 
expense  is  involved  in  hauling  the  hay  to  the  station,  which  is 
stated  by  one  witness  to  range  from  50  cents  to  $1.50  per  ton. 
Probably  50  cents  would  be  sufficient  to  cover  this  item.  This 
additional  expense  of  $2.00  per  ton  therefore  covers  the  full 
average  cost  of  placing  tlie  harvested  hay  aboard  the  cars  and 
ready  for  transportation.  The  greater  portion  of  hay  consigned 
to  eastern  markets  goes  to  commission  men  who  make  varying 
charges.  This  commission  charge,  though  differing  somewhat 
in  various  markets,  as  generally  applied  is  about  $1.00  per  ton. 
There  are  also  commission  merchants  in  the  West  who  handle 
hay  consigned  to  them  on  commission  for  50  cents  a  ton,  in  Chi- 
cago a  sampling  or  grading  charge  of  20  cents  per  ton  is  made, 
and  there  is  also  a  weighing  charge  of  from  15  to  25  cents  per 
car.  The  general  cost  of  placing  hay  in  the  eastern  market  may, 
however,  be  regarded  as  made  up  of  the  following  items:  Baling 
and  delivery  on  board  cars,  $2.00 ;  commission,  $1.00,  and  the 
transportation  at  prevailing  rates.  Using  these  figures  for  those 
items  the  cost  of  putting  hay  in  the  New  York  City  market 
which  was  shipped  from  various  producing  territories  in  the 
Middle  West  in  1899  and  1900  was  as  follows.     With  this  will 
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also  be  found  some  of  the  differences  between  the  prices  in  that 
market  and  such  cost  of  marketing.     The  transportation  cost  for 

1899  was  at  sixth  class  rates,  and  that  for  1900  was  at  fifth  class 
rates. 

In  1S99  the  cost  of  marketing  in  New  York  City  from  80 
per  cent  territory  was  $7.00 ;  from  84  per  cent  territory,  $7.20 ; 
from  92  per  cent  territory,  $7.60;  from  100  per  cent  territory, 
$8.00;  from  110  per  cent  territory,  $8..50;  from  116  per  cent 
territory,  $8.80.  The  difference  betw^een  such  marketing  cost 
and  the  market  price  in  New  York  City  was,  from  80  per  cent 
territory,  prime  hay,  $8.80;  No.  1,  $7.60;  No.  2,  $6.20;  No. 
3,  $4.40.  From  100  per  cent  territory  such  differences  were, 
prime  hay,  $7.80;  No.  1,  $6.60;  No.  2,  $5.20;  No.  3,  $3.40. 

In  1900  the  cost  of  marketing  in  New  York  City  was,  from 
80  per  cent  territory,  $7.80;  from  84  per  cent  territory,  $8.04; 
from  92  per  cent  territory,  $8.52;  from  100  per  cent  territory, 
$9.00;  from  110  per  cent  territory,  $9.60;  from  116  per  cent 
territory, $9.96.  The  differences  between  suchmarketing  cost  and 
the  market  price  in  New  York  City  were,  from  80  per  cent 
territory,  prime  hay,  $10.40;  No.  1,  $9.60;  No.  2,  $8.40;  No. 
3,  $7.00.  From  100  per  cent  territory  such  differences  were, 
prime  hay,  $9.20;  No.  1,  $8.40;  No.  2,  $7.20;  No.  3,  $5.80. 
From  110  and  116  per  cent  territories  the  differences  between 
the  cost  of  marketing  and  the  market  price  were  of  course  con- 
siderably less. 

The  prices  of  hay  in    the    Boston    market  during  1899  and 

1900  ranged  less  than  in  the  New  York  market.  As  before 
shown,  the  rates  to  Boston  in  1899  were  2  cents  per  100  pounds 
or  40  cents  per  ton  higher  than  the  rates  to  New  York,  and  in 
1900  they  were  3  cents  per  100  pounds  or  60  cents  per  ton 
higher  than  the  rates  to  New  York.  This  of  course  results  in 
less  differences  between  the  market  price  and  the  cost  of  market- 
ing than  those  aboye  shown  based  upon  the  market  price  in  New 
York. 

One  fact  shown  by  these  figures  is  that  the  cost  of  putting 
Middle  West  hay  in  the  eastern  market  approximates  or  exceeds 
the  value  of  that  hay  after  deducting  the  cost  of  marketing,  and 
that  the  advance  in  rates  made  by  defendants,  and  which  is  il- 
lustrated by  70  cents  to  $1.16  per  ton  from  that  section  of  the 
country  to  New  York,  has  added  materially  to  the  cost  of  mar- 
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keting  the  product.  Such  advance  has  been  borne  by  produc- 
ers, niid<31enien  and  consumers,  but  to  what  extent  by  each  class 
is  impossible  to  determine.  AVhile  the  farmer  has  received 
higher  prices  for  hay  since  January  1,  1900,  the  date  when  the 
advance  in  rates  became  effective,  it  is  matter  of  common  knowl- 
edge that  the  prices  of  commodities  generally  have  ranged 
higher  in  the  last  few  years.  Moreover,  with  hay  selling  at 
prices  prevailing  in  1808,  when  the  average  farm  price  in  the 
Middle  West  group  was  as  low  as  $6.09,  the  advanced  rates 
would  constitute  a  still  greater  proportion  to  be  deducted  from 
the  market  price  and  to  an  extent  therefore  impose  a  greater 
burden  upon  the  producer.  Undoubtedly  one  reason  for  the 
continued  high  price  of  hay  in  1901  was  the  continued  hi^ 
range  of  prices  for  grain  during  that  year,  but  the  rates  upon 
grain  were  not  increased  to  correspond  with  the  advance  in 
rates  on  hay. 

9.  Hay  as  an  article  of  food  for  animals  comes  in  competi- 
tion with  some  kinds  of  grain  and  with  feed  prepared  from 
grain.  Although  hay,  grain  and  practically  all  of  the  products 
of  grain  werfe  together  in  the  sixth  class  of  the  Official  Classi- 
fication for  a  long  period  of  years  (except  the  few  weeks  in 
1894  hereinbefore  mentioned  when  hay  was  in  fifth  class),  grain 
and  a  lengthy  list  of  grain  products  have  taken  and  do  now  take 
commodity  rates  under  defendants'  tariffs  w^hich  are  consider- 
ably lower  than  their  sixth  class  rates.  The  all-rail  rates  on 
corn,  oats,  wheat  and  rye,  and  upon  feed,  bran,  flour  and  other 
grain  products  from  Chicago  to  Ifew  York,  not  for  export,  are 
the  same,  171/2  cents  per  100  pounds,  while  the  rate  on  hay 
Avas  25  cents  at  sixth  class,  and  since  January  1,  1900,  has  been 
30  cents  per  100  pounds.  It  was  testified  by  one  of  defend- 
ants' witnesses  that  during  the  five  years  prior  to  the  hearing 
in  1901  the  actual  grain  rate  from  Chicago  to  New  York  did 
not  exceed  15  cents  per  100  pounds.  The  grain  and  grain 
products  rates  from  other  points  are  made  by  percentages  of 
the  Chicago  rate  in  the  same  manner  that  rates  on  hay  are  fig- 
ured by  percentages  of  the  Chicago  rate.  The  action  of  de- 
fendants, therefore,  in  advancing  hay  from  sixth  to  fifth  class 
rates  was  to  widen  still  further  the  actual  difference  between 
hay  and  grain  and  grain  products  which  are  also  used  for  feed- 
ing purposes,  although  the  nominal  classification  of  both  had 
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long  Ix^eii  the  same.  At  difFerent  times  prior  to  1895  sixth 
class  rates  were  actually  in  force  upon  grain  and  grain  products 
in  this  territory.  Except  in  New  England  neither  hay  nor 
straw  has  been  given  commodity  rates  lower  than  sixth  class 
to  any  extent  during  the  past  15  years.  The  grain  products 
which  are  given  rates  as  low  as  those  fixed  for  grain  in  Official 
Classification  territory  are  as  follows: 


A vena, 
Bran, 

Breakfast  Food, 
Brewers'  Dried  Grain, 
Brewers'  Meal, 
Buck  Wheat, 

California  Breakfast  Food, 
*Cerealine, 
Corn  Flour, 
Corn  Meal, 
Cotton  Seed  Cake, 
Cotton  Seed  Hulls, 
Cotton  Seed  Meal, 
Cracked  Corn, 
Cracked  Wheat, 
Cream  of  Maize, 
Distillers'  Dried  Slop, 
Farina, 
Farinos, 
Feed, 

Flake  Malt  and  Flakes, 
Flour, 

Flour,  prepared, 
Frumentum, 
Germos, 
Glucose  Feed, 
(Jluten  Meal, 
Grits, 
Groats, 
Ground  Corn, 
Healthall, 
Hominy, 
Hominy  Feed, 


Hulled  Corn, 

Kafilr  Corn  Meal, 

Maizeline, 

Maizone, 

Malt, 

Malt  Silver  Flake, 

Malt  Skimmings, 

Malt  Sprouts, 

^feal.  Linseed, 

Middlings, 

Mill  Feed, 

Oat  Hulls, 

Oat  Meal, 

Oil  Cake, 

Oil  Meal, 

Pearl  Barley, 

Pearl  Wheat, 

Potato  Flour, 

♦Quick  Malt, 

Rice  Flour, 

Rice  Meal, 

Rolled  Oats, 

Rolled  Wheat, 

Rye  Flour, 

Screenings, 

Ship  Stuff, 

Shorts, 

Sprouted  Barley, 

Starch, 

Sugar  Meal, 

Vitoe, 

Wheat  Meal. 


An  examination  of  commodities  in  the  fifth  and  sixth  classes 
shows  that  food  articles  are  classified  therein  as  follows: 


FIFTH  CLASS. 


Animal  or  Poultry  Food,  prepared 

in  packages, 
Apples,  dried  and  green, 
Apple  and  Fruit  Butter, 
Beans,  N.  O.  S., 
Broths  and  Soups, 
Canned  Fish, 
Catsup, 

Cauliflower,  salted  or  in  brine. 
Chicory, 
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Citron  Peel, 

Cocoanut,  desiccated, 

Coffee, 

Curd  Milk, 

Fish  and  Meat,  desiccated. 

Dog  Food,  in  bags. 

Fish,  smoked,  pickled  or  salted, 

Sardines,  smoked,  pickled  or  salted. 

Flour,  potato. 

Hay,  pressed  in  bales. 
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FIFTH  CLASS— Continued. 


Kraut,  in  wood. 

Potatoes, 

Lard, 

Rye,  roasted. 

Maccaroni, 

Sago, 

Meats,  cured. 

Split  Peas, 

Milk,  can  stock, 

Sugar, 

Mince  Meat, 

Syrup, 

Oysters,  spice  or 

cold. 

Tapioca, 

Pears,  green,  in  keg. 

Vegetables,  canned. 

Peas,  dried. 

Vermicelli. 

Pickles, 

SIXTH  CLASS. 

Barley, 

Malt, 

firan, 

Meal,  Linseed, 

Cereal  Products  or 

Preparati 

ions. 

Mill  Feed, 

Chop  Feed, 

Oat  Hulls, 

Corn,  N.  0.  S., 

Oatmeal, 

Corn,  Pop, 

Oats, 

Cotton  Seed  Meal, 

Rice  Chaff  or  Rice  Hulla, 

Cracked  Wheat, 

Rye, 

Cracklings, 

Sago  Flour, 

Farina, 

Seed,  Cotton,  Flax  and  Linseed, 

Feed,  ground, 

Sugar  Meal, 

Flour  or  Meal, 

Tapioca,  dour, 

Glucose, 

Wheat, 

Grain,  N.  0.  S., 

Wheat,  cracked. 

Grits, 

The  coarser  food  articles,  except  hay,  as  well  as  the  finer 
grades  of  grain  products,  though  nominally  in  sixth  class,  are, 
as  above  stated,  given  commodity  rates  lower  than  sixth  class 
rates.  The  fifth  class  food  articles  just  recited  are  nearly  all 
merchandise  articles,  and  not  comparable  in  character,  use,  or 
to  much  extent  in  value,  with  the  raw  product  like  hay.  Some 
exception  to  this  may  be  found  in  potatoes,  an  agricultural 
product,  but  the  use  of  that  commodity  differs  widely  from  that 
of  hay.  Examination  of  the  classification  further  discloses  that 
wooden  articles  in  the  rough  are  given  sixth  class  rates,  taking 
nominally  the  same  class  as  lumber,  though  in  actual  practice 
lumber  and  many  of  the  wooden  articles  mentioned  frequently, 
if  not  usually,  are  given  commodity  rates.  The  system  of  the 
classification  appears  to  be  to  group  all  articles  of  the  same  gen- 
eral character  in  one  class,  but  hay,  an  agricultural  product, 
was  made  an  exception  by  the  advance  from  sixth  to  fifth  class. 

10.  The  following  articles  taking  carload  rates  were  advanced 
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in  the  Official  Classificntion  from  sixth  to  fifth  class  January 
1,  1900: 


Articles.  Minimum  Weight. 

Actinolite  Ore,  ground,  in  bags 30,000 

Barrels,  Half  Barrels,  Casks  and  Tierces,  N.  O.  S.,  new 

or  old 12,000 

BAaket  Materiul,  N.  O.  S 24,000 

Blu*  Vitriol   30,000 

Brewers'  Chipa  or  Shavings 24,000 

Carriers,  iile,  beer,  beer  tonic,  or  porter 20,000 

Cement  J  asbestos,  boiler- coverings  and  magnesia 30,000 

Cloth  Boards,  wooden 24,000 

Cocoanut  Husks 24,000 

Cocoanut  Skin  Shavings  or  Refuse 24,000 

Coffee,  in  single  or  double  bags 30,000 

Coffee,  ground  or  roasted 24,000 

Copperas 30,000 

Corn  Cobs  and  Husks 20,000 

Corrosive  Pots 30,000 

Cotton-Seed  Hulls  or  Motes 30,000 

Creosote,  in  wood 30,000 

Fieh.  biiiokeil,  pickled  or  salted  30,000 

FJoMr   potato,  in  sacks  or  barrels 30,000 

Glauber  Salts,  in  barrels  30,000 

Hay,  prewed  in  bales 20,000 

Jute  Butts 30,000 

WartAT  Stains  or  Colors 30,000 

Han,  nursery  and  peat 24,000 

Oil,  creosote  and  pine,  in  barrels _       30,000 

Oil,  creosote  and  pine  in  tank  cars Capacity  of  car. 

Oxide  ot  iitm,  in  kegs,  barrels  or  casks 30,000 

Paints,  earth,  iron,  metallic  30,000 

Pefl9>  dried,  coarse,  in  bulk 30,000 

Pea  Hulls  .               24,000 

Peat  or  Peat  Moss 24,000 

Pitch,  N.  O.  S 30,000 

Scrap  Rubber 30,000 

Sea  Grass,  pressed  in  bales 20,000 

Soap,    Soft    Soap,    Soap    Extracts,    Powders,    Tablets,, 

Soapstone 30,000 

Starch,  in  sacks,  boxes,  or  barrels, — ground  in  barrels  . .  30,000 

Straw,  N.  O.  S.,  pressed  in  bales 20,000 

Sugar,  N.  O.  S.,  in  boxes,  bags,  barrels,  or  half  barrels  . .  30,000 

Sulphate  of  Iron 30,000 

Shavings,  wood,  in  bales   20,000 

"      in  bulk   20,000 

Tar,  Coal,  and  Coke,  in  barrels 30,000 

Tar,  Coal,  and  Coke,  in  tank  cars Capacity  of  car. 

Tobacco  Stems  and  Fertilizers 24,000 

Turpentine,  in  tank  cars  Capacity  of  car. 

Vinegar  Chips  or  Shavings 24,000 

Washing  Powder,  dry,  in  packages 30,000 


The  only  food  articles  in  the  foregoing  list  are :  Coffee,  in 
single  or  double  bags;  Coffee,  ground  or  roasted;  Flour,  pota- 
to, in  sacks  or  barrels;  Fish,  itooked,  pickled  or  salted;  Hay, 
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pressed    in    bales;    Peas,  dried,  coarse,  in   bulk;  and  Sugar, 
N.  O.  S.,  in  boxes,  bags,  barrels,  or  half  barrels. 

The  following  articles  were  afterwards  restored  to  the  sixth 
class  in  the  Official  Classification;  Carriers,  ale,  beer,  beer 
tonic,  and  porter :  Peas,  dried,  coarse,  in  bulk ;  Shavings,  wood, 
in  bales  or  bulk;  Tobacco  Fertilizers,  compressed  in  bales  or 
sacks;  and  Tobacco  Stems,  in  bales. 

11.  For  the  year  ending  June  30,  1900,  the  total  railway 
tonnage  of  hay  alone  was  4,112,092  tons  originating  on  report- 
ing roads,  and  3,721,714  received  from  connecting  roads,  mak- 
ing a  total  of  7,833,806  tons  reported.  The  total  tonnage  so 
reported  for  all  kinds  of  grain  was  64,998,890  tons,  flour  15,- 
305,693  tons,  other  mill  products  9,395,861  tons,  tobacco 
1,495,872  tons,  cotton  5,980,347  tons,  fruits  and  vegetable^ 
13,106,026  tons,  and  other  products  of  agriculture  3,824,501 
tons.  It  should  be  noticed  that,  with  the  exception  of  cotton, 
tobacco,  flour  and  hay,  the  other  figures  above  given  are  totals 
for  different  articles  belonging  to  a  class,  com,  wheat,  rye,  oats, 
barley,  etc.,  being  included  under  grain.  These  figures  cover 
the  whole  United  States  and  exceed  the  actual  tonnage  carried, 
because  the  tons  reported  to  the  Commission  as  received  from 
connecting  lines  are  included  in  the  reports  of  other  roads  as 
originating  upon  such  roads,  except  such  as  may  have  been  re- 
ceived from  water  carriers.  It  is  unnecessary  in  this  case, 
however,  to  go  into  the  extent  of  such  duplication  of  tonnage  in 
the  carriers'  annual  reports. 

The  hay  tonnage,  although  vastly  below  the  aggregate  for 
grain  and  less  th'an  that  for  flour,  is  very  large  as  compared  with 
any  other  of  the  great  mass  of  commodities.  We  are  unable, 
after  careful  examination,  to  find  any  other  single  article  gen- 
erally taking  class  rates  which  provides  the  railroads  with  an 
aggregate  tonnage  equal  to  that  of  hay.  In  other  words,  ar- 
ticles of  tonnage  equal  to  or  exceeding  that  of  hay,  are,  as  a 
rule,  given  commodity  rates.  It  may  be  urged  that  lumber  is 
an  exception,  but  there  are  so  many  instances  where  that  com- 
modity is  given  a  special  rate  that  it  cannot  be  so  regarded ;  and 
fruits  and  vegetables  taken  together  cover  numerous  distinct 
articles,  all  of  which  must  be  included  to  make  up  the  aggregate 
fruit  and  vegetable  tonnage  stated  above. 

Hay  is  also  an  article  of  universal  consumption,  and  is  ])ro- 
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duced  in  every  State  and  Territory.  This  fact  is  emphasized 
by  the  showing  that  out  of  over  50,000,000  tons  produced  in 
1900  less  than  7,850,000  tons  were  reported  carried  by  the 
railroads.  Over  one-third  of  the  hay  grown  in  1900  and  one- 
half  of  the  total  crop  of  1901  were  raised  in  Official  Classifica- 
tion territory,  and  in  view  of  the  large  demand  in  that  more 
thickly  populated  section  of  the  country  it  is  evident  that  a 
very  large  proportion  of  the  total  amount  transported  by  rail- 
roads in  those  years  was  carried  over  roads  within  Official  Class- 
ification territory.  In  our  report  on  statistics  for  the  year  end- 
ing June  30,  1900,  a  table  is  given  on  page  66  showing  the 
tonnage  reported,  as  originating  upon  the  roads  making  reports 
in  three  large  sections  or  divisions  of  the  country,  of  general 
classes  of  traffic  described  as  products  of  agriculture,  products 
of  animals,  products  of  mines,  products  of  forest,  manufac- 
tures, merchandise  and  miscellaneous.  The  first  division  or 
section  of  country  there  mentioned  comprises  statistical  groups 
I,  II,  and  III,  and  practically  covers  Official  Classification  ter- 
ritory with  the  exception  of  the  State  of  Illinois.  The  data 
pertaining  to  these  groups  upon  which  the  totals  for  products  of 
agriculture  as  given  in  that  report  were  computed,  give  the 
following  tonnage  originating  upon  reporting  roads:  Grain, 
7,359,447  tons;  flour,  2,321,884  tons;  other  mill  products,  1,- 
798,926  tons;  hay,  2,485,149  tons;  tobacco,  296,843  tons;  cot- 
ton, 127,848  tons;  fruit  and  vegetables,  3,026,615  tons;  other 
products  of  agriculture,  650,528  tons.  These  figures  show 
greater  tonnage  of  hay  originating  in  that  territory  than  any 
other  product  of  agriculture,  except  "grain"  and  "fruits  and 
vegetables,"  both  of  which  terms  include  a  number  of  distinct 
products,  while  the  hay  tonnage  is  stated  separately. 

12.  The  element  of  risk  is  not  regarded  by  the  carriers  them-"] 
selves  as  having  much  bearing  in  this  controversy.  Few  claims 
for  loss  or  damage  of  hay  in  transit  are  made  upon  the  car- 
riers. The  testimony  on  their  behalf  was  to  the  effect  that  in 
estimating  the  proper  rating  of  a  commodity  the  higher  value 
of  that  commodity  as  compared  with  the  value  of  other  articles, 
particularly  in  the  lower  classes,  would  not  be  deemed  to  con- 
stitute such  additional  risk  in  transportation  as  to  warrant  a 
higher  classification  solely  upon  that  account.  In  other  words, 
greater  risk  because  of  much  higher  value  is  one  of  the  matters 
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the  Boston  &  Maine  leased  spaces  in  its  Lay  sheds  to  hay  dealers 
at  a  nojninal  rent,  and  when  the  spaces  were  filled  allowed  the 
hay  to  remain  in  cars  upon  the  tracks.  Under  this  practice 
hay,  at  times  at  least,  arrived  in  Boston  regardless  of  the  mar- 
ket demand,  and  as  many  as  1,500  cars  were  at  one  time  wait- 
ing to  be  imloaded.  The  hay  stood  in  the  cars  for  periods 
ranging  from  a  week  to  three  or  four  months.  This  abuse  was 
remedied  by  the  action  of  the  company  in  taking  the  sheds  un- 
der its  own  management,  allowing  a  period  of  ten  days  at  a 
charge  of  one  dollar,  and  certain  other  charges  for  greater  time. 
These  charges  prevail  whether  the  hay  is  unloaded  in  the  sheds 
or  left  iu  the  cars.  As  a  result,  less  than  100  cars  were  upon 
the  track  at  the  date  of  the  hearing,  the  hay  usually  arrives  in 
Boston  according  to  demand,  and  is  unloaded  about  as  fast  as 
it  comes  in.  From  60  to  80  cars  are  usually  upon  the  tracks, 
which  is  less  than  two  days'  supply. 

14.  Up  to  1890,  and  possibly  a  few  years  later,  shippers  were 
frequently  unable  to  load  cars  furnished  for  hay  up  to  the  pre- 
scribed minimum  weight  of  20,000  pounds.  This  made  the 
cost  of  transportation  in  those  instances  exceed  the  sixth  class 
rate,  ifs  between  100  per  cent  territory  and  New  York,  a  car 
loaded  with  18,000  pounds  of  hay  would,  at  tlie  sixth  class  rate, 
under  the  minimum  carload  rule  of  20,000  pounds,  pay  about 
27.8  cents  as  against  the  sixth  class  rate  of  25  cents.  The  rate 
on  16,000  pounds  of  hay  at  the  20,000  pounds  minimum  and 
sixth  class  rate  would  be  31^/4  cents.  This  condition,  however, 
has  not  existed  to  any  considerable  extent  since  about  the  year 
1894,  larger  cars  having  come  rapidly  into  general  use  during 
the  past  decade.  Improved  methods  of  baling  enable  shippers 
to  some  extent  to  bale  the  hay  with  reference  to  the  size  of  the 
cars,  and  this  permits  heavier  loading  in  some  degree.  The 
defendants  further  contend,  however,  that  since  larger  cars 
which  easily  hold  the  minimum  weight  have  been  generally  pro- 
vided, the  shippers  have  been  inclined  to  bale  the  hay  more 
loosely,  and  so  diminish  the  practicable  earning  capacity  of  the 
car.  On  the  other  hand,  cars  may  be  used  for  hay  which  can- 
not be  economically  employed  in  the  grain  traffic,  and  witnesses 
for  complainant  say  that  smaller  instead  of  larger  cars  are  fur- 
nished for  hay,  thereby  preventing  the  shipment  of  larger  car- 
load quantities.  The  inference  is  warranted,  and  we  find  that 
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at  times  or  in  particular  localities  each  of  these  conditions  has 
resulted,  but  it  does  not  aflBrmatively  appear  that  either  has  be- 
come a  general  practice. 

15.  Grain  is  transported  in  immense  quantities  over  the 
Great  Lakes  to  Buffalo  and  other  eastern  lake  ports,  and  ca^ 
ried  from  thence  mostly  by  rail  in  large  lots  to  the  seaboard. 
This  competition  has  potential  effect  upon  the  rates  of  the  all- 
rail  lines.  Much  of  this  competitive  grain  goes  to  the  seaboard 
for  export  at  lower  rates  than  those  applied  to  domestic  ship- 
ments. Similar  competition,  but  to  much  less  extent,  obtains 
in  the  traffic  in  flour  and  some  other  grain  products.  Hay  is 
not  shipped,  in  any  considerable  quantity  at  least,  by  water 
from  Michigan  or  any  part  of  the  Middle  West. 

On  the  other  hand,  hay  grown  in  one  section  is  competitive 
with  the  hay  grown  in  most  other  sections  of  Official  Classifica- 
tion territory  and  in  Canada,  an  adjacent  foreign  country,  and 
the  railroads  in  those  sections  are  interested  in  preserving  the 
market  demand  for  hay  from  the  various  producing  localities. 
It  is  also  more  or  less  competitive  in  use  and  consuming  demand 
with  oats,  corn,  bran,  mixed  feed,  and  perhaps  some  other  kinds 
of  grain  or  grain  product,  and  this  condition  affects  the  trans- 
portation rate  on  hay. 

16.  Hay,  as  before  indicated,  is  much  lighter  freight  than 
grain  and  many  other  commodities.  A  car  capable  of  contain- 
ing 20,000  pounds  of  hay  may  be  loaded  with  40,000  or  more 
pounds  of  grain.  Hay  has  also  been  compared  in  this  case  with 
potatoes  and  apples.  The  traffic  carried  over  the  Pennsylva- 
nia lines  west  of  Pittsburgh  between  January  1  and  September 
30,  1901 — nine  months — shows  the  following  differences  in 
traffic,  weight  per  car  and  average  revenue : 


Cars. 

Hay 16,587 

Grain 69,357 

Apples 461 

Potatoes 2,178 

This  statement  does  not  show  the  average  distances  the  traf- 
fic was  hauled.  For  the  Michigan  Central  a  similar  statement 
is  in  the  record  which  shows  the  average  weight  in  pounds  per 
car  from  1897  to  1900  and  nine  months  of  1901.     These  range 
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Average 

Average 

Pounds 

Revenue 

per  Car. 

per  Car. 

21,600 

$10.40 

53,000 

30.89 

27,700 

22.36 

32,400 

25.80 
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as  follows:  Hay,  20,359  to  21,122;  grain,  36,110  to  49,118; 
apples,  25,763  to  32,839;  potatoes,  27,205  to  29,084.  Various 
tonnage  statements  in  evidence  show  the  shipment  of  hay  in 
car  lots  of  from  20,000  to  30,000  ]X)unds,  but  apparently  the 
general  average  is  about  or  nearly  22,000  pounds.  Some  cars 
of  grain  have  been  shipped  containing  over  60,000  pounds,  and 
the  carriers  are  now  building  cars  having  much  greater  capacity, 
estimated  at  from  80,000  to  110,000  pounds.  With  greater 
capacity  of  the  car  there  is  a  wider  difference  in  the  relative 
amoimts  of  hay  and  grain  that  can  be  loaded  in  it.  The  pres- 
ent general  car  equipment,  however,  accommodates  hay  and 
grain,  as  appears  from  all  the  tonnage  statements,  in  about  the 
following  average  proportions:  Hay,  22,000  pounds;  grain, 
50,000  pounds.  Possibly  this  slightly  imderstates  the  average 
car  of  grain  upon  all  of  tlie  lines,  but  the  figures  are  approxi- 
mately c«.)rrect  and  will  serve  for  the  purposes  of  this  case. 

tr]X)n  that  basis  the  revenue  per  car  from  100  per  cent  terri- 
tory to  Xew  York  at  present  rates  would  be  $66.00  for  hay  and 
$87.50  for  grain,  and  from  60  per  cent  territory  it  would  be 
$39.60  for  hay  and  $52.50  for  grain.  At  sixth  class  rates  the 
hay  car  revenue  would  be  $55.00  from  100  per  cent  territory 
and  $33.00  from  60  per  cent  territory.  The  difference  in  fa- 
vor of  grain  is  greater  or  less  as  the  rates  are  greater  or  less 
from  the  various  territories,  but  in  the  carriage  of  hay  and' grain 
between  any  two  given  points  the  revenue  per  car  is  considera- 
bly more  upon  grain  than  upon  hay.  It  does  not  follow,  how- 
ever, that  the  average  revenue  per  car  per  mile  for  all  shipments 
of  hay  and  grain,  including  all  of  the  short  as  well  as  the  long 
distance  traffic,  will  show  considerable  or  any  excess  in  favor 
of  grain  at  present  rates.  Only  one  of  the  tonnage  and  revenue 
statements  put  in  evidence  shows  the  average  distances  over 
which  the  total  traffic  in  hay  and  grain  was  carried  for  any 
period,  but  that  statement  covers  the  traffic  of  one  of  the  most 
economically  operated  and  best  equipi)ed  roads  in  Official 
Classification  territory,  the  Lake  Shore  &  ^Michigan  Southern 
Railway,  for  the  period  of  nine  months  between  January  1  and 
September  30,  1901,  and  shows  the  carriage  of  large  quantities 
of  both  kinds  of  traffic.  Following  are  the  totals  and  averages 
sho^vn  in  that  statement,  the  average  tons  per  car  having  been 
correctly  reduced  to  pounds: 
9  I.  0.  C.  Ebp. 
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SHIPMENTS  OVER  LAKE  SHORE  A  MICHICiAN  SOUTHERN  RAILWAY 
JANUARY  1  TO  SEPTEMBER  30,   1901. 


L  of  cars. 
11,367 

HAY. 

Average  weight         Average  distance 

per  car  in                      hauled. 

pounds.                         Miles. 

21,815                          243.3 

Earnings 

per  car. 

$18.06 

2,232 

POTATOES. 
33,175                          216.1 

$16.44 

1,043 

APPLES. 
26,104                          241.6 

$19.02 

48,388 

GRAIN. 
49,610                          300.1 

$22.12 

The  earnings  per  car  per  mile  computed  from  these  figures 
are:  Hay,  7.4229  cents;  ix)tatoes,  7.1448  cents;  apples,  7.- 
S725  cents;  grain,  7.202(>  cents.  The  hay  as  comparer!  with  thp 
grain  was  carric^d  an  average  of  G3  miles  less  distance.  The 
average  rates  jx^r  100  pounds  were  hay,  8.28  cents;  potatoes, 
4.66  cents:  apples,  7. 26  cents;  grain,  4.46  cents. 

ITpon  tlie  estimate  that  tlie  average  increase  on  hay  from 
sixth  to  fifth  class  rates  has  l>e(?n  20  jK^r  cent,  the  average  reve- 
nue of  the  hay  per  car  at  sixth  class  rates  would  have  been  $3.01 
less,  or  $15.0.^),  and  tlie  revenue  ])er  car  per  mile  would  have 
bc»en  6.19  cents.  The  average  rate  per  100  pounds  at  the  above 
estimated  sixth  class  rates  would  have  been  6.9  cents. 

These  figures  furth(»r  indicate  that  between  the  same  points 
of  shipment  and  destination  with  two  trains,  (me  loaded  with 
hay  and  the  other  with  grain,  the  revenue  from  the  train  of 
grain  would  greatly  exceed  that  afforded  by  the  train  of  hay, 
but  that  taking  hay  as  it  comes  to  the  railroad  at  all  the  various 
]X)ints  of  shipment  and  is  carried  over  all  distances  to  the  va- 
rious }H»ints  of  destination,  and  grain  as  it  is  offered,  carried 
and  deliv(»rod,  the  difference  in  revenue  per  car  per  mile  may 
be  in  favor  of  hay,  as  it  was  in  the  case  of  the  T^ke  Shore.  The 
grain  business,  if  handled  principally  as  through  freight  in 
solid  train  loads,  is  apparently  hauled  at  less  cost  to  the  carrier, 
and  it  is  ])robable  that  grain  generally  is  somewhat  less  expen- 
sive traffic  to  the  carrier  than  hay  is.  On  the  other  hand,  con- 
sidering the  tonnage  of  hay,  that  article  is  perhaps  carried  by 
the  roads  at  less  cost  than  some  other  articles  in  fifth  or  sixth 
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classes.  As  numerous  considerations  enter  into  any  compari- 
son of  transportation  cost  to  the  carriers,  we  are  unable  to  es- 
timate or  find  definitely  in  that  respect. 

The  dead  weight  of  the  hay  car  is  said  to  be  about  the  same 
as  that  of  the  grain  car.  The  average  weight  of  cars  which  will 
carry  22,000  poimds  of  hay  or  50,000  pounds  of  grain  is  about 
32,000  pounds.  With  this  added,  the  revenue  per  hundred 
pounds  or  per  ton  is  of  course  reduced.  For  the  Lake  Shore, 
according  to  the  table  above  given,  the  relation  of  earnings  per 
hundred  pounds,  including  the  weight  of  the  car,  was  about 
3.35  cents  for  hay  and  2.71  cents  for  grain.  There  must  be, 
however,  some  greater  weight  to  a  car  capable  of  carrying  60,- 
000  pounds  of  grain  than  to  a  car  limited  to  40,000  pounds, 
or  as  between  any  two  cars  having  greatly  different  capacities, 
and  consequently  some  additional  cost  of  hauling  to  the  carrier, 
but  how  much  and  whether  trifling  or  appreciable  cannot  be  de- 
termined from  this  record. 

There  are  numerous  other  essential  differences  between  grain 
and  hay  and  between  potatoes,  apples  and  hay  as  well.  Grain 
is  shipped  from  the  West  to  the  seaboard  in  large  quantities  and 
from  Chicago  it  goes  frequently  in  train  loads.  On  the  Lake 
Shore  trains  of  grain  are  often  composed  of  as  many  as  50  cars. 
This  greatly  reduces  the  total  cost  of  operation  in  respect  to 
the  grain  traffic.  Hay,  on  the  other  hand,  is  not  shipped  east- 
ward froui  Chicago  to  any  extent,  and  is  not  carried  in  large 
trainloads  from  any  point  in  Official  Classification  territory. 
Generally  speaking,  it  must  be  taken  as  offered  at  the  several 
shipping  points  and  hauled  as  a  rule  in  general  freight  trains. 
Nevertheless,  it  affords  the  carriers  a  steady  and  reliable  traffic 
througliont  the  greater  portion  of  the  year,  which  is  of  large 
volume  in  the  aggregate,  and  thereby  furnishes  a  considerable 
proportion  of  their  general  freight  business.  Grain  is  com- 
monly shipped  loose  in  bulk,  while  hay  is  carried  only  in  bales. 
Grain  cars  must  be  tight  and  provided  with  "grain  doors,^' 
which  expense,  equal  to  75  cents  or  $1.00  per  car,  is  borne  by 
the  carrier.  Any  ordinary  car  in  good  running  order  may  be 
»ised  for  hay.  Grain  is  carried  over  very  long  distances  and 
is  concentrated  at  large  centers  for  through  shipment,  while 
hay  is  carried  over  relatively  shorter  distances,  is  forwarded 
generalJy  in  trains  at  the  reasonable  convenience  of  the  carrier, 
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and  delivery  within  any  short  period  is  not  usually  required. 
The  value  of  grain  per  car  greatly  exceeds  the  value  of  a  ear- 
load  of  hay.  The  prices  vary  according  to  the  locality  and 
market  conditions,  but  some  idea  is  afforded  by  an  estimate  of 
$500  for  a  50,000-pound  car  of  wheat  and  $165  for  a  22,000- 
pound  car  of  hay.  Notwithstanding  such  greater  value,  grain 
is  sold  upon  close  margins,  and  the  rate  must  be  fairly  low  to 
enable  free  movement  of  the  traffic.  This  condition  also  ap- 
plies to  liay.  Both  are  coarse  food  articles,  and  to  some  extent 
competitive  with  each  other,  but  they  differ  widely  in  the  fore- 
going, and  doubtless  in  some  other  respects  as  articles  for  trans- 
portation. 

Still  wider  differences  appear  as  between  hay  and  potatoes 
and  hay  and  apples.  The  value  of  a  car  of  potatoes  or  apples 
is  greater  than  that  of  a  car  of  liay.  The  difference  between 
potatoes  and  hay  in  this  resgect  ranges  well  up  with  the  diffei^ 
ence  in  value  as  between  grain  and  hay,  and  the  value  of  a  car 
of  apples  depends  largely  upon  the  variety  and  condition  of  the 
fruit,  but  it  is  generally  largely  in  excess  of  the  value  of  hay. 
The  volume  of  the  hay  traffic  is  vastly  greater  than  that  of 
either  potatoes  or  apples.  Hay  is  a  non-perishable  and  general 
agricultural  product,  while  the  potato  is  a  staple  vegetable  food, 
and  the  apple  a  kind  of  hardy  fruit;  both  are  perishable  com- 
modities. In  consuming  markets  potatoes  and  apples  are  mer- 
chandise articles  very  frequently  retailed  in  small  quantities  to 
families,  while  hay  is  often  sold  by  the  ton  or  in  larger  lots, 
and  never,  or  if  so,  but  rarely,  in  less  quantity  than  a  bale. 

Traffic  moving  in  large  volume  generally  takes  lower  classi- 
Ification  and  rates  on  that  account.  The  Chairman  of  the  Offi- 
cial Classification  Committee  testified  that,  as  a  rule,  the  classi- 
fication is  lower  if  the  volume  is  greater.  The  greater  volume 
of  hay  as  compared  with  other  articles  is  shown  in  preceding 
findings.  Some  further  illustration  of  the  relative  amoimts  of 
tonnage  furnished  by  the  four  commodities  last  mentioned, 
counting  grain  as  one,  is  afforded  by  the  Lake  Shore  table  above 
given.  The  total  gross  revenue  to  the  Lake  Shore  on  the  grain 
and  hay  traffic  shown  in  that  table  was  $1,070,342.56  on  grain 
and  $205,288.02  on  hay,  the  grain  tonnage  was  nearly  ten  times 
that  of  hay,  and  the  rates  on  grain  were  greatly  below  the  rates 
on  hay.     The  total  revenue  on  potatoes  was  $34,362.08  as  com- 
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pared  with  $205,288.02  for  hay,  and  the  hay  tonnage  was  about 
31/^  times  that  of  potatoes.  The  total  revenue  for  apples  was 
$19,837.86  as  against  $205,288.02  for  hay,  and  the  hay  ton- 
nage was  about  9  times  the  tonnage  of  apples.  Yet  these  three 
articles  are  all  in  class  5  of  the  classification. 

Upon  ,the  copy  of  classification  put  in  evidence  numerous 
commodities  in  fifth  class  are  marked,  and  it  is  testified  by  one 
of  defendants'  witnesses  that  all  or  nearly  all  of  those  articles 
furnish  heavier  loads  and  therefore  produce  greater  revenue 
per  car  than  hay  does  at  fifth  class  rates.  But  this  is  not  an 
exceptionnl  condition.  The  same  showing  can  be  made  as  be- 
tween some  selected  article  and  other  articles  in  each  of  the  six 
classes,  and  comparisons  indicating  differences  in  this  respect 
may  be  as  many  as  the  number  of  articles  differing  from  each 
other  in  bulk  and  in  weight.  It  appears,  on  the  other  hand, 
from  merely  incidental  exandnation  of  certain  rate  sheets,  that 
a  number  of  articles  in  fifth  and  sixth  classes  are  given  special 
rates  and  minimum  carload  weights  under  which  they  produce 
less  revenue  per  car,  on  the  haul  from  100  per  cent  territory  to 
!Jfew  York,  for  example,  than  either  fifth  or  sixth  class  rates 
applied  to  hay  with  a  minimum  of  20,000  pounds.  Among 
these  are  such  finer  kinds  of  food  products  as  cerealine,  cream 
of  maize,  f rumen tum,  maizeline,  malt  silver  flake  and  quick 
malt,  all  taking  the  commodity  rate  on  grain,  and  also  bleach, 
and  some  kinds  of  woodenware.  These  are  found  in  tariffs  of 
the  Pennsylvania  System.  Son^ie  lumber  or  wooden  articles 
from  Afichigan  points  appearing  in  the  Pere  Marquette  rate 
sheets  are  in  the  same  category. 

17.  During  most  of  the  time  since  about  the  middle  of  1899, 
the  traffic  coming  to  the  defendant  carriers  has  been  so  great 
as  to  call  for  the  use  of  all  their  equipment,  and  at  different 
periods  these  carriers  have  been  unable  to  promptly  move  the 
freight  requiring  transportation.  With  practically  all  avail- 
able cars  pressed  into  service  and  their  business  demanding  still 
more,  they  prefer  the  kinds  of  traflBc  which  yield  the  greatest 
revenue;  but  when  traffic  is  scarce  and  cars  are  idle  they  are 
anxious  to  secure  freight  of  any  description.  The  basis  used  by 
defendants  in  most  of  their  comparisons  is  the  revenue  per  car, 
but  as  before  found  in  many  cases  this  disregards  the  effect  of 
distance,  volume  and  resulting  gross  revenue.  Numerous  arti- 
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cles  in  both  classes  5  and  6  of  the  classification  yield  greater  car 
revenue  than  hay  between  given  points,  but  our  attention  has  not 
been  called  to  any  article  actually  carried  at  either  fifth  or  sixth 
class  rates  which  affords  the  carriers  greater  total  revenue,  or 
which  would  do  so  if  hay  were  carried  at  sixth  class  rates.  There 
may  be  some,  but  we  are  unable  to  discover  any  from  careful 
examination  of  the  reported  tonnage,  the  rates  and  the  classifi- 
cation. 

Any  article  can  be  carried  at  rates  so  low  that,  no  matter  how 
great  the  aggregate  tonnage  may  be,  the  traffic  would  be  un- 
profitable to  the  carrier.  The  further  question  then  arises 
whether  the  cost  of  carrying  hay  as  it  is  usually  shipped  is  so 
great  that  it  would  under  the  application  of  sixth  class  rates 
burden  other  traffic  with  part  of  the  cost  of  carriage  legitimately 
pertaining  to  its  movement.  It  is  not  understood  that  this  is 
distinctly  claimed  by  the  defendants.  A  single  sentence  in  de- 
fendants' brief  (page  100)  does  state  that  the  present  hay  rate 
is  below  the  average  cosi  of  hauling  freight,  but  the  figures  em- 
ployed iu  that  connection  are  all  used  in  an  endeavor  to  show 
that  the  average  ton-mile  freight  rate  is  higher  than  the  ton- 
mile  rate  on  hay.  ^Neither  is  there  any  direct  proof  that  tlie 
average  receipts  per  ton  per  mile  received  by  the  defendants 
from  hay  are  below  the  average  receipts  per  ton  per  mile  re- 
ceived by  them  from  all  freight,  and  this  cannot  be  shown  in 
the  absence  of  testimony  indicating  the  average  ton-mile  rate 
on  hay  upon  the  defendant  roads  severally  or  collectively.  The 
defendants  use  a  distance  from  Chicago  to  'New  York  of  1,012 
miles  and  figure  that  at  30  cents  per  100  pounds  the  rate  per 
ton  per  mile  on  hay  is  slightly  less  than  6  mills,  and  they  com- 
pare this  with  the  average  ton-mile  rates  reported  by  the  roads 
for  all  freight  carried  over  their  lines,  high  or  low,  and  whether 
carried  a  few  miles  or  over  the  extreme  length  of  line.  Xo 
proper  comparison  of  the  kind  can  be  made,  nor  can  any  ac- 
curate idea  of  the  average  rate  per  ton  per  mile  actually  re- 
ceived from  hay  be  obtained  by  figuring  the  ton-mile  rate  upon 
a  single  ton  and  the  rate  in  force  between  any  two  selected 
points.  If  we  had  before  us  the  actual  number  of  tons  of  hay 
carried  one  mile  by  the  defendants  and  the  gross  revenue  re- 
ceived by  them  therefrom,  we  could  determine  the  average  rev- 
enue per  ton  per  mile  received  by  those  roads  from  hay.     Thrt 
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is  the  basis  upon  which  the  average  receipts  per  ton  per  mile 
for  all  freight  is  determined,  and  it  is  the  only  way  of  securing 
even  an  approximate  statement  of  that  character  for  any  single 
commodity. 

The  average  rates  per  ton  per  mile  received  by  the  defend- 
ants on  all  freight  in  the  year  ending  June  30,  1901,  ranged 
from  4.54  mills  on  the  New  York,  Chicago  &  St.  Louis  and 
4.89  mills  on  the  Lake  Shore,  to  11.34  mills  on  the  Boston  & 
Maine  and  14.79  mills  on  the  New  York,  New  Haven  &  Hart- 
ford. 

Although  we  do  not  know  the  average  for  hay  or  any  other 
single  commodity,  it  is  evident  that  with  a  ton-mile  rate  of  6 
mills  for  so  long  a  distance  as  that  from  Chicago  to  New  York, 
and  some  approximate  figure  for  other  100  per  cent  points  in 
the  Middle  West,  the  average  hay  rate  per  ton  per  mile  for  all 
distance?,  short  and  long,  was  greater  than  the  general  average 
on  those  roads  having  a  low  general  average  ton-mile  rate  and 
less  on  those  roads  having  a  high  general  average  ton-mile  rate. 
Similar  wide  differences  in  average  receipts  per  ton  per  mile 
are  shown  in  those  computed  for  the  three  groups  wholly  cov- 
ered by  Official  Classification  territory.  The  average  ton-mile 
rates  for  such  groups  were.  Group  1  (New  England),  11.52 
mills;  Group  2  (New  York,  Pennsylvania,  etc.),  6.13  mills; 
Group  3  (Ohio,  Michigan,  Indiana,  etc.),  5.46  mills.  The  rec- 
ord contains  statements  showing  rates  per  ton  per  mile  on  hay 
much  higher  than  the  rate  per  ton  per  mile  from  Chicago  to 
New  York,  as  follows: 

To  New  York  City. 
From 

Clayton,  N.  Y 10.3  mUls 

Ogdensburg,  "         9.7  ** 

Richville,  " 10.1  " 

Massena  Springs,  "         9  " 

Port  Huron,  Mich 7.3  " 

ImlayCity,  "         8.2  " 

Pontiac,  "         7.59  " 

Owosso,  "         7.73  " 

Midland,  "         8.3  " 

Emmett,  "         7.92  " 

Gladwin,  "         8.78  " 

Winchester,  Ind 7.7  " 

Fort  Wayne,  "         7.07  " 

Neoga,  111 7.37  " 

At  the  fifth  class  rate  the  rate  per  ton  per  mile  over  the 
Lake  Shore,  New  York  Central  and  Boston  &  Albany  from  Chi- 
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cago  to  BostoDj  for  so  great  a  distance  as  1,038  miles,  is  6.45 
mills.  These  figures,  however,  show  simply  the  rate  per  ton 
per  mile  for  a  single  ton  and  are  figured  merely  from  rates  and 
distances.  The  Lake  Shore  table,  however,  shows  actual  ton- 
nage, distance  and  revenue  expressed  in  averages  for  nine 
months  in  1901.  Computations  made  from  the  figures  there 
given  make  the  average  rates  per  ton  per  mile  upon  the  articles 
as  follows:  Jlay,  6.85+  mills;  apples,  6.02 —  mills;  potatoes, 
4.308 —  mills;  grain,  2.914 —  mills.  If  at  the  above  rate  per 
ton  per  mile  for  hay  that  article  was  carried  at  a  loss,  then  the 
other  commodities  were  also  carried  at  a  loss  to  the  carrier,  but 
it  will  be  noted  that  the  hay  rate  per  ton  per  mile  and  that  for 
apples  also  was  much  greater  than  the  reported  average  re- 
ceived by  that  company  for  all  freight  during  the  year  1900. 

ComT)arison  of  average  ton-mile  rates  based  upon  actual  move- 
ment serves  to  show  the  relative  earnings  per  mile,  but  can- 
not indicate  the  relative  cost,  and  it  is  concededly  impracticable 
to  demonstrate  with  any  degree  of  accuracy  the  cost  to  a  rail- 
road company  in  transporting  any  given  commodity,  or  even 
that  of  all  freight  as  distinguished  from  the  cost  of  carrying  on 
its  passenger  business.  Railway  classification  and  rates  are 
not  based  upon  cost  of  service.  In  a  general  way  that  element 
must  have  consideration,  but  commercial  conditions,  including 
characteristics  of  the  traffic  and  the  amount  of  probable  gross 
and  net  revenue,  are  the  really  determining  factors. 

18.  One  reason  given  by  defendants  for  the  changes  made  in 
the  classification  of  1900,  including  hay  and  straw,  is  that 
there  ha<l  b<»en  a  pronounced  increase  in  the  prices  of  lumber 
and  iron  and  other  articles  used  in  railway  construction  and 
maintenance,  and  also  in  the  price  of  labor,  and  we  find  that 
about  the  year  1S90  tlie  cost  of  railroad  material  had  increased 
considerably  over  the  j^rices  which  prevailed  in  the  years  1893 
to  1897.  Steel  rails  had  become  much  more  expensive,  and  the 
cost  of  cars  had  also  increased.  Since  the  early  part  of  1900 
prices  of  rails  and  some  of  the  other  articles  have  increased  and 
decreased  to  some  extent.  The  wages  paid  to  railway  labor 
have  also  somewhat  advanced  since  the  panic  years  in  the  last 
decade,  and  the  number  of  employees  is  much  greater  than  it 
was  in  those  years.  Statistics  compiled  by  the  Treasury  De- 
partment show  the  following  range  of  prices  in  percentages  in 
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1887  and  1899,  the  prices  in  1860  being  taken  at  100  per  cent: 
Fuel  and  lighting,  88.6  per  cent  in  1887  and  90.8  per 
cent  in  1899;  metal  and  implements,  74.9  per  cent  in 
1887  and  83.2  in  1899;  lumber  and  building  material,  126.6 
per  cent  in  1887  and  94.1  in  1899.  At  the  time  of  the  hear- 
ing steel  rails  were  $28.00  per  ton;  prior  to  1893  they  were 
$30.00  per  ton.  They  could  have  been  bought  about  the  year 
1898  for  as  low  as  $17.00  or  $18.00. 

These  advanced  prices  for  railroad  material  and  greater  gen- 
eral cost  of  operation  were  much  more  than  equalled  in  effect 
by  the  tremendous  increase  of  traffic  which  set  in  strongly  dur- 
ing the  year  1899,  and  which  has  continued  since  in  nearly 
as  great,  if  not  greater,  volume.  Whatever  exigency  for 
greater  revenue  may  have  appeared  to  the  defendants  to  exist 
sometime  before  the  advance  in  January,  1900,  in  order  to  reach 
the  scale  of  earnings  or  profits  which  the  carriers  obtained  prior 
to  June  30,  1893,  has  since  disappeared,  and  if  the  roads  in 
Official  Classification  territory  had  made  no  advance  in  classi- 
fication in  January,  1900,  their  increased  aggregate  earnings  or 
profits  would,  we  think  it  is  safe  to  say,  have  equalled,  if  not  ex- 
ceeded, in  1900  or  1901,  those  they  received  in  the  most  prosper- 
ous previous  year.  This  plainly  appears  from  reports  of  mileage 
and  earnings  in  the  aggregate  and  per  mile  of  line.  The  aver- 
age net  earnings  per  mile  of  line  in  this  territory,  groups  I,  II 
and  III,  for  the  years  ending  June  30,  1890,  to  1898,  inclusive, 
was  $3,539 ;  for  the  yearly  period  in  1899  it  was  $3,643 ;  for 
the  fiscal  year  ending  June  30,  1900,  it  was  $4,217,  and  the 
classification  changes  had  been  in  force  only  during  the  latter 
part  of  that  year.  The  fiscal  year  of  greatest  net  earnings 
prior  to  1899  was  1893,  when  such  earnings  amounted,  in 
groups  I,  II  and  III,  to  $186,691,681.  In  1899  they  were 
$192,781,813.  In  1900  they  were  $226,694,310.  These 
greatly  increased  net  earnings  have  resulted  not  alone  from  in- 
creased business.  Economies  in  operation  from  the  use  of 
larger  and  heavier  equipment,  both  cars  and  engines,  and  im- 
proved roadbeds,  amounting  almost  to  reconstruction  in  some 
instances,  have  been  and  are  still  being  practiced,  and  these  are 
permanent  improvements  which  will  continue  to  promote  the 
net  earnings  of  the  carriers. 

In  Official  Classification  territory  the  general  class  rates  are, 
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as  before  found,  substantially  the  same  to-day  between  the  west 
and  the  east,  and  practically  the  same  between  the  various  per- 
centage territories  and  the  east,  as  they  were  in  1887  or  1890, 
the  changes  made  having  occurred  through  changes  in  the  classi- 
fication or  by  making,  changing  or  canceling  commodity  rates. 
Besides  the  advance  in  carload  rates  hereinbefore  stated  the 
classification  of  January  1,  1900,  also  advanced  a  large  number 
of  less  than  carload  articles,  and  there  were  numerous  cancella- 
tions of  commodity  rates.  Just  what  liappened  in  regard  to  com- 
modity rates  or  what  commodity  rates  were  afterward  restored 
or  otherwise  given  does  not  appear.  The  record  does  show,  how- 
ever, that  about  818  items  were  advanced  to  higher  classes  in  the 
classification  on  that  date,  that  six  articles  were  reduced,  that  on 
March  10,  1900,  certain  other  articles,  how  many  is  not  stated, 
were  reduced  from  the  basis  fixed  on  January  1  of  that  year, 
that  the  average  net  advance  based  upon  the  Chicago-Jfew 
York  rates  was  21.2  per  cent,  and  that  all  these  advances  were 
made  by  the  carriers  for  the  purpose  of  securing  greater  reve- 
nue. Hay,  with  a  large  tonnage  apparently  far  in  excess  of 
that  furnished  by  any  of  the  other  advanced  articles,  was  in- 
creased about  20  per  cent. 

Up  to  1900,  the  average  rate  per  ton  per  mile  in  the  United 
States  tended  to  decrease  during  a  long  series  of  years.  There 
were  slight  increases,  but  the  general  trend  was  downward. 
For  the  United  States  the  average  was  9.41  mills  in 
1890;  8.95  mills  in  1891;  8.98  mills  in  1892;  8.78  mills  in 
1803;.  8.00  mills  in  1894;  8.39  mills  in  1896;  8.06  mills  in 
1896;  7.98  mills  in  1897;  7.53  mills  in  1898;  7.24  mills  in 
1899 ;  7.29  mills  in  1900 ;  7.50  mills  in  1901.  The  same  gen- 
eral tendency  existed  in  Groups  I,  II  and  III,  all  of  which  are 
embraced  in  OflRcial  Classification  territory.  Taking  the  de- 
fendants together,  their  net  earnings  for  1900  were  much 
greater  than  those  for  1899,  and  their  net  earnings  for 
1901  were  in  excess  of  those  for  1900.  The  only  de- 
fendant roads  showing  decreased  net  earnings  in  1901 
as  compared  with  those  for  1899  were  the  Delaware,  Lacka- 
wanna &  Western,  Grand  Rapids  &  Indiana  and  Lehigh  Valley. 
Using  round  figures,  the  earnings  of  the  Baltimore  &  Ohio  and 
Baltimore  &  Ohio  Southwestern,  the  two  roads  having  been 
consolidated,  increased  between  those  years  from  8  to  15  mil- 
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lions,  the  Boston  &  Maine  from  6  to  9  millions,  Erie  from  9 
to  11  millions,  Lake  Shore  from  7%  to  nearly  10  millions,  New 
York  Central  from  17  to  20  millions,  Pennsylvania  Company 
from  6%  to  S^/^  millions,  Pennsylvania  Railroad  from  21  to  , 
over  33V^  millions.  Several  of  the  others  show  increases  of  a 
million.  For  others,  smaller  differences  are  shown.  The  Pere 
Afarquette,  Canada  Atlantic  and  Grand  Trunk  Railway  of  Can- 
ada are  not  considered  in  this  statement  of  earnings  because  of 
substantial  differences  between  reports  of  the  Pere  Marquette  and 
its  predecessor,  the  change  occurring  during  the  years  mentioned, 
and  because  the  Canada  Atlantic  filed  no  report  with  the  Com- 
mission and  reports  are  only  filed  for  subsidiary  lines  in  the 
Grand  Trunk  System. 

Notwithstanding  the  large  increases  in  traffic  and  earn- 
ings, the  average  rate  per  ton  per  mile  was  greater,  and  in  some 
instances  considerably  greater,  in  1901  than  in  1899  on  all  the 
defendant  lines  except  the  Boston  &  Maine,  Delaware,  Lacka- 
wanna &  Western,  New  York  Central  and  New  York,  Chicago 
&  St.  Louis.  The  Baltimore  &  Ohio  and  Baltimore  &  Ohio 
Southwestern,  Pere  Marquette,  Canada  Atlantic,  and  Grand 
Trunk  are  not  included  in  this  statement. 

Leaving  out  the  Baltimore  &  Ohio  Southwestern,  Canada  At- 
lantic, and  Grand  Trunk,  all  of  the  defendants  paid  interest  on 
their  funded  debt,  and  all,  including  the  Baltimore  &  Ohio,  paid 
dividends  upon  common  or  preferred  stock,  or  both,  except  the 
Ann  Arbor,  Central  Vermont,  Erie,  Lehigh  Valley,  New  York, 
Ontario  &  Western,  Pennsylvania  Co.,  Philadelphia  &  Read- 
ing, Toledo,  St.  T^uis  &  Westei'n,  and  Wabash.  The  Pennsyl- 
vania Company  is  allied  with  the  Pennsylvania  Railroad  Com- 
pany, which  paid  a  six  per  cent  dividend  upon  its  stock.  The 
number  of  defendant  corporations  reporting  as  having  paid  a 
dividend  is  18.  The  Lake  Shore  dividends  were  7  per  cent  on 
common  stock  and  10  per  cent  on  preferred.  The  Boston  & 
Albany  paid  ^^/^  per  cent  on  its  stock.  The  New  York,  New 
Haven  &  Hartford  paid  8  per  cent,  the  Boston  &  Maine  7  per 
cent  on  common  and  6  per  cent  on  preferred,  the  Delaware, 
Lackawanna  &  Western  7  per  cent  on  common  stock,  the  Dela- 
ware &  Hu<lson  6  per  cent  on  common  stock,  the  New  York  Cen- 
tral and  Central  of  New  Jersey  5  per  cent  on  their  common 
stock,  the  Canadian  Pacific  5  per  cent  on  conmion  and  4  per 
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cent  on  preferred,  the  Cleveland,  Cincinnati,  Chicago  &  St- 
Loiiis  3 1/2  percent  on  common  and  5  and  6  per  cent  on  preferred, 
the  Baltimore  &  Ohio  4  per  cent  on  common  and  preferred,  the 
•  New  York,  Chicago  &  St.  Louis  5  per  cent  on  common  and  2 
per  cent  on  preferred,  the  Pere  Marquette  4  per  cent  on  pre- 
ferred, the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  4  per 
cent  on  preferred,  and  the  Grand  Kapids  &  Indiana  1  per  cent 
on  common.  Compared  with  roads  generally  throughout  the 
United  States,  these  defendant  roads  are,  with  few  exceptions, 
in  fair  to  excellent  financial  condition,  and  several  of  the  com- 
panies are  extremely  prosperous. 

Coimsel  for  defendants  say  in  their  brief  that  the  dividends 
paid  by  railroads  throughout  the  United  States  in  1901  (June 
30),  as  showTi  by  our  Preliminary  Report  on  Income  Account 
for  that  fiscal  year  were  less  than  for  the  fiscal  year  of  1900, 
and  they  ask  why  it  was  that  with  over  91  million  dollars  in- 
crease in  gross  earnings  in  1901,  that  year  resulted  in  less  ag- 
gregate dividends  than  those  paid  in  1900.  They  say  that  if 
there  is  no  mistake  in  the  figures,  it  would  appear  that  the 
average  freight  rate  is  so  low  tliat  the  railroads  which  can  pay 
any  dividends  are  decreasing  in  number.  This  statement  of 
counsel  and  the  argument  based  thereon  are  due  to  a  misappre- 
hension of  the  figures  given  in  our  Preliminary  Report  on  In- 
come Account  for  1901.  The  dividends  actually  paid  in  that 
year  were  greater  than  those  paid  in  1900.  That  report  was 
confined  to  returns  made  by  operating  roads.  The  dividends 
so  reported  amounted  to  $121,108,637,  as  against  $108,210,652 
paid  in  dividends  by  the  same  roads  in  1900.  The  total  divi- 
dends paid  in  1900,  including  those  of  subsidiary  lines,  were 
$139,597,972,  and  it  is  said  at  the  end  of  the  Preliminary  Re- 
port on  Income  Account  that  if  a  corresponding  payment  of  div- 
idends by  subsidiary  lines  be  assumed  for  1901,  the  total  divi- 
dends in  that  year  would  exceed  $150,000,000.  As  shown  in 
our  report  on  Statistics  of  Railways,  about  to  be  issued  for  the 
year  ending  June  30,  1901,  the  total  amount  of  dividends  paid 
by  railways  in  that  year  was  $156,735,784,  an  increase  over 
1900  of  $17,137,812." 

19.  The  facts  hereinbefore  stated,  taken  together,  warrant 
the  further  finding,  and  we  find  accordingly,  that  the  action  of 
defendants  in  advancing   the   classification   and   rates  on  hay 
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and  straw  in  carloads  from  sixth  to  fifth  class  on  January  1, 
1900,  and  their  subsequent  maintenance  and  enforcement  of 
such  advanced  classification  and  rates  resulted  in  undue  and 
unreasonable  prejudice  and  disadvantage  and  unjust  discrimi- 
nation against  hay  and  straw  and  members  -of  the  complaining 
association,  and  generally  against  the  localities,  shippers  and 
dealers  participating  in  the  production,  shipment,  sale,  and 
consumption  thereof ;  and  that  such  action  and  the  higher  rates 
resulting  therefrom  were  and  are  unreasonable. 

Conclusions. 

The  record  in  this  case  consists  of  a  great  mass  of  testimony 
and  exhibits,  including  the  freight  classification  used  in  Offi- 
cial Classification  territory,  and  many  tables  showing  rates, 
tonnage,  values,  details  of  railway  operation,  earnings  and  traf- 
fic, and  various  other  statistics,  and  as  determination  of  the 
matter  in  issue  depends  upon  the  proper  statement  and  decision 
of  numerous  material  questions  of  fact,  the  findings  herewith 
presented  are  necessarily  more  extended  than  those  required  in 
cases  involving  a  narrower  range  of  facts. 

The  advance  in  the  classification  of  hay  and  straw  on  Janu- 
ary 1,  1900,  covered  but  two  out  of  818  items  which  were 
changed  on  that  date  from  a  lower  to  a  higher  class  in  the  Offi- 
cial Classification.  When  notice  of  these  impending  changes 
was  given  in  1899,  a  large  number  of  protests  against  them  were 
filed  with  the  Commission,  and  as  a  result  a  general  investiga- 
tion was  ordered  and  held  by  the  Commission  on  December  21 
of  that  year.  That  investigation  was  general  in  character  and 
had  for  its  object  the  disclosure  of  the  reasons  which  prompted 
the  carriers  to  undertake  such  very  considerable  and  unusual 
changes  in  freight  classification  and  rates  at  that  time.  At 
such  hearing,  representatives  of  the  complaining  association  ap- 
peared in  opposition  to  the  proposed  changes.  As  throwing 
light  upon  the  conditions  then  prevailing,  it  is  not  inappropri- 
ate to  refer  here  to  some  passages  contained  in  our  Thirteenth 
and  Fourteenth  Annual  Eeports.  After  saying  on  page  6  of 
the  Thirteenth  Annual  Report  that  it  was  matter  of  common 
knowledge  that  vast  schemes  of  railway  control  were  in  process 
of  consummation,  and  that  the  competition  of  rival  lines  would 
be  restrained  by  these  combinations,  we  stated  that  the  remark- 
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able  increase  in  1899  of  the  volume  of  railroad  business  had 
been  so  great,  and  to  an  extent  so  unexpected,  that  many  cai^ 
riers  were  not  prepared  for  the  unusual  demands  upon  their 
facilities,  that  as  a  rule  their  equipment  had  been  taxed  to  full 
capacity  and  often  found  inadequate  for  the  service  required, 
and  that  this  had  brought  a  substantial  addition  to  the  gross 
and  net  revenues  of  nearly  every  railroad  in  the  country  and 
greatly  reduced  the  number  of  railway  failures.  We  then  re- 
ferred in  that  report  to  the  changes  in  the  OflScial  Classification, 
which  were  about  to  become  effective,  as  follows: 

"Coincident  with  these  schemes  of  unified  control,  and  while 
this  exceptional  movement  of  traffic  continues,  the  carriers 
operating  throughout  an  extensive  and  important  territory 
have  recently  made  su])stantial,  and  in  many  cases  very  large^ 
increases  in  their  scale  of  charges.  These  advances  in  rates 
have  been  mainly  effected  by  concerted  and  agreed  changes  in 
the  classification  of  freight  articles  by  roads,  both  connecting 
and  competing,  which  use  the  same  classification  and  make  the 
same  a  part  of  the  tariffs  filed  by  them  under  the  law.  Nu- 
merous articles  have  been  taken  from  the  class  in  which  they 
were  formerly  placed  and  put  in  a  higher  class,  to  which  a 
higher  rate  is  applied,  and  many  articles  heretofore  on  the  com- 
modity list  have  been  included  in  the  classified  traffic  with  the 
result  of  materially  increasing  the  charges  imposed  thereon. 
Advances  of  rates  in  this  manner  have  been  made  on  hundreds 
of  articles,  many  of  which  are  necessaries  in  general  use  and 
constantly  moving  from  place  to  place  in  the  process  of  dis- 
tribution." 

In  our  Fourteenth  Annual  Report  (1900),  we  discussed  at 
some  length  these  Official  Classification  changes  and  the  results 
of  the  general  investigation  thereof  in  December,  1899.  In 
regard  to  the  question  of  greater  revenue  the  Commission  stated 
(page  17)  that  the  "railway  witnesses  all  agreed  in  this,  that 
the  moving  and  only  purpose  in  the  greater  part  of  these 
changes  was  to  obtain  more  revenue  by  advancing  rates.  There 
were  two  ways,  they  said,  in  which  this  could  be  accomplished : 
first,  by  increasing  the  rate  eo  nomine;  second,  by  changing  the 
classification,  and  the  latter  course  was  adopted."  And  in  the 
same  connection  the  following  appears  on  page  18 :  "Of  course 
it  is  impossible  to  say  what  effect  these  advances  in  rate,  which 
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prevailed  during  the  last  half  of  the  year  1900,  may  have  had 
upon  the  result  for  the  entire  year,  but  when  it  is  considered 
that  gross  receipts,  and,  therefore,  net  revenues,  enormously 
increased  during  that  year,  it  is  evident  that  there  is  little  in 
the  claim  that  increased  cost  of  operation  justified  these  ad- 
vances in  rates." 

Those  statements  in  the  annual  reports  of  the  Commission 
above  mentioned  are  not  contradicted  by  the  evidence  in  this 
case.  On  the  contrary,  the  facts  found  herein  tend  strongly  to 
confirm  the  views  there  expressed  in  regard  to  defendants'  need 
of  further  revenue.  The  action  of  defendants  in  changing 
rates  by  means  of  advancing  a  large  number  of  freight  articles 
in  the  classification  was  taken  at  a  time  when,  notwithstanding 
increased  prices  of  railroad  material  and  some  additional  cost 
of  operation,  an  unprecedented  volume  of  trade  and  railroad 
traffic  had  become  established,  when  there  were  no  indications 
that  such  commercial  prosperity  would  not  continue  for  an  in- 
definite^ period,  and  after  they  had  successfully  inaugurated  and 
adopted  operating  economies,  through  the  use  of  larger  and 
heavier  equipment  and  improvement  of  roadbeds,  which  served 
to  decrease  the  percentage  cost  of  operation.  The  evidence 
abundantly  proves  that  tiey  were  not  then  nor  at  any  subse- 
quent period  in  any  such  financial  condition  as  to  call  for  the 
large  advances  which  were  made  by  them,  through  concerted  ac- 
tion, to  apply  throughout  the  whole  length  and  breadth  of  Offi- 
cial Classification  territory.  Some  of  the  companies  were  and 
are  in  much  better  condition  than  others,  but  the  action  under 
consideration  was  taken  by  all  and  intended  to  have  beneficial 
effect  upon  all  through  the  increased  profits  accruing  from  gen- 
eral rate  advances  upon  a  great  number  of  classified  articles, 
including  hay  and  straw. 

Carriers  are  entitled  under  the  Act  to  regulate  commerce  to 
determine  for  themselves  what  are  proper  rates  in  the  first  in- 
stance; but  when  they,  as  in  this  case,  make  numer- 
ous rate  advances  under  the  circumstances  above  shown,  they 
cannot  successfully  plead  the  excuse  of  financial  necessity  in 
cases  where  the  legality  of  such  action  as  applied  to  any  given 
commodity  is  challenged.  The  controlling  question  in  such 
cases  must  be  as  to  the  reasonableness  and  justice  of  the  partic- 
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ular  advance  in  classification  and  rate  upon  the  facts  shown 
in  each  case. 

If  it  be  assumed;  however,  that  some  valid  reasons  existed 
for  increased  revenues  to  the  defendants,  we  are  nevertheless 
dealing  with  a  case  where  the  relation  of  rates  as  between  hay 
and  straw  and  other  commodities  is  a  chief  matter  for  consid- 
eration, and  this  involves  the  recognized  legal  duty  of  the  car- 
riers to  so  classify  traffic  and  fix  charges  thereon  that  the  bur- 
dens of  transportation  shall  be  reasonably  and  justly  distributed 
among  the  articles  they  carry.  Page  v.  Delaware,  L.  &  W.  R. 
Co.  6  I.  C.  C.  Rep.  148,  4  Inters.  Com.  Rep.  525 ;  Myer  v. 
Clevelami.  C.  C.  if  ^/.  L.  By,  Co.  9  I.  C.  C.  Rep.  78.  That  is 
the  governing  principle  of  a  freight  classificati<m,  and  it  arises 
under  the  obligation  imposed  upon  carriers  by  the  statute  not  to 
charge  unreasonable  or  unjust  rates  or  to  impose  any  unjust 
discrimination  or  xmdiie  prejudice  in  any  respect  whatsoever.  It 
is  evident  therefore  that  even  in  cases  where  the  need  of  addi- 
tional revenue  is  apparent  the  carrier  cannot' arbitrarily  select 
some  one  or  more  articles  upon  which  to  apply  higher  rates  re- 
gardless of  the  relation  which  such  article  or  articles  bear  to 
other  o»>uim^Hlities  cvMuinonly  offered  for  transportation. 

If  the  defendant  carriers  had  advanced  all  of  their  class 
rates^  in  case  of  complaint  against  the  increased  rate  upon  any 
particular  article  the  reasonableness  of  such  higher  diarge 
might  well  have  been  the  principal  question :  but  what  these  de- 
fendants did  on  January  1.  1900.  was  to  increase  the  dassifica- 
ticm  rating  and  consequently  the  rates  upon  ntunerous  eommodi* 
ties  selected  by  them  from  the  classificati<«u  including  hay  and 
straw,  and  by  such  acticnt  they  laid  th«nselves  open  to  the  ad- 
ditional charge  of  having  subjected  such  higher  rated  traffic  and 
those  interested  in  it  to  undue  prejudice  and  unjust  discrimina- 
tion. 

Proceeding  now  to  the  particular  questions  in  this  ease*  the 
first  point  tor  consideration  is  whether  the  advance  in  the  dassi- 
dcHtion  and  r^tes  *m  hay  and  straw  was  reasonable.  Hay  and 
straw  were  always  sixth  class  in  the  Official  Classification*  with 
a  minimum  of  iOjXX)  pounds  per  carload  up  do  January  !• 
19*>X  with  the  exv.'epcion  of  a  few  we^s  in  the  early  p«rt  of 
1S94.  during  which  short  perwd  tiiey  were  in  fifth  class  with  a 
mittimnm.  of  15j»}  pounds:  and  while  there  is  eridenee  show- 
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ing  that  prior  to  1894  shippers  were  unable  to  load  the  pre- 
scribed 20,000  pounds  minimum  into  many  of  the  cars  then  in 
use,  that  difficulty  disappeared  with  the  introduction  of  cars 
having  greater  capacity.  To  what  extent  the  carriers  were  im- 
able  to  supply  suitable  cars  for  loading  20,000  pounds  of  hay 
prior  to  1894  does  not  appear,  but  the  fact  that  they  did  not  re- 
duce the  minimum  carload  between  the  years  1887  knd  1894  in- 
dicates that  even  at  that  time  the  inability  to  load  the  required 
amount  may  have  been  confined  to  the  older  car  equipment  In 
Suffern,  Hunt  &  Co.  v.  Indiana,  D.  &  W.  R.  Co.  7  I.  C.  C.  Rep. 
282,  we  said,  speaking  of  minimum  carload  weights  for  grain, 
that  it  would  manifestly  be  unjust,  under  any  rule  as  to  mini- 
mum loads  or  otherwise,  to  charge  for  weight  not  carried  in  a 
car  which  the  carrier  has  furnished  and  in  which  on  accoimt  of 
its  size  and  the  nature  and  bulk  of  the  freight  the  required  min- 
imum cannot  be  loaded.  There  may  of  course  be  some  excep- 
tions to  such  a  rule  in  cases  where  the  freight  is  extremely  light 
in  weight  in  comparison  with  its  bulk,  and  of  such  character  as 
to  forbid  close  packing,  but  it  has  proper  application  to  general 
freight  which  is  usually  capable  of  being  shipped  in  bulk  or  in 
bales  or  boxes. 

The  defendant  carriers  by  keeping  hay  and  straw  in  the  sixth 
class  and  charging  sixth  class  rates  thereon  for  thirteen  years 
or  more,  with  the  exception  of  the  short  period  in  1894,  were 
furnishing  evidence  that  such  classification  and  rates  were  rea- 
sonably high,  and  while  the  continuance  of  such  classification 
and  rates  is  not  conclusive  evidence  of  their  reasonableness,  it 
is  in  the  nature  of  an  admission  against  them  which  tends  to 
show  the  unreasonableness  of  the  advance  of  hay  and  straw  to 
fifth  class  rates  in  January,  1900,  and  the  force  of  this  admis- 
sion becomes  great  in  view  of  the  largely  increased  business  and 
profits  of  the  defendants  in  1899  and  subsequent  years.  Our 
ruling  in  Holmes  v.  Southern  Ry.  Co.  8  I.  C.  C.  Rep.  561,  de- 
cided in  1900,  was  to  the  same  effect. 

Tn  1891  we  held,  in  Florida  R.  Com.  v.  Savannah,  F.  d'  W. 
Ry.  5  I.  C.  C.  Rep.  13,  3  Inters.  Com.  Rep.  688,  thnt  ''carriers 
making  an  advance  in  rates  should  be  able  to  present  a  satisfac- 
tory justification  of  such  advance,  particularly  when  the  old 
rates  have  been  of  many  years'  standing  and  the  advance  is 
great  and  the  traffic  affected  is  of  large  and  constantly  increa«?- 
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ing  volume  and  of  vital  importance  to  a  large  section  of  conn- 
try." 

Hay  is  a  staple  food  article  of  a  kind  known  as  raw  agricul- 
tural product  which  is  grown,  shipped  and  consumed  in  all 
sections  of  Official  Classification  territory,  and  w^hich  furniahtt 
the  carriers  in  that  territorj'  with  a  steady  and  large  volume  of 
yearly  tonnage.  The  traffic  so  provided  by  shipments  of  hay  is 
profitable  to  these  carriers  at  sixth  class  rates.  Some  other 
kinds  of  traffic  furnish  the  defendants  greater  revenue  per  car 
at  sixth  class  or  even  less  rates,  but,  on  the  other  hand,  giving 
due  weight  to  the  large  volume  of  hay,  comparatively  few  a^ 
tides  furnish  them  with  greater  aggregate  revenue.  Straw,  it 
is  conceded,  should  be  classified  and  rated  the  same  as  hay. 
One  of  tlie  conclusions  announced  by  the  Commission  in  the 
Food  Products  Investigation  of  1890  (4  T.  C.  C.  Eep.  4S,  3 
Inters.  Com.  Eep.  93),  has  direct  bearing  in  this  ease :  ''In  the 
carriage  of  great  staples,  which  supply  an  enormous  business^ 
and  which  in  market  value  and  actual  cost  of  transportation 
are  among  the  cheapest  articles  of  commerce,  rates  yielding  only 
moderate  jn'ofit  to  the  carrier  are  both  necessary  and  justifi- 
able." The  carriers  claim  that  hay  costs  them  more  to  handle 
and  transjx>rt  than  most  other  articles  in  either  the  fifth  or  sixth 
classes.  Taking  the  traffic  as  a  whole,  we  cannot  sustain  that 
contention,  but  if  that  should  be  the  fact,  the  character,  value, 
volume  and  use  of  this  commodity  are  such  as  to  require  rela- 
tively low  charges  for  its  carriage. 

The  findings  indicate  that  the  advanced  rates  operated  in 
some  degree  to  divert  shipments  from  parts  of  the  Middle  West 
to  other  than  eastern  destinations.  Moreover,  the  cost  of  trans- 
portation to  the  shipper  of  hay  from  the  Middle  West  to  Xew 
York  and  other  large  eastern  markets  constitutes  a  laige  pro- 
portion of  its  value  in  such  markets,  and  when  added  to  the  cost 
of  baling  and  sale,  the  total  approximates  or  largely  exceeds 
the  price  realized  by  the  producer.  These  increased  rates  added 
to  the  cost  of  hay  and  straw  to  consimiers  or  diminished  the 
price  to  the  producer,  or  both,  and  prejudiced  in  some  degree 
the  business  of  the  middleman,  but  the  extent  to  which  either 
of  these  classes  has  been  injuriously  affected  by  the  advanced 
rates  was  not,  and  apparently  could  not,  be  shown.  The  ad- 
vance in  transportation  cost  is  shown  in  the  findings,  and  that 
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greater  cost  is  an  additional  burden  placed  upon  those  con- 
cerned in  the  production,  sale,  and  consumption  of  hay  and 
straw. 

The  effect  of  the  advance  in  hay  rates  from  American  ship- 
ping points  to  New  England  and  parts  of  the  State  of  New 
York  as  compared  with  shipments  from  Canada  jfo  the  same 
New  England  and  New  York  points  is  fully  stat^  in  the  find- 
ings. That  advance  interfered  with  a  long-standing  relation 
of  charges  from  the  two  producing  sections  which  operated  to 
give  an  advantage  to  Canadian  hay  compared  with  the  pre-ex- 
isting situation,  and  such  change  in  a  long-existing  rate  adjust- 
ment was  in  favor  of  a  producing  section  in  an  adjacent  foreign 
country  from  which  hay  shipments  into  the  United  States  are 
required  by  law  to  pay  a  duty  as  great  as  $4.00  per  ton. 

The  question  of  the  reasonableness  of  the  hay  rates  in  this 
case  also  depends  in  large  measure  upon  the  relation  of  hay  as 
a  transportation  commodity  to  other  articles  carried  by  the  de- 
fendant companies,  and  it  is  this  phase  of  the  controversy,  the 
proper  classification  of  hay,  and  of  straw  likewise,  to  which  the 
greater  part  of  the  record  applies.  This  branch  of  the  case,  as 
before  stated,  involved  the  question  of  unlawful  discrimination 
or  prejudice. 

The  making  of  railroad  tariffs  is  simplified  by  classifying  the 
great  number  of  articles  commonly  offered  for  transportation 
and  fixing  rates  for  the  different  classes  instead  of  making  a 
separate  rate  for  each  commodity.  In  a  classification  such  as 
the  OiEcial,  which  contains  but  six  general  classes,  it  is  mani- 
festly impossible  to  bring  together  in  each  class  only  such  arti- 
cles as  resemble  each  other  in  the  elements  of  character,  use, 
value,  volume,  bulk,  weight,  risk  and  expense  of  handling,  which 
have  so  often  been  referred  to  as  governing  conditions  in  freight 
classification.  Besides  these  general  considerations  affecting 
classification,  competition  is  often  an  important  factor.  Such 
competition  includes  not  only  that  between  carriers,  but  also  that 
of  a  conmiodity  produced  in  one  section  with  the  same  com- 
modity produced  in  another  section,  and  sometimes  the  competi- 
tion of  one  kind  of  traffic  with  another. 

Necessarily  many  articles  must  appear  together  in  a  class  Ij 
which  bear  little  relation   to   each   other   in   all   of  these   re- 
spects, though  some  may  be  of  like  character  while  differing  in 
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bulk  or  in  value,  others  have  similar  bulk  while  vaiyin^  lai^gely 
as  to  weight  or  volume,  and  still  others  present  similarity  in  one 
or  more  of  the  elements  mentioned,  but  have  no  oommon  rela- 
tion as  to  others.  The  best  that  can  be  done  under  such  a 
scheme  of  classification  is  to  place  two  or  more  articles  poasees- 
ing  general  similarity  in  the  same  class,  and  where  an  article  is 
not  analogous  to  any  other  to  put  that  article  in  the  class  con- 
taining commodities  which  are  most  nearly  related  to  it  in  gen- 
ital character  and  other  essential  respects. 

As  shown  by  the  findings,  hay,  in  the  elements  of  character, 
use,  value  and  volume,  corresponds  more  nearly  with  articles 
taking  sixth  class  or  lower  commodity  rates  than  with  those  in 
fifth  class.  In  the  Southern  and  Western  Classifications  hay 
is  classed  with  grain  in  the  first,  and  even  lower  than  grain  in 
the  second,  though  in  the  territory  of  the  latter  both  hay  and 
grain  take  commodity  rates.  Its  value  is  low  as  compared  widi 
that  of  articles  generally  in  defendants'  fifth  class. 

As  a  raw  agricultural  product  used  for  stock  feeding  it  comes 
in  conxpetition  to  a  certain  extent  with  various  kinds  of  grain 
and  mill  products,  all  of  which,  though  nominally  kept  in  the 
sixth  class  by  the  defendants,  take  commodity  rates  far  below 
the  rates  named  for  that  class.  Even  the  finer  and  much  more 
expensive  kinds  of  grain  products  take  the  conunodity  rates  pro- 
vided for  grain  and  ordinary  grain  products.  Of  the  other  food 
articles  which  now  take  fifth  class  rates  under  defendants'  classi- 
fication nearly  all  have  greater  value  than  hay,  and  with  few  ex- 
ceptions are  merchandise  or  grocery  articles,  used  as  food  for 
man,  and,  as  a  rule,  sold  at  retail  to  consumers  in  small  quan- 
tities. Many  wooden  articles  in  the  rough,  though  classed  as 
sixth  class  with  lumber,  are  given  such  commodity  rates  as  are 
applied  by  defendants  upon  lumber,  yet  hay,  a  coarse  food 
product,  is  rated  higher  than  any  other  kind  of  staple  food  ex- 
cept potatoes  and  higher  than  many  of  the  finer  kinds  of  food 
products.  The  list  of  other  carload  articles  advanced  by  de- 
fendants from  sixth  to  fifth  class  and  not  afterwards  restored 
by  them  to  sixth  class,  and  which  is  given  in  the  tenth  finding, 
contains  no  article  which  is  comparable  with  hay  in  either  char- 
acter, volume  of  the  traffic,  value,  or  use  in  any  striking  sense. 
We  are  also  unable  to  discover  any  single  article  actually  taking 
fifth  or  sixth  class  rates  over  the  defendant  lines  which  fur- 
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nishes  them  with  an  aggregate  tonnage  equal  to  that  of  hay. 
Apparently  all  commodities  which  come  to  the  defendant  car- 
riers in  an  aggregate  volume  equal  to  or  exceeding  that  of  hay 
are  given  commodity  rates.  The  tonnage  of  hay  originating 
in  Ofiicial  (!/lassification  territory  is  greater  than  that  of  any 
other  product  of  agriculture  except  grain,  and  fruits  and  vege- 
tables, both  of  which  terms  include  a  number  of  distinct 
products. 

A  contention  strongly  urged  by  the  defendants  is  based  upon 
the  greater  bulk  and  less  weight  of  hay  as  compared  with  grain 
and  various  other  commodities.  The  points  of  dissimilarity  as 
between  hay  and  grain  and  some  other  articles  are  fully  noted 
in  the  findings.  Grain  loads  so  much  heavier  per  car  than  hay 
does  that  when  transported  between  two  given  points  at  present 
rates,  hay  gives  the  carriers  less  revenue  per  car ;  but  the  find- 
ings furnish  a  useful  illustration,  based  upon  the  Lake  Shore 
traffic  for  a  period  of  nine  months,  which  indicates  that  taking 
all  the  hay  as  it  is  received  by  the  carrier  at  many  different 
points  and  carried  over  varying  distances  to  numerous  destina- 
tions, and  taking  all  the  grain  traffic  in  the  same  way,  the  reve- 
nue per  car  per  mile  was  greater  for  the  Lake  Shore  and  Michi- 
gan Southern,  and  possibly  greater  for  other  defendant  lines, 
upon  hay  than  upon  grain.  The  record  does  not  show  what  the 
actual  fact  was  as  to  the  other  defendant  roads,  and  it  is  to  be 
regretted  that  similar  complete  tables  were  not  furnished  for 
those  lines.  Several  of  them  did  furnish  statistics  showing  the 
number  of  cars,  tonnage  per  car  and  average  revenue  per  car, 
but  without  the  average  distance  haul  for  each  of  the  commodi- 
ties compared  they  were  obviously  defective.  A  car  of  hay  may 
yield  greater  revenue  per  car  per  mile  than  a  car  containing 
some  other  commodity  because  of  its  carriage  over  a  shorter  dis- 
tance at  a  higher  rate,  and  a  car  of  grain,  though  carried  a 
longer  distance,  may  yield  less  revenue  per  mile  than  a  car  of 
hay  because  of  its  transportation  at  a  much  lower  rate.  It  does 
not  follow,  therefore,  that  the  difference  between  the  revenues 
per  car  afforded  by  hay  and  some  other  commodity  when  shipped 
between  specified  points  will  be  maintained  as  to  all  traffic  in 
both  articles,  the  local  carried  at  local  rates  as  well  as  the 
through  traffic  over  joint  lines  carried  by  each  at  a  share  of  the 
through  rate.  The  rate  per  car  per  mile  between  two  given 
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points  may,  for  example,  be  greater  upon  grain  than  upon  hay, 
but  the  average  rate  per  car  per  mile,  which  includes  all  traffic 
in  the  commodities  compared,  may  at  the  same  time  be  nearly 
as  great  upon  hay  as  upon  grain,  or  it  may  even  be  greater  upon 
hay  than  upon  grain. 

Nevertheless,  in  view  of  the  usual  practice  of  loading  grain 
to  the  capacity  of  the  car  and  the  greater  bulk  as  compared  to 
weight  of  hay,  which  limits  the  loading  of  that  conmiodity  as  a 
rule  to  a  small  excess  above  the  prescribed  minimum,  and  the 
probability  that  hay  is  handled  by  the  carrier  at  some  greater 
cost  than  it  handles  grain,  we  think,  upon  the  whole,  that  from 
the  standpoint  of  the  carrier  hay  as  an  article  of  traffic  is  some- 
what less  profitable  than  grain.  But  rates  cannot  be  adjusted 
in  exact  mathematical  relation.  Though  hay  may  be  less  desira- 
ble than  grain  as  an  article  of  traific,  it  is  vastly  more  profitable 
to  the  carriers,  considering  its  greater  volume  and  the  certainly 
of  large  quantities  seeking  transportation  each  year,  than  many, 
if  not  all,  other  commodities  taking  fifth  or  even  sixth  class 
rates  over  the  defendant  lines. 

Some  claim  was  made  on  behalf  of  defendants  that  with  hay 
at  fifth  class  rates  the  carriers  would  be  more  likely  to  promptly 
furnish  cars  for  its  movement  than  they  would  be  in  case  of  its 
restoration  to  the  sixth  class.  If,  as  matter  of  justice,  hay 
should  take  sixth  instead  of  fifth  class  rates,  the  furnishing  of  a 
fair  proportion  of  cars  for  its  transportation  at  such  rates  be- 
comes a  legal  duty  devolving  upon  the  carriers  which  they  would 
not  be  at  liberty  to  disregard. 

After  giving  full  and  careful  consideration  to  all  of  the  facts 
and  circumstances,  ai)d  the  arguments  of  counsel  in  this  case, 
we  are  of  the  opinion  that  the  defendants  are  mistaken  in  believ- 
ing that  hay  and  straw  were  improperly  classified  and  carried  by 
them  as  sixth  class  freight,  and  that  their  action  on  January  1, 
1900,  whereby  those  commodities  were  raised  to  fifth  class  and 
thereafter  charged  fifth  class  rates  was  imreasonable  and  un- 
just, and  resulted  in  unlawful  discrimination  and  prejudice 
against  hay  and  straw,  localities  in  Official  Classification  terri- 
tory wherein  those  commodities  are  produced,  and  against  pro- 
ducers, shippers,  dealers,  and  consumers  of  such  articles  in  that 
section  of  the  country.  An  order  in  conformity  with  these  con- 
clusions will  be  entered  and  served. 
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1.  Shippers  are  not  entitled  as  matter  of  right  to  mill  grain  in  transit 
and  forward  the  milled  product  under  the  through  rate  in  force  on 
the  grain  from  the  point  of  origin  to  the  place  of  ultimate  destina- 
tion; on  the  contrary,  milling  in  transit  is  a  special  privilege  for 
whicli  extra  compensation  is  usually  exacted  by  carriers  and  which 
is  only  permitted  by  them  under  prescribed  terms  and  conditions. 

2.  At  common  law,  and  under  the  Act  to  regulate  commerce  as  inter- 
preted by  the  courts,  joint  through  routes  and  through  rates  are  mat- 
ters of  contract  between  the  connecting  carriers,  and  the  defendant, 
as  party  to  a  joint  tariff  which  does  not  give  shippers  the  privilege  of 
milling  in  transit,  acted  within  its  legal  right  in  notifying  its  imme- 
diate connections  and  the  complainant  that  it  would  not  permit  that 
practice. 

3.  Complainant   brings   grain   from    western   points   to   Buffalo,   N.    Y., 

where  it  is  milled,  and  ships  the  product  to  points  on  defendant's  line 
in  New  England.  The  through  tariff  rates  on  grain  and  grain  prod- 
ucts from  the  points  of  origin  to  the  New  England  points 
of  destination  are  the  same,  but  no  right  of  milling  in 
transit  is  granted  in  the  joint  tariff.  Under  a  regulation  of 
the  Lake  Shore  Company,  one  of  the  parties  to  the  tariff,  and  on 
whose  line  complainant's  mill  is  located,  milling  in  transit  is  per- 
mitted under  a  penalty  of  ll^  cents  per  100  pounds  above  the  rate  on 
grain,  but  defendant  does  not  join  in  granting  that  privilege  to  ship- 
pers from  western  points  to  points  on  its  line  in  New  England,  and 
when  grain  so  milled  in  transit  is  received  by  defendant  it  imposes  an 
arbitrary  charge  of  6  cents  per  100  pounds.  The  sum  of  the  rate  on 
separate  shipments  of  grain  from  the  west  to  Buffalo  and  the  estab- 
lished joint  rate  of  12  cents  per  100  pounds  on  grain  products  from 
Buffalo  to  points  on  defendant's  line  is  less  than  the  through  grain 
rate  added  to  the  defendant's  6-cent  arbitrary: 

Held  (1)  That  defendant  has  acted  unlawfully  in  imposing  the  arbi- 
trary charge  of  6  cents  per  100  pounds  in  addition  to  the  through 
grain  rate  on  complainant's  milled  products  forwarded  from  Buffalo, 
and  that  it  was  and  is  bound  to  apply  on  such  transportation  from 
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Buffalo  its  established  joint  rate  on  grain  products  from  thmt  point 
to  New  England  destinations.  (2)  That  complainant  is  entitled  to 
reparation  in  the  sum  of  $358.81,  the  difference  between  charges  ex- 
acted from  it  on  the  basis  of  the  6 -cent  arbitrary  added  to  the 
through  grain  rate  and  the  sum  of  established  rates  on  grain  to  and 
on  milled  products  from  Buffalo. 

/.  H.  Metcalf  for  complainant. 

Edgar  «7.  Rich  for  Boston  &  Maine  R.  R.  Co. 

Repobt  ani>  OpiiaoN  of  the  Commission. 

Pbouty,  Commu^sioner: 

The  complainant  operates  a  mill  in  the  city  of  Buffalo,  New 
York,  at  which  it  grinds  com,  mainly,  and  other  grains  to  some 
extent,  for  feed.  Its  supply  is  obtained  in  the  west  and  its 
product  marketed  in  Buffalo  and  the  east.  The  Treasurer  of  the 
complainant  testified  that  about  20  per  cent  was  sold  in  Buf- 
falo, the  balance  in  New  York,  Pennsylvania  and  New  Eng^ 
land. 

The  defendant  is  one  of  several  railroads  forming  a  throii^ 
line  from  the  western  grain  fields  to  New  England  points,  and 
it  joins  in  a  through  tariff  for  the  transportation  of  grain  and 
the  products  of  grain  between  these  points,  the  rate  named  be- 
ing the  same  upon  grain  and  grain  products.  The  tariff  under 
which  it  was  operating  during  the  period  in  question  contains 
no  reference  to  milling  in  transit. 

The  Lake  Shore  &  Michigan  Southern  Railway,  one  of  the 
railroads  forming  a  link  in  this  through  line,  publishes  a  tariff, 
by  which  milling  in  transit  is  allowed  at  stations  on  its  road. 
This  tariff  is  local,  not  participated  in  by  any  other  railroad, 
and  provides  that  grain  shipped  from  one  station  upon  its  line 
to  another  station  east  thereof  to  be  milled  in  transit  mav  be 
ground  and  sent  forward  to  destination  at  the  through  rate  from 
the  point  of  origin  to  the  point  of  final  destination,  plus  l^^ 
cents  per  100  pounds  to  be  paid  for  the  privilege.  This  tariff 
allows  this  right  upon  certain  specified  conditions,  which  need 
not  be  referred  to  here  in  detail.  It  may  be  noticed,  in  passing, 
that  the  substitution  of  one  kind  of  grain,  or  its  product,  for  an- 
otherj,  is  not  permitted ;  thus,  if  wheat  is  shipped  in,  meal  can- 
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not  be  shipped  out.  The  mill  of  the  complainant  is  situated 
upon  the  line  of  the  Lake  Shore  &  Michigan  Southern  Railway, 
and  the  complainant  seeks  to  take  advantage  of  this  milling  in 
transit  privilege  in  shipping  grain  from  the  point  of  origin  to 
Buffalo,  and  then  distributing  the  product  to  the  east 

The  ordinary  method  followed  by  the  complainant  is 
this :  The  grain  is  shipped  to  Buffalo  at  the  full  local  rate ; 
when  the  product  is  shipped  out  a  bill  of  lading  is  issued  cor- 
recting the  rate  so  that  the  total  rate  paid  is  that  applicable 
from  the  point  of  origin  to  the  point  of  destination,  plus  the 
milling  in  transit  penalty.  During  a  part  of  the  time  covered 
by  these  shipments,  and  perhaps  all  the  time,  the  rate  from 
Chicago  to  Boston,  upon  grain  and  grain  products  was  191/2 
cents,  the  local  rate  from  Chicago  to  Buffalo  being  11  cents,  and 
from  Buffalo  to  Boston  12  cents.  If,  therefore,  the  complain- 
ant paid  the  local  rate  to  Buffalo  and  the  local  rate  from  Buffalo, 
the  entire  transportation  charge  would  be  23  cents,  while  if 
it  obtained  the  advantage  of  the  through  rate,  with  the  addition 
of  the  iy2  cents  milling  in  transit  penalty,  the  entire  rate  would 
be  21  cents,  a  saving  of  2  cents  a  hundred  pounds.  The  Treas- 
urer of  the  complainant  testified  that  $1.00  a  ton  was  regarded 
as  a  fair  profit  in  the  business,  and  that  if  obliged  to  pay  in  all 
cases  the  local  rate  in  and  out,  his  company  could  not  cover  over 
20  per  cent  of  the   territory  in  which  it  now  operates. 

The  defendant  declines  to  permit  milling  in  transit  upon  this 
through  rate.  It  has  so  notified  its  immediate  connections,  of 
which,  however,  the  Lake  Shore  &  Michigan  Southern  is  not 
one,  and  has  given  notice  to  the  complainant  to  the  same  effect. 
To  prevent  this  it  imposes  an  arbitrary  charge  of  6  cents  per 
hundred  pounds  on  all  grain  products  attempted  to  be  shipped 
into  its  territory  under  the  through  rate,  which  have  been  milled 
in  transit.  It  appears  probable  from  the  testimony  that  in 
point  of  fact  considerable  quantities  of  grain  products  are 
shipped  to  ^ew  England  points  over  the  Boston  &  Maine  which 
have  been  ground  in  transit,  but  so  far  as  that  company  can 
ascertain,  it  imposes  the  arbitrary  as  above. 

The  complainant  introduced  a  list  of  34  carloads,  9  of  40,000 
pounds  ])er  car  and  25  of  30,000  pounds  per  car,  upon  which 
this  terminal  charge  had  been  exacted,  amounting  in  all  to 
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$666.00y  and  claimed  to  recover  the  same  as  damag!e8  in  this 
proceeding.  We  find  that  thia  amoimt  of  arbitrary  has  been 
imposed  by  the  defendant  upon  that  number  of  carload  diip- 
ments  and  that  tlie  complainant  was  obliged  to  paj  the  same  in 
order  to  obtain  a  delivery  of  its  freight. 

The  defendant  receives  this  traffic  usually  at  Botterdam  Junc- 
tion. Its  testimony  shows  that  upon  the  basis  of  the  19i.2-cei*t 
rate  the  division  to  lines  east  of  Buffalo  is  9.3  cents  and  its 
own  division  east  of  Rotterdam  Junction  4.03  cents.  The 
rate  from  Buffalo  to  Xew  England  points  is  12  cents,  and  the 
rate  from  Rotterdam  Junction  is  the  same.  The  defendant 
claims  the  right  to  exact  its  local  rate  from  that  point,  and  in- 
asmuch as  its  division  plus  the  6-cent  arbitrary  is  less  than  such 
local  rate,  it  claims  that  the  complainant  has  not  been  injured 
in  this  case.  The  6-cent  arbitrary,  added  to  the  division  of 
lines  east  of  Buffalo,  9.3  cents,  would  make  a  rate  of  15.3  cents 
collected  by  the  defendant  for  the  service  from  Buffalo  to  des- 
tination, while  the  rate  in  effect  during  most  of  the  time  cov- 
ered by  the  shipment  of  these  cars  was  12  cents,  an  overcharge. 
if  12  cents  was  the  proper  rate,  of  3.3  cents  per  hundred  pounds. 
But  the  rate  from  Chicago  was  not  19V-j  cents,  nor  was  the  rate 
from  Buffalo  12  cpr\tA  during  the  entire  period  covered  by  these 
shipments.  The  defendant  put  into  the  case  way-bills  embrac- 
ing 22  of  the  34  cars,  and  these  contained  the  actual  divisions. 
An  examination  of  them  shows  that  most  of  the  carloads  orig- 
inated at  points  taking  a  rate  somewhat  less  than  the  Chicago 
rate,  and  that  in  this  case  the  division  of  the  lines  east  of 
Buffalo  was  somewhat  less  than  that  above  mentioned.  By  put- 
ting together  the>e  way-bills  and  the  expense  bills  for  all  the 
carloads  introduced  by  the  complainant,  and  consulting  our  files 
for  the  rate  actually  in  effect  at  the  date  of  the  various  ship- 
ments, we  are  able  to  determine  by  how  much  the  amount  col- 
lected on  account  of  transportation  east  of  Buffalo  exceeds  what 
would  have  been  collected  had  the  tariff  rate  from  that  point 
been  applied,  to  which  the  defendant  was  a  party,  and  that 
amoimt  is  $35S.81. 

Co:^cLusio:^s. 

The  complainant  claims  that  the  defendant  should  be  com- 
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pelled  tx)  apply  the  through  rate  on  shipments  of  feed  ground  in 
transit.  The  question  is  one  of  considerable  pecuniary  impor- 
tance to  the  complainant,  since  if  all  lines  east  of  Buffalo  were 
to  adopt  the  rule  enforced  by  this  defendant,  it  would  seriously 
injure  the  business  of  the  complainant. 

It  appears  that  this  grain  originated  at  various  points  in  the 
west,  and  was  delivered  at  various  points  in  New  England,  but 
for  the  purposes  of  this  statement,  it  may  be  assumed  that  the 
point  of  origin  was  Chicago  and  the  point  of  delivery  Boston. 
If  a  single  railroad  extended  from  Chicago  to  Boston,  and  that 
railroad  published  a  rate  like  the  present  on  com,  and  the  same 
rate  on  meal,  would  it  be  claimed  that  the  shipper  might,  as  a 
matter  of  right,  stop  a  carload  of  com  at  an  intermediate  point, 
grind  it  and  send  it  on  to  destination  at  the  through  rate? 
Certainly  not.  It  is  universally  understood  that  the  right  ol 
milling  in  transit  is  a  special  privilege  for  which  extra  compen- 
sation is  usually  exacted,  and  which  is  only  permitted  under 
certain  terms  and  conditions.  The  question  therefore  reduces 
itself  to  this:  Must  the  Boston  &  Maine  Railroad  recognize 
the  private  arrangement  which  exists  between  this  complainant 
and  the  Lake  Shore  &  Michigan  Southern  Railway,  in  virtue 
of  which  the  complainant,  for  a  certain  sum  paid  that  company, 
is  allowed  to  mill  its  com  in  transit  ? 

The  line  between  Chicago  and  Boston  is  composed  of  several 
different  railroads,  which  have  united  to  form  a  through  route 
and  to  establish  a  through  rate.  At  common  law  no  obligation 
rested  upon  carriers  to  form  such  routes.  Their  formation  was 
matter  of  contract,  and  each  carrier  was  free  to  enter  into  the 
contract  or  not,  as  it  elected ;  nor  has  this  rule  been  changed  by 
the  enactment  of  the  Act  to  regulate  commerce.  Kentucky  & 
/.  Bridge  Co.  v.  Louisville  &  N.  R,  Co.  2  Inters.  Com.  Rep. 
351,  2  L.  R.  A.  289,  37  Fed.  567;  Oregon  Short  Line  &  U.  N. 
K.  Co.  V.  Northern  P.  R.  Co.  4  Inters.  Com.  Rep.  249,  51  Fed. 
465 ;  Little  Rode  &  M.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  4 
Inters.  Com.  Rep.  854,  26  L.  R.  A.  192,  11  C.  C.  A.  417,  27 
U.  S.  App.  380,  63  Fed.  775. 

If  now  the  establishment  of  this  through  line  and  through 
rate  is  a  matter  of  contract  between  the  different  railroads  com- 
posing it,  it  seems  clear  that  the  Boston  &  Maine  Railroad  may 
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decline  to  become  a  party  to  that  arrangement  unless  the  terms 
and  conditions  are  satisfactory  to  it.  There  is  nothing  in  the 
joint  tariff  which  gives  the  right  of  transit  milling.  The  de- 
fendant has  notified  its  immediate  connections  that  it  will  not 
permit  that  practice,  and  it  has  notified  the  complainant  to  the 
same  effect  We  think  that  in  so  doing  it  is  within  its  legal 
right,  and  that  this  Commission  has  no  power  to  direct  other- 
wise. 

This  must  not  be  construed  as  a  condemnation  of  milling  in 
transit.  The  fundamental  idea  involved  is  very  generally  rec- 
ognized in  railway  operation,  as  in  the  reconsignment  privil^es 
accorded  to  many  conmiodities,  the  milling  of  grain,  the  dressing 
of  lumber,  the  floating  of  cotton,  etc.  The  Conunission  has  ap- 
proved the  latter  practice  in  8  I.  C.  C.  Rep.  121,  and  doubtless 
in  many  instances  the  application  of  the  principle  is  of  great 
benefit  to  the  public.  A  complete  system  of  interstate  railway 
regulation  would  probably  give  the  regulating  body  authority 
to  determine  when  privileges  of  this  kind  should  be  accorded, 
and  upon  what  terms,  for  they  all  enter  into  and  are  really  a 
part  of  the  rate ;  but  no  such  authority  is  conferred  upon  this 
Commission  by  the  present  Act.  Still  less  should  it  be  imdei^ 
stood  that  railway  companies  can  in  the  granting  of  this  and 
similar  privileges  discriminate  unduly  between  shippers,  lo- 
calities or  commodities.  The  record  before  us  shows  no  such 
discrimination. 

The  defendant  imposed  on  these  shippers  an  arbitrary  of  6 
cents  per  100  pounds  in  addition  to  the  through  rate.  It  re- 
ceives this  traffic  from  its  connections  at  Rotterdam  Junction, 
^ew  York.  The  local  rate  from  that  point  to  Boston  is  12 
cents;  its  division  of  the  through  rate  4.03  cents.  Its  theory 
is  that  since  this  trafiic  comes  to  it  under  false  pretenses,  it  may 
entirely  repudiate  the  contract  of  shipment,  charging  the  local 
rate  from  Rotterdam  Junction.  Since  this  division,  plus  the 
arbitrary,  amounts  to  less  than  what  the  local  rate  would  have 
been,  the  complainant  is  not  injured. 

We  cannot  accept  this  view  of  the  defendant.  There  was  in 
effect  a  joint  rate,  to  which  the  defendant  was  a  party,  of  12 
c^nts  per  100  pounds  from  Buffalo  to  Boston.  This  traflSc  in 
fact  originated  at  Buffalo  and  moved  from  that  point.     It  must 
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be  treated  as  having  moved  under  this  established  rate.  The 
defendant  cannot,  certainly,  in  the  absence  of  some  statement 
to  that  effect  in  its  schedules,  impose  an  arbitrary  charge  for 
some  fancied  delinquency  upon  the  part  either  of  the  shippers 
or  of  its  connections.  It  must  apply  the  established  tariff. 
Whatever  the  defendant  has  collected  east  of  Buffalo  over  and 
above  the  established  rate  must  be  refunded,  and  this  amount 
is  $358.81.  An  order  will  issue  requiring  the  defendant  to  pay 
to  the  complainant  this  amount  on  or  before  January  1,  1903. 
9  I.  C.  C.  Rep. 
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THE  BUSINESS  MEN'S  LEAGUE  OF  ST.  LOUIS 

V. 

TILE  ATCHISON,  TOPEKA  &  SANTA  FE   RAILWAY 
COMPANY;   The  Burlington  &  Missouri  Kjveb  Rail- 
road Company  in  Nebraska;  The  Chicago,  Rock  Isjjlnd 
&  Pacific  Railway  Company;    The   Colorado    Midulkd 
Railway  Company  ;  The  Denver  &  Rio  Grandx:  Railroad 
Company;   The    Grr.vt   Northern  Railway    Company; 
The  Missouri,  Kansas  &  Texas  Railway  Company  ;  The 
Missouri  Pacific  Railway  Company;  The  Northern  Pa- 
cific Railway  Company;  The  Oregon  Raiijuoad  &  Navi- 
gation Company  ;  The  Oregon    Short    Line    Raii^road 
Company;    The   Oregon   &   California  Railroad   Com- 
pany ;  The  Rio  Grande  Western  Railway  Company  ;  Thb 
St.  Louis  &  San  Francisco  Railroad  Company  ;  The  St. 
Louis,  Iron  Mountain  &  Southern  Rah. way  Company; 
The  Santa  Fe  Pacific  Railroad  Company;  The  South- 
ern California  Railway  Company;  The  Southern  Pa- 
cific   CoMPiVNY    (Atlantic    System)  ;   The    Southerr 
Pacific  Company  (Pacific  System)  ;  The  Texas  &  Pa- 
cific Railway^  Company;  and  The  Union  Pacific  Rah.- 
ROAD  Company. 


HIBBARD,  SPENCER,  BARTLETT  &  CO.,  Rbid,  Mur- 
doch &  Co.,  Sprague,  Warner  &  Co.,  Franklin  MoVeaoh 
&  Co.,  Kelly,  Maus  &  Co.,  and  S.  D.  Kimbark  ;  The  Mer- 
chants' &  Manufacturers'  Association  of  Milwaukee: 
The  Kansas  City  Transportation  Bureau  op  Kansas 
City,  Mo.;  The  Commerciai.  Club  of  St.  Joseph,  Mo.; 
The  Duluth  Chamber  of  Commerce  of  Duluth,  Minn.; 
and  The  Santa  Ana,  Cal.,  Chamber  of  Commerce,  In- 
terveners on  behalf  of  Complainant. 


THE  PACIFIC  COAST  JOBBERS'  AND  MANTUFAO 
TLTIERS'  ASSOCIATION,  Intervener  on  behalf  of 
Defendants. 


Decided  November  17,  1902. 


With   water   competition   compelling  low   all-rail   freight  rates  from 
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New  York  to  San  Francisco  and  other  Pacific  Coast  terminals,  a  show- 
ing that  the  distance  is  less  and  that  graded  rates  were  formerly  in 
force  is  not  sufficient  to  warrant  an  order  requiring  lower  rates  from 
St.  Louis,  Chicago  and  other  interior  points  than  from  New  York  on 
traffic  carried  by  rail  to  Pacific  Coast  destinations. 

2.  The  differences  between  carload  and  less  than  carload  rates  from  St. 

Louis,  Chicago  and  other  points  in  the  Middle  West  to  Pacific  Coast 
territory,  which  are  the  subject  of  complaint  herein,  and  which  aver- 
age about  50  cents  per  100  pounds,  are  not,  taking  the  rate  adjustment 
as  a  whole,  and  giving  due  consideration  to  the  controlling  force  of 
water  competition  between  the  eastern  seaboard  and  the  Pacific  Coast, 
difference  in  the  cost  of  service  by  rail,  the  interests  of  the  parties, 
preservation  of  reasonable  competition  between  the  Middle  West  and 
the  Pacific  Coast  jobbers,  and  other  material  circumstances,  shown  to 
be  unjust;  but  while  the  tariff  cannot  be  condemned  as  a  whole  upon 
grounds  urged  by  complainants,  many  of  the  details  in  such  tariff  are 
in  violation  of  law. 

3.  The   commodity   tariff  applying  on  traffic  from  the  Middle  West  to 

Pacific  Coast  territory  names  rates  upon  over  400  commodities  in 
carloads  only,  leaving  the  movement  of  these  commodities  in  less  than 
carloads  to  be  governed  by  the  greatly  higher  class  rate  provided  for 
such  shipments  and  producing  a  differential  as  between  carload  and 
less  than  carload  quantities  which,  even  under  the  peculiar  circum- 
stances of  this  traffic,  is  in  many  cases  excessive  where  there  is  any 
general  movement  in  less  than  carloads  or  other  commercial  reason  for 
a  corresponding  less  than  carload  rate;  and  the  tariff  is  also  to  some 
extent  unlawful  in  that  it  specifies  a  number  of  varied  commodity 
rates,  especially  for  the  hardware  schedule,  and  unduly  prevents  in 
some  instances  the  shipment  of  articles  of  the  same  class  in  mixed 
carloads  at  carload  rates. 

4.  In  the  adjustment  of  carload  and  less  than  carload  rates  circum- 
stances often  render  the  application  of  a  greater  differential  proper  in 
one  case  than  in  another,  but  taking  the  traffic  generally  from  the 
Middle  West  to  Pacific  Coast  territory,  it  is  held  that  a  differential 
as  between  carloads  and  less  than  carloads  which  is  at  once  more 
than  50  cents  per  100  pounds  and  more  than  50  per  cent  of  the  car- 
load rate  is  prima  facie  excessive.  It  does  not  follow  that  every  dif- 
ferential may  equal  this  or  that  every  differential  which  exceeds  this 
is  unlawful,  but  any  differential  in  excess  of  this  requires  special  jus- 
tification. 

5.  While  on  traffic  from  the  Middle  West  to  the  Pacific  Coast  many  dif- 
ferentials in  the  rates  named  for  carloads  and  less  than  carloads  are 
too  great,  while  varied  commodity  rates  in  the  hardware  schedule  and 
pei'Iiaps  in  some  others  should  be  readjusted,  and  while  in  some  in- 
stances greater  latitude  should  be  given  in  the  shipment  of  practi- 
cally tlie  same  articles  in  mixed  carloads,  the  present  record,  which 
pertains  almost  wholly  to  the  general  aspects  of  the  controversy,  fur- 
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niflhes  no  facta  from  which  it  ean  be  intelligaitly  detennined  what 
ought  to  be  done  in  specific  instanoes,  and  further  hcAriiiig  is 
ingly  ordered. 
6.    The  question  whether  on  traffic  from  the  Middle  Weot   the 

rates  to  intermediate  points  which  are  hi^er  than  those  to  Fadile 
Coast  terminals  are  lawful  was  not  litigated  at  the  hcftiinig,  and 
labile  the  Commission  will  not  of  its  own  motion  proceed  in  that 
branch  of  the  case  complainants  are  granted  leave  to  do  ao  if  thqr 
desire. 

Orr,  Christie  cC  Bates  and  C.  A.  Parker  for  oomplainant. 

Gardiner  Lathrop,  C,  N.  Sterry  and  H.  J.  Stevens  for  A.  T. 
&  S.  F.  Ry.  Co. 

M.  D.  Graver  for  Great  jS'orthem  Ry.  Co. 

James  Hagerman  and  /.  M.  Bryson  for  Mo.,  Kans.  &  Tex. 
Ry.  Co. 

Alex.  G.  Cochran  and  M.  L.  Clardy  for  Mo.  Pac,  Ry.  Co.  and 
St.  L.,  I.  M.  &  S.  Ry.  Co. 

C.  W.  Bunn  for  Xor.  Pac.  Ry.  Co. 

W.  ]r.  Cotton  for  Ore.  R.  r'.  &  N.  Co. 

ir.  R.  Kelly  for  U.  P.  R.  R.  Co. 

P.  L.  M^illiams  and  W.  R,  Kelly  for  the  Ore.  Short  lane  R 
R.  Co. 

W.  F.  Herrin  and  Britton  &  Gray  for  So.  Pac.  Co.  (Pacific 
System). 

R.  8.  Loveil  for  So.  Pac.  Co.  (Atlantic  System). 

0.  3/.  Spencer  for  Burlington  &  Mo.  Riv.  R.  R.  Co.  in  Neb. 
and  Denver  &  R.  G.  R.  R.  Co. 

T.  J.  Freemav  for  Tex.  &  Pac.  Ry.  Co. 

RobcH  Mather  for  C.  R.  I.  &  P.  Ry.  Co. 

E.  S.  Pillsbiiry  for  Pacific  Coast  Jobbers'  &  Manufacturers' 
Association. 

W.  J.  Calhoun  and  J.  J.  Wait  for  Hibbard,  Spencer,  Bartlett 
&  Co.,  Reid,  Murdoch  &  Co.,  Sprague,  Warner  &  Co.,  Franklin 
McVeagh  &  Co.,  Kelly,  Maus  &  Co.  and  S.  D.  Kimbark. 

W.  P.  Trickett  for  Kansas  City  Transportation  Bureau. 

P.  W.  Maxwell  for  Commercial  Club  of  St.  Joseph,  Mo. 

W.  A.  Harris  for  Santa  Ana  Chamber  of  Commerce. 
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Report  and  Opinion  of  the  Commission. 

Prouty^  Commissioner: 

The  Business  Men's  League  of  St.  Louis,  the  complainant  in 
this  proceeding,  is  an  incorporated  body  whose  membership  rep- 
resents some  two  thousand  persons,  firms  and  corporations  en- 
gaged in  business  in  St  Louis  and  that  vicinity.  The  com- 
plaint is  that  the  defendant  carriers  unjustly  discriminate  by 
their  tariff  rates  against  St.  Louis  and  other  jobbing  houses  of 
the  middle  west,  and  it  is  alleged  that  this  discrimination  is 
effected  in  the  following  ways : 

1.  By  making  a  lower  rate  to  Pacific  Coast  terminals  than 
to  points  upon  the  coast  which  are  farther  east,  and  through 
which  traific  must  pass  in  reaching  the  terminal  points. 

2.  By  making  a  blanket  rate  from  all  territory  east  of  the 
Missouri  River  to  Pacific  Coast  destinations. 

3.  By  undue  and  unreasonable  differences  between  car- 
load and  less  than  carload  rates,  by  an  unjust  system  of  varied 
commodity  rates,  and  by  unreasonably  refusing  to  permit  ship- 
ment of  mixed  carloads. 

The  defendants  are  all  engaged  in  interstate  commerce  and 
subject  to  the  jurisdiction  of  the  Act.  Certain  of  them  have 
made  answer  that  they  are  merely  intermediate  links  in  through 
lines  between  the  east  and  west  having  no  real  voice  in  the  mak- 
ing of  these  rates  in  either  direction.  Those  defendants  who  as- 
sume responsibility  for  the  rates  in  controversy  deny  thiat  such 
rates  are  in  violation  of  the  Act  to  regulato  commerce,  for  the 
reason  that  whatever  discrimination  or  incongruity  may  exist 
is  justified  by  the  circumstances  and  conditions  under  which  the 
traffic  is  transported,  the  most  important  element  being  water 
competition  between  the  Atlantic  and  Pacific  Coasts. 

Certain  jobbing  firms  of  the  city  of  Chicago  and  certain  mer- 
cantile associations  of  the  middle  west  asked  leave  and  were  al- 
lowed to  intervene  in  favor  of  the  complainant,  while  the  Pacific 
Coast  Jobbers  &  Manufacturers'  Association  and  certain  other 
commercial  organizations  of  the  Pacific  Coast  intervened  in  be- 
half of  the  defendants.  The  burden  of  the  complaint  was 
mainly  sustained  by  the  jobbing  interests  of  St  Louis  and  Chi- 
cago ;  that  of  the  defense  by  the  Southern  Pacific  Company  and 
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the  Pacific  Coast  jobbers.  A  large  amount  of  testimony  was 
taken,  covering  more  than  three  thousand  typewritten  pages, 
and  a  great  number  of  exhibits  were  introduced.  The  case  was 
argued  orally  for  several  days  and  elaborate  briefs  were  sub- 
mitted. It  would  be  almost  impossible  to  refer  in  detail  to  all 
the  controverted  issues;  nor  does  this  seem  necessary.  While 
the  disposition  of  the  case  may  be  doubtful  the  controlling  ques- 
tions of  fact  are  neither  numerous  nor  complicated. 

The  complaint  puts  in  issue  the  system  of  rate-making  be- 
tween the  territory  east  of  the  Missouri  River  and  Pacific  Coast 
points ;  and  in  order  to  understand  the  questions  raised  it  is 
necessary  to  state  briefly  what  that  system  is.  Only  west  bound 
rates  are  involved. 

Certain  points  upon  the  Pacific  Coast,  of  which  Los  Angeles, 
San  Francisco  and  Portland  may  be  taken  as  illustrative  ex- 
amples, are  designated  as  "Pacific  Coast  terminals,"  and  rates 
to  these  points  are  known  as  "terminal  rates."  There  are 
"terminal  class  rates,"  the  western  classification  being  used. 
There  are  also  "terminal  commodity  rates,"  and  the  great  bulk 
of  the  trafiic  moves  under  such  latter  rates,  over  two  thousand 
articles  being  named.  Both  class  and  commodity  terminal  rates 
are  the  same  from  a  given  eastern  point  to  all  Pacific  Coast 
terminals. 

Stations  upon  the  direct  line  by  which  trafiic  from  the  east 
reaches  a  terminal  are  called  "intermediate"  points.  Rates  to 
such  points  are  made  by  adding  to  the  terminal  rate  the  local 
rate  from  the  terminal  back  to  such  intermediate  point,  whether 
the  rate  in  question  be  class  or  commodity.  Thus,  Reno,  Ne- 
vada, is  upon  the  main  line  of  the  Central  Pacific,  155  miles 
east  of  Sacramento,  California,  a  terminal.  The  terminal  rate 
on  zinc  slab  from  Chicago  to  Sacramento  is,  C.  L.  $.80 ;  L.  C.  L. 
$1.10.  The  local  rate  from  Sacramento  to  Reno  is  C.  L.  $.78, 
L.  C.  L.  $.87,  making  the  rate  from  Chicago  to  Reno,  C.  L. 
$1.68,  L.  C.  L.  $1.98. 

Class  rates  are  named  to  intermediate  points  which 
serve  as  maxima  to  those  points;  i.  e.,  when  the  in- 
termediate rate  is  less  than  the  terminal  plus  the  local  back, 
the  lower  rate  prevails.  As  an  illustration  of  this  we  may  take 
the  rate  on  sheet  zinc  from  Chicago  to  Reno.     The  terminal  rate 
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is  higher  than  on  zinc  slab,  being  C.  L.  $1.25  and  L.  C.  L.  $1.75. 
Adding  the  local  back  from  Sacramento  we  have  a  rate  of  C.  L. 
$2.03;  L.  C.  L.  $2.62.  But  sheet  zinc  in  less  than  carloads 
under  the  western  classification  is  4th  class,  and  in  carloads  5th 
class ;  the  intermediate  class  rates  from  Chicago  to  Keno  are  4th 
class,  $2.10  and  5th  class  $1.85.  These  rates  apply  as  maxima, 
and  therefore  the  rate  on  sheet  zinc  from  Chicago  to  Keno  is  C. 
L.  $1.85  and  L.  C.  L.  $2.10.  The  rate  on  zinc  slab,  which  takes 
the  same  classification  as  sheet  zinc,  but  a  lower  terminal  rate, 
is  made  by  the  combination,  while  that  on  sheet  zinc  is  limited 
by  the  intermediate  class  rate.  There  are  also  a  few  intermedi- 
ate commodity  rates  which  apply  as  maxima,  and  have  the  same 
effect  in  establishing  the  point  to  which  the  combination  of  the 
terminal  and  local  back  will  apply. 

It  will  be  seen  that  under  this  system  of  rate-making  the  rate 
upon  the  Pacific  Coast  increases  as  we  proceed  farther  east,  or 
as  the  distance  decreases,  until  limited  by  the  intermediate  class 
or  commodity  rate.  Rates  are  uniformly  higher  at  the  nearer 
intermediate  point  through  which  the  traffic  passes  than  at  the 
more  distant  terminal.  This  was  attacked  in  the  complaint 
as  obnoxious  to  the  3d  and  4th  sections  of  the  Act  to  regulate 
commerce.  Upon  the  trial,  however,  the  complainants  did  not 
insist  upon  this  point,  and  the  facts  would  not  have  been  re- 
ferred to  here  had  not  some  statement  of  them  been  necessary  to 
render  intelligible  the  remainder  of  the  case. 

The  complaint  also  attacked  the  method  of  rate  making  from 
territory  east  of  the  Missouri  Eiver  to  the  Pacific  Coast,  and 
this  point  was  earnestly  pressed  by  the  complainants.  At  the 
present  time  these  rates  are  made  upon  what  is  known  as  the 
blanket  system;  that  is,  rates  from  all  that  territory  are  the 
same.  The  first  class  rate  for  instance  from  St.  Louis  to  San 
Francisco  is  $3  per  hundred  pounds  and  the  same  rate  obtains 
from  New  York.  This  is  true  of  all  classes,  except  that  class 
E  takes  a  rate  5  cents  lower  from  the  Mississippi  Eiver  than 
from  points  east,  and  another  5  cents  lower  from  the  Missouri 
River  than  from  the  Mississippi,  and  that  the  5th  class  and  class 
D  are  each  5  cents  lower  from  the  Missouri  than  from  the 
Mississippi  and  points  east.  Commodity  rates  follow  the  same 
rule,  and  in  general  it  may  be  stated  that,  sul^iect  to  the  excep- 
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tion  in  class  rates  above  named  and  to  certain  exceptions  in  oom- 
modity  rates,  which  need  not  bo  referred  to  in  detail^  all  ooni- 
mon  points  east  of  the  Missouri  River  take  the  same  rate  to 
Pacific  Coast  terminals,  and  to  those  points  which  base  upon 
Pacific  Coast  terminals.  This  so-called  blanket  system  of  rate 
making  is  vigorously  attacked  by  the  complainants^  who  insist 
that  what  are  termed  ^'graded"  rates  should  obtain ;  that  is,  that 
the  rate  should  increase  toward  the  Atlantic  seaboard ;  and  as 
one  reason  for  this,  it  is  asserted  that  such  graded  rates  were 
until  recently  in  effect 

There  is  no  means  of  determining  exactly  what  these  ratee 
were  previous  to  1887,  when  carriers  were  first  required  by  law 
to  publish  and  file  their  tariffs.  An  examination  of  the  first 
transcontinental  tariff  filed  with  the  Commission  shows  that 
graded  rates  were  then  in  effect  By  that  tariff  the  first  dasB 
rate  was,  from  the  Missouri  River  $4,  from  the  Mississippi 
$4.50,  from  Chicago  points  $4.70 ;  while  east  of  Chicago  rates 
were  apparently  made  by  combination  upon  Chicago.  This 
tariff  seems  to  have  been  in  the  nature  of  an  experiment^  and 
very  frequent  changes  were  made  between  that  date  and  Janu- 
ary 1,  1889,  when  a  tariff  was  put  into  effect  which  continued 
substantially  the  same,  so  far  at  least  as  these  gradations  were 
concerned,  down  to  1894.  By  this  tariff  the  following  differ- 
entials or  grades  were  made:  from  the  Missouri  to  the  Missis- 
sippi 20  cents ;  from  the  Mississippi  to  Chicago  20  cents ;  from 
Chicago  to  Cincinnati  5  cents ;  from  Cincinnati  to  Pittsbu^  5 
cents ;  and  from  Pittsburg  to  New  York  20  cents.  Under  west 
bound  tariff  No.  T  1,  effective  April  11,  1893,  which  contin- 
ued in  effect  until  the  rate  war  of  1894,  the  first  class  rate  was 
as  follows :  From  the  Missouri  Eiver  $3 ;  from  the  Mississippi 
$3.20 ;  from  Chicago  $3.40 ;  from  Cincinnati  $3.45 ;  from  Pitts- 
burg $3.50,  and  from  New  York  $3.70.  The  same  principle 
was  applied  to  commodity  rates.  Although  in  many  cases  the 
grade  was  slight,  and  in  some  few  cases  was  not  perhaps  made 
at  all,  previous  to  1894  the  principle  of  graded  rates  was  uni- 
formly recognized  in  transcontinental  tariffs. 

In  the  beginning  of  that  year,  owing  to  conditions  which  will 
be  hereafter  detailed,  a  transcontinental  rate  war  occurred 
which  lasted  actively  for  two  years,  and  the  effects  of  which 
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continued  for  sometime  afterwards.  One  of  the  first  results  of 
this  disturbance  was  to  abolish  the  graded  rate ;  first  as  far  east 
as  Chicago,  and  later  all  the  way  to  the  Atlantic  coast.  Under 
the  tariff  of  June  25,  1898,  which  is  said  to  have  restored  trans- 
continental rates  to  a  normal  condition,  this  blanket  system  was 
retained. 

The  contention  of  the  complainants  in  this  respect  is  in  favor 
of  the  middle  west  as  against  the  Atlantic  seaboard.  Since  St. 
Louis  is  more  than  one  thousand  miles  nearer  San  Francisco 
than  New  York  its  business  interests  insist  that  it  ought  to  be 
given  the  advantage  of  that  difference  in  distance.  The  de- 
fendants justify  the  present  tariff  upon  the  ground  of  water 
competition,  and  the  facts  bearing  upon  that  issue  will  be  stated 
later.  No  particular  industry  is  complaining.  The  testimony 
tended  to  show  and  we  find  that  since  1894,  when  graded  rates 
were  first  abolished  and  the  blanket  system  put  in  effect,  the 
middle  west  has  been  steadily  gaining  in  its  sales  upon  the  Pa- 
cific Coast  in  comparison  with  the  Atlantic  seaboard.  Pacific 
Coast  jobbers  now  buy  much  more  extensively  in  the  middle 
west  than  they  did  five  or  ten  years  ago.  Middle  west  jobbers 
sell  more  upon  the  Pacific  Coast  than  they  did  formerly.  It 
was  said  that  at  least  60  per  cent  of  the  goods  consumed  upon 
the  Pacific  Coast,  which  originate  in  the  east,  came  from  points 
west  of  Buffalo  and  Pittsburg.  This  gain  of  the  middle  west 
in  Pacific  Coast  business  seems  to  be  due  mainly  to  the  increase 
of  manufacturing  in  that  section,  and  in  a  measure  to  the  fact 
that  middle  west  jobbers  and  manufacturers  have  worked  Pa- 
cific Coast  territory  with  more  vigor  and  persistence  than  their 
eastern  competitors.  It  will  be  observed,  moreover,  in  the  sub- 
sequent statement  of  the  case,  that  freight  rates  from  1894  to 
1898  were  such  as  to  stimulate  business  from  the  middle  west; 
and  it  should  be  still  further  noted  that  while  the  terminal  rate 
is  blanketed  from  the  Missouri  River,  the  "intermediate"  class 
rates  in  all  cases,  and  intermediate  commodity  rates  in  many 
instances,  are  still  graded.  The  first  class  intermediate  rate 
to  California  points  under  the  present  tariff  is :  from  the  Mis- 
souri River  $3.50,  from  the  Mississippi  $3.70,  from  Chicago 
$3.90;  while  from  points  east  of  Chicago  the  rate  seems  to  be 
made  by  a  combination  upon  Chicago.  The  effect  of  this  is  to 
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give  the  Missouri  River  an  advantage  over  the  Mississippi  sni 
Chicago  in  all  territory  covered  by  the  intermediate  rate,  and 
to  virtually  prohibit  business  from  points  east  of  Chicago  in 
that  territory. 

The  most  serious  complaint  is  addressed  to  the  alleged  dis- 
crimination against  eastern  jobbers  in  favor  of  Pacific  Coast 
jobbers.  By  eastern  jobbers  are  now  meant  all  those  located 
east  of  the  Missouri  River,  although  it  does  not  appear  that  any 
considerable  business  is  transacted  by  jobbing  houses  east  of 
Chicago.  The  tariff  complained  of  is  that  of  June  25,  1898, 
and  the  above  discrimination  is  alleged  to  be  effected  by  mak- 
ing too  wide  a  difference  between  carloads  and  less  than  car- 
loads, and  by  applying  a  scheiAe  of  varied  commodity  rates 
which  prevents  the  shipping  of  different  articles  of  a  similar 
character  in  the  same  package,  and  the  combining  of  similar 
articles  in  carloads. 

It  is  very  difficult  to  state  in  a  comprehensive  way  the  extent 
of  the  difference  in  rates  applicable  to  carload  and  less  than 
carload  shipments.  The  western  classification  places  many  ar- 
ticles in  the  4th  class  when  shipped  in  less  than  carloads,  and 
in  the  5th  class  when  shipped  in  carloads.  The  difference  be- 
tween 4th  and  5th  class  rates  is  30  cents  from  the  Missouri 
River  and  25  cents  from  the  Mississippi  River  and  points  east 
It  has  already  been  stated  that  the  great  bulk  of  transcontin- 
ental traffic  moves  upon  commodity  rates.  An  examination  of 
the  westbound  commodity  tariff  shows  that  2,219  articles  so 
move,  of  which  922  have  both  carload  and  less  than  carload 
rates;  835  take  the  same  rate  both  carload  and  less  than  car- 
.  load,  while  462  are  provided  with  carload  rates  only.  Of  the 
922  articles  taking  both  carload  and  less  than  carload  rates,  the 
differential  is  in  very  many  instances  50  cents  per  100  pounds. 
There  are  152  instances  in  which  that  difference  is  less  and  29 
in  which  it  is  greater  than  50  cents.  In  case  of  the  462  arti- 
cles which  take  only  a  carload  conmiodity  rate,  any  less  than 
carload  movement  is  under  the  class  rate,  and  this  produces  a 
differential  which  is  very  much  greater,  being  in  some 
instances  more  than  $3.00,  in  almost  no  instance  less  thari 
$1.00  per  100  pounds,  and  making  a  less  than  carload  rate, 
which  is  in  almost  every  instance  more  than  double  the  carload 
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rate.  It  was  said  by  several  witnesses  for  the  complainants 
that  the  differential  would  average  50  cents  per  100  pounds. 
This  was  probably  intended  to  refer  to  the  traffic  in  which  the 
witness  was  interested,  and  it  seems  probable  that,  as  applied 
to  the  transportation  involved  in  this  proceeding,  that  may  be 
a  fair  average.  While  an  average  differential  might  be  figured 
out  from  the  entire  schedule,  the  statement  of  it-  would  mean 
little  or  nothing. 

Any  general  statement  of  this  sort  is,  however,  of  but  little 
consequence.  It  is  much  more  important  to  understand  the 
manner  in  which  these  differentials  discriminate  against  the 
eastern  wholesaler,  and  the  extent  of  that  discrimination. 

The  great  bulk  of  manufactured  articles  consumed  upon  the 
Pacific  Coast  is  produced  in  the  east.  Whether  those  conamodi- 
ties  are  wholesaled  by  the  Pacific  Coast  jobber  or  by  the  mid- 
dle west  jobber  the  shipment  is  ordinarily  in  carloads  from  the 
factory  to  the  warehouse  of  the  jobber  and  in  less  than  carloads 
from  thence  to  the  retailer.  Of  rail  shipments  from  eastern 
factories  by  Pacific  Coast  jobbers  at  least  90  per  cent  goes  in  car- 
load lots  and  a  considerable  portion  of  the  balance  are  emer- 
gency orders  which  require  quick  delivery.  Upon  the  other 
hand,  testimony  showed  that  the  eastern  jobber  could  distribute 
to  the  retailer  in  carloads  only  to  a  very  limited  extent.  When 
it  is  remembered  that  the  warehouse  of  the  Pacific  Coast  jobber 
is  located  at  a  terminal  point,  and  that  the  rate  from  the  east 
to  the  intermediate  point  is  made  by  adding  the  local  from  this 
terminal  point  back  to  the  intermediate  point,  it  will  be  seen 
that  the  wholesaler  upon  the  Pacific  Coast  has  the  advantage  of 
the  wholesaler  in  the  east  by  the  difference  between  the  carload 
and  less  than  carload  rate.  This  advantage  is  important  just 
in  proportion  as  the  value  of  the  goods  per  hundred  pounds,  or 
more  properly  the  margin  of  profit  per  hundred  pounds,  is 
greater  or  less. 

A  concrete  illustration  will  make  this  clear,  and  for  that  pur- 
pose we  may  take  bar  iron.  The  rate  on  this  commodity  from 
the  east  to  Pacific  Coast  tenninals  is  C.  L.  75  cents,  L.  C.  L. 
$1.25.  Assume  now  some  intermediate  point  to  which  the  local 
rate  from  the  terminal  is  50  cents  L.  C.  L.  The  Pacific  Coast 
jobber  pays  in  freight  upon  a  hundred  pounds  of  iron  delivered 
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to  the  retailer  at  that  point  75  cents  to  his  warehouse  and  50 
cents  local,  in  all,  $1.25 ;  while  his  eastern  competitor  pays  on 
the  L.  C.  L.  shipment  from  his  warehouse  $1.75.  This  gives 
the  Pacific  Coast  jobber  a  clear  advantage  of  50  cents  in  the 
freight  rate  at  all  points  which  base  upon  the  terminal  point 
The  testimony  of  the  complainants  tended  to  show,  nor  was  it 
denied  by  the  defendants,  that  the  profit  to  the  jobber  in  the 
handling  of  bar  iron  is  less  than  50  cents  per  hundred  pounds. 
Unless,  therefore,  there  be  some  compensating  advantage  to  the 
eastern  jobber  he  is  by  this  differential  prohibited  from  whole- 
saling this  commodity  to  retailers  upon  the  Pacific  Coast  when 
his  shipment  from  the  east  is  in  less  than  carloads. 

It  should  also  be  noticed  that  the  eastern  jobber  must  pay  the 
freight  on  the  carload  shipment  from  the  factory  to  his  ware- 
house in  the  east  It  appears  that  in  some  instances  freight  al- 
lowances are  made  by  manufacturers  which  to  an  extent  equal- 
ize any  disadvantage  of  location  upon  the  part  of  the  whole- 
saler. The  testimony  is  not  sufficiently  definite  for  us  to  de- 
termine to  what  extent  this  is  true,  nor  whether  in  case  an  al- 
lowance of  that  kind  is  made  the  jobber  upon  the  Pacific  Coast 
can  also  obtain  the  benefit  of  it.  We  are  unable  to  make  any 
finding  in  this  respect,  but  it  is  evident  that  owing  to  the  blanket 
system  of  rate  making  from  territory  east  of  the  Missouri  River 
the  jobber  of  the  middle  west  labors  under  an  additional  disad- 
vantage of  greater  or  less  importance  growing  out  of  this  fact. 

It  appeared  that  the  eastern  jobber  was  enabled  to  some  ex- 
tent to  combine  shipments,  sending  an  entire  carload  to  one 
consignee  upon  the  Pacific  Coast  and  there  distributing  to  dif- 
ferent purchasers;  but  it  was  said  that  this  method  of  hand- 
ling business  was  extremely  unsatisfactory  and  but  little  re- 
sorted to. 

What  is  true  of  bar  iron  is  also  true  of  most  classes  of  heavy 
hardware,  so  called,  which  include  most  kinds  of  manufactured 
iron  in  its  simpler  forms,  as  sheet  iron,  corrugated  iron,  nails, 
pipe,  horseshoes  and  in  general  any  fonn  of  hardware  where  the 
cost  of  manufacture  has  not  added  very  materially  to  the  price 
of  the  raw  material.  It  also  appeared  that  the  same  thing  was 
true  of  some  of  the  more  bulky  articles  among  drugs  and  medi- 
cines, paints    and    oils,    stationery    supplies,  wagon  material, 
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plumbers'  supplies  and  some  other  lines,  with  respect  to  which 
the  differential  often  exceeded  and  generally  approximated  the 
profit  per  hundred  pounds  to  the  wholesaler.  The  testimony 
of  retailers  upon  the  Pacific  Coast  was  to  the  effect  that  after 
the  putting  in  of  the  tariff  of  June  25,  1898,  they  were  unable 
to  buy  many  of  the  heavier  articles  from  eastern  jobbers.  We 
think  it  appears,  and  we  find,  that  with  respect  to  many  of  the 
more  bulky  articles  above  named  the  differential  is  prohibitive 
against  the  eastern  wholesaler. 

\Vhile,  however,  this  is  true  of  many  heavier  articles,  it  is  not 
true  of  the  greater  number  of  commodities  in  which  the  eastern 
wholesaler  deals.  In  case  of  the  higher  priced  commodities  the 
profit  per  hundred  pounds  is  much  greater  than  the  differential. 
When  the  tariff  complained  of  took  effect  the  Simmons  Hard- 
ware Company  determined  to  equalize  the  disadvantage  which 
its  customers  incurred  by  making  a  freight  allowance  of  50  cents 
per  hundred  pounds.  At  first  this  allowance  was  paid  upon  all 
articles,  but  it  soon  became  evident  that  there  were  certain  arti- 
cles which,  including  the  freight  allowance,  were  handled  at 
actual  loss,  and  that  company'  very  soon  ceased  to  pay  freight 
allowances  upon  these  commodities.  The  vice-president  testi- 
fied that  these  commodities  were  the  fifteen  following:  Shot, 
bar-lead,  grindstones,  nails,  wire,  rope,  anvils,  sheet-zinc,  sheet- 
steel,  horseshoes,  sheet-iron,  staples,  wire-staples,  small  chains. 
Except  so  far  as  these  articles  can  be  shipped  in  carloads,  either 
straight  or  combined,  they  cannot  be  wholesaled  from  the  east 
upon  the  Pacific  Coast.  It  was  claimed  that  these  heavier  ar- 
ticles were  usually  staple  commodities,  and  that  the  inability  to 
handle  them  was  a  serious  handicap  upon  the  eastern  jobber, 
since  the  retailer  preferred  to  patronize  that  concern  which 
could  supply  all  his  wants.  There  is  probably  force  in  this 
claim,  although  it  was  denied  by  some  of  the  defendants.  It 
is  manifestly  impossible  to  find  definitely  to  what  extent  the 
differentials,  as  applied  to  the  entire  volume  of  business,  dis- 
criminate against  the  eastern  merchant. 

The  complainant  also  laid  great  stress  upon  the  injustice  of 
what  were  termed  varied  commodity  rates.  One  provision  of 
the  tariff  in  question  is  that  where  commodities  taking  different 
rates  are  shipped  in  the  same  package  the  entire  package  shall 
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pay  the  highest  rate  applicable  to  any  commodity  contained  in 
it.  It  was  urged  that  the  defendants  had  cimningly  devised 
this  scheme  of  commodity  rates  for  the  pui^pose  of  compelling 
the  eastern  jobber  to  incur  the  additional  expense  of  separate 
packages,  or  pay  a  higher  rate  than  his  western  competitor. 

This  will  perhaps  best  appear  from  another  illustration. 
Door  bolts  take  a  rate  of  $1.50,  horse  cards  $1,90,  dog  collars 
$2.20  and  grass  hooks  $1.75.  These  are  all  applicable  in  any 
quantity,  there  being  no  carload  rates  in  case  of  any  of  these 
commodities.  The  Pacific  Coast  jobber  purchases  from  the 
factory  in  original  packages  and  ships  to  his  warehouse  upon 
the  rate  applicable  to  each  commodity.  If  now  his  eastern  com- 
petitor makes  sale  to  a  retailer  upon  the  Pacific  Coast  of  a  lim- 
ited quantity  of  each  of  these  four  commodities,  he  must  do  one 
of  two  things:  either  place  them  all  in  one  package  paying  a 
rate  upon  the  whole  of  $2.20,  or  put  them  into  separate  pack- 
ages, thereby  incurring  the  expense  of  packing  and  being 
obliged  to  pay  freight  upon  the  weight  of  the  boxes. 

It  is  also  insisted  that  by  refusing  the  right  to  ship  in  mixed 
carloads  and  by  unnecessarily  distinguishing  between  commodi- 
ties of  the  same  character  which  take  a  carload  rating,  a  dis- 
crimination is  worked  against  the  eastern  jobber.  Take  for 
example,  sheet  iron,  black  and  galvanized.  The  tariff  now  in 
force  applies  commodity  rates,  L.  C.  L.  $1.25,  C.  L.  $.80,  to 
black  sheet  iron  No.  16  and  heavier;  the  same  rates  to  black 
sheet  iron  No.  1 7  and  lighter ;  the  same  rates  to  galvanized  sheet 
iron.  These  commodities  cannot  be  shipped  in  mixed  carloads, 
and  the  result  of  naming  each  of  these  articles  as  a  separate 
commodity  is  to  prevent  the  eastern  jobber  from  shipping  a  car- 
load containing  a  quantity  of  these  three  kinds  of  sheet  iron. 
The  jobber  upon  the  Pacific  Coast  can  without  inconvenience 
purchase  an  entire  carload  of  each  one  of  these  articles ;  the  east- 
em  jobber  can  seldom  sell  a  whole  carload  of  any  one  of  them 
to  a  retailer,  but  could  often  sell  a  carload  if  he  had  the 
right  to  combine  the  three  articles  in  the  same  shipment. 
It  is  evident  that  the  varied  commodity  rates  and  the  refusal 
to  combine  similar  commodities  in  carloads  do  give  the  Pacific 
Coast  jobber  a  material  advantage  over  the  eastern  jobber ;  just 
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how  great  that  advantage  may  be  cannot  be  definitely  deter- 
mined. 

The  defense  in  this  ease  was  undertaken  by  both  the  jobbing 
interests  of  the  Pacific  Coast  and  the  defendant  carriers. 
Since  the  standpoint  is  different  in  case  of  each  of  these  parties 
their  claims  may  well  be  considered  separately. 

The  Pacific  Coast  jobbers  urged,  first,  that  owing  to  condi- 
tions under  which  they  did  business  in  comparison  with  their 
competitors  in  the  middle  west,  they  must  have  some  advantage 
in  the  rate  in  order  to  exist  at  all,  and  second,  that  from  their 
peculiar  location  they  were  entitled  to  as  great  a  measure  of 
preference  as  they  were  given  by  the  tariff  in  issue. 

The  jobbing  busineiss  of  the  Pacific  Coast  is  transacted  under 
peculiar  conditions.  As  already  said,  the  supplies  of  the  job- 
ber are  almost  entirely  drawn  from  the  east  and  middle  west. 
Jobbing  houses  are  situated  mainly  upon  the  Coast,  and  these 
supplies  are  therefore  taken  to  the  coast  and  from  thence  sent 
back  into  the  interior.  Owing  to  the  method  by  which  rates 
are  made,  it  necessarily  follows  that  the  territory  to  which  the 
coast  jobber  can  distribute  is  limited.  It  has  been  seen  that 
the  "intermediate"  rate  limits  the  territory  within  which  the 
rate  to  intermediate  points  is  made  by  building  up  upon  the 
terminal  rate,  and  it  is  evident  that  as  soon  as  this  limit  is 
passed  going  towards  the  east  the  Pacific  Coast  jobber  is 
at  a  disadvantage  in  the  freight  rate.  This  limit  is  not 
the  same  with  respect  to  all  commodities.  In  case  of  sheet  zinc, 
as  we  have  already  seen,  it  is  but  155  miles,  while  in  some  few 
instances  the  combination  extends  back  from  the  coast  a  thou- 
sand miles,  possibly  farther.  Nor  does  the  line  of  demarca- 
tion so  fixed  exactly  correspond  with  the  actual  business  limit, 
since  the  jobber  can  only  operate  in  territory  accessible  to  most 
of  the  articles  in  which  he  deals.  The  distance  towards  the  \ 
east  which  is  open  to  the  jobber  upon  the  Pacific  Coast  varies  \ 
somewhat  in  different  lines  of  merchandise,  but  generally  speak-  ' 
ing  it  is  about  the  115th  meridian,  some  three  or  four  hundred 
miles  from  the  coast.  It  was  claimed  by  the  defendants,  and 
not  seriously  denied  by  the  complainants,  that  east  of  this  line 
the  territory  was  exclusively  occupied  by  the  eastern  wholesaler, 
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except  in  case  of  some  few  articles  originating  upon  the  Pacific 
Coast. 

This  scheme  of  rate  making  also  limits  the  territory  of  the 
individual  jobber  upon  the  Pacific  Coast  north  and  south  as 
well  as  east.  Eates  from  eastern  originating  points  are  the 
same  to  all  terminals.  Rates  to  interior  points  are  made  by 
adding  the  local  rate  to  the  nearest  terminal.  It  follows  there- 
fore that  the  jobber  located  at  some  terminal  point  like  San 
Francisco,  as  he  goes  north  or  south,  very  soon  enters  the  ter- 
ritory of  some  other  terminal  point,  like  Portland  or  Los  An- 
geles, in  which  his  local  rate  is  greater  than  that  of  his  com- 
petitor located  at  such  terminal.  The  effect  is  to  draw  a  series 
of  circles  with  each  terminal  point  as  a  center  within  the  cir- 
cumference of  which  the  jobber  located  at  the  terminal  point  has 
the  advantage  of  all  others. 

Not  only  does  this  confine  the  territory  within  which  a  par- 
ticular Pacific  Coast  jobber  can  compete  upon  even  terms  with 
some  other  Pacific  Coast  jobber,  but  it  also  limits  the  territory 
north  and  south  within  which  the  Pacific  Coast  jobber  has  the 
advantage  of  his  eastern  competitor.  Less  than  carload  rates 
from  the  east  are  the  same  to  interior  points  no  matter  upon 
what  terminal  a  particular  point  may  base,  and  it  soon  happens, 
therefore,  that  the  less  than  carload  rate  to  such  point  is  lower 
than  the  rate  arrived  at  by  combining  the  carload  rate  to  the 
terminal  point  and  the  local  rate  from  that  point.  Take  San 
Francisco  as  an  example.  Nominally,  rates  to  San  Francisco 
are  the  same  as  to  other  Pacific  Coast  terminals.  Owing  to  its 
superior  shipping  facilities  as  a  seaport  it  probably  enjoys  some 
actual  advantage  in  the  matter  of  the  rate.  When,  however, 
the  jobber  attempts  to  distribute  from  San  Francisco,  he  finds 
all  around  him  terminal  points  through  which  he  must  operate, 
Marysvillc  distant  upon  the  north  142  miles,  Sacramento  upon 
the  east  90  miles,  Stockton  to  the  southeast  103  miles  and  San 
Jose  to  the  south  50  miles.  Now,  the  rate  to  almost  any  inte- 
rior point  outside  this  cordon  of  terminals  is  made  by  adding 
the  local  from  these  points,  while  the  San  Francisco  jobber  must 
pay  the  local  from  San  Francisco  itself.  This  operates  to  ma- 
terially decrease  the  advantage  which  the  San  Francisco  whole- 
saler would  otherwise  possess.     But  still  further,  if  he  attempts 
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to  go  farther  north  he  very  soon  reaches  territory  where  the 
rate  bases  upon  Portland  and  where  his  combined  carload  and 
less  than  carload  is  higher  than  the  less  than  carload  rate  from 
St.  Louis.  So  if  he  attempts  to  proceed  south  he  speedily  comes 
to  a  point  where  the  rate  bases  upon  Los  Angeles  and  where  the 
combined  rate  is  in  favor  of  the  middle  west  jobber.  Canned 
goods  were  frequently  referred  to  in  the  testimony.  Taking 
this  commodity  as  an  illustration,  we  find  that  the  carload  rate 
to  San  Francisco  plus  the  local  rate  to  Ashland,  Ore.,  a  distance 
of  431  miles,  is  $2.08,  while  the  direct  L.  C.  L.  rate  from  the 
Missouri  River,  basing  on  Portland,  is  $2.  At  Mojave,  Cali- 
fornia, 382  miles  southeast,  the  combined  carload  and  less  than 
carload  rate  of  the  San  Francisco  jobber  is  $1.81,  as  .against 
a  direct  L.  C.  L.  rate  from  the  Missouri  River  of  $1.99. 

These  illustrations  serve  to  show  how,  while  this  scheme  of 
rate  making  favors  the  Pacific  Coast  jobber  as  a  class,  it  limits 
the  territory  of  the  individual  Pacific  Coast  jobber  both  as 
against  his  competitor  upon  the  coast  and  as  against  his  com- 
petitor in  the  east.  While  it  appears  that  San  Francisco  job- 
bers do  business  over  the  whole  Pacific  Coast,  it  is  done  at  a 
serious  disadvantage  beyond  the  limits  of  a  comparatively  nar- 
row sphere ;  indeed,  one  witness  in  behalf  of  the  complainants 
expressed  the  opinion  that  the  territory  of  the  wholesaler  upon 
the  coast  was  so  narrow  that  there  was  really  no  excuse  for  his 
existence. 

The  territory  of  jobbers  east  of  the  Missouri  is  of  course 
limited  against  one  another.  It  is  not  material  here  to  discuss 
the  extent  of  that  limitation,  since  we  are  considering  the  com- 
petition between  eastern  jobbers  as  a  whole  and  those  upon  the 
Pacific  Coast.  The  fact  that  the  rate  from  the  warehouse  of 
every  wholesaler  in  the  middle  west  to  the  store  of  each  retailer 
upon  the  coast  is  the  same,  gives  him  an  advantage  over  the  in- 
dividual Pacific  Coast  jobber  outside  the  Immediate  "sphere"  of 
the  latter,  which  in  a  measure  offsets  the  clecided  advantage  of 
the  Pacific  Coast  jobber  within  that  sphere. 

The  effect  of  thus  circumscribing  the  territory  of  the  Pacific 
Coast  jobber  is  to  render  the  volume  of  his  business  compara- 
tively small.  Thflt  of  all  the  houses  with  which  he  competes 
in  the  east  is  much  more  extensive.  The  two  concerns  most 
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prominent  in  the  prosecution  of  this  proceeding  were  the  Sim- 
mons Hardware  Company  of  St.  Louis  and  Hibbard,  Spencer, 
Bartlett  &  Co.  of  Chicago ;  of  which  the  former  does  business  in 
all  portions  of  the  United  States  except  New  England,  while  the 
representative  of  the  latter  testified  that  the  operation  of  his 
house  was  only  limited  by  the  confines  of  the  earth.  Jobbers 
upon  the  Pacific  Coast  earnestly  insisted  that  these  great  es- 
tablishments were  not  dependent  upon  that  territory  for  any 
considerable  part  of  their  business,  and  that  they  used  it  as 
surplus  territory  in  which  they  could  afford  to  operate  at  a 
very  small  margin  of  profit.  It  also  appeared  that  owing  to  the 
distance  at  which  these  houses  upon  the  Pacific  Coast  were  lo- 
cated from  their  base  of  supply,  the  amount  of  stock  carried 
was  very  large  in  proportion  to  the  volume  of  business  done; 
and  that  the  expense  of  transacting  that  business  was  greater 
than  in  the  east. 

Certain  articles  are  produced  upon  the  Pacific  Coast,  and  cer- 
tain others  are  imported  from  Europe  and  from  eastern  Asia, 
while  still  others  manufactured  in  the  eastern  portion  of  the 
United  States  are  sold  at  a  delivered  price.  With  respect  to  all 
these  the  Pacific  Coast  jobber  has  the  advantage  of  his  eastern 
rival.  But  it  did  not  at  all  definitely  appear  what  the  extent  of 
that  advantage  might  be.  We  are  inclined  to  think  that  if  the 
Pacific  Coast  jobber  had  no  advantage  in  the  freight  rate  at 
which  he  could  bring  his  merchandise  from  points  of  produc- 
tion and  distribute  it  to  points  of  consumption,  he  would  find 
it  extremely  difficult  to  hold  his  own. 

The  principal  contention  of  the  Pacific  Coast  jobbers  is  that 
their  location  entitles  them  to  such  an  advantage.  The 
controlling  factor  in  that  location  is  the  possibility  of  bring- 
ing in  goods  from  the  Atlantic  seaboard  and-  foreign  countries 
by  water.  The  effect  of  water  competition  is  also  the  defense 
lar2:ely  relied  upon  by  the  carriers  in  justification  of  their 
tariffs,  and  the  facts  in  reference  to  it  as  applicable  to  each  may 
be  stated  together. 

Several  of  the  jobbing  houses  whose  representatives  testified 
in  this  proceeding  were  established  at  Sacramento  and  San 
Francisco  a  half  century  ago.  At  that  time  the  only  means 
available  for  the  transportation  of  merchandise  from  the  Atlan- 
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tic  seaboard  to  their  warehouses  was  by  sailing  vessel  around 
Cape  Horn,  or  through  the  Straits  of  Magellan.  In  1854  the 
Panama  railroad  was  constructed.  By  this  route  freight  passes 
from  New  York  to  Colon  by  ship,  from  Colon  to  Panama,  a 
distance  of  fifty  miles,  by  rail,  and  from  Panama  to  San  Fran- 
cisco by  water.  Upon  this  route  steamers  have  been  used  in- 
stead of  sailing  vessels,  the  distance  is  much  shorter,  the  time 
much  quicker,  the  certainty  of  arrival  much  greater,  and  gener- 
ally the  advantages  offered  are  much  superior  to  those  by  sail 
around  South  America.  It  has  from  the  first  transacted  a  con- 
siderable amount  of  business  between  the  two  coasts. 

The  first  transcontinental  line  of  railroad  was  the  Central 
Pacific  in  connection  with  the  Union  Pacific,  and  was  opened 
for  business  in  1869.  This  line  at  once  began  to  compete  for 
transcontinental  freight,  with  no  great  amount  of  success  at 
first.  It  succeeded  in  carrying  a  portion  of  the  higher  class 
merchandise,  but  the  great  bulk  of  all  commodities  continued 
to  move  by  water  or  by  the  Panama  route.  It  was  estimated 
that  as  late  as  1878  not  over  25  per  cent  of  the  total  tonnage 
moved  into  California  by  rail.  In  that  year,  for  the  purpose 
of  obtaining  a  larger  share  of  this  trafiic,  the  rail  line  inaugu- 
rated what  was  known  as  the  special  contract  system  involving 
a  contract  between  the  railway  and  each  individual  shipper,  by 
which  the  merchant  agreed  to  patronize  the  railway  exclusively, 
in  consideration  whereof  the  railway  made  certain  special  rates 
of  freight.  These  rates  were  arrived  at  by  examining  the  ship- 
ments of  the  house  for  a  year  or  more  previous,  determining  the 
cost  at  which  these  goods  had  been  actually  shipped,  taking  into 
account  the  item  of  insurance  and  interest,  and  then  making  a 
rate,  not  as  low  as  the  water  rate,  but  one  which  on  the  whole 
was  fairly  equivalent  to  that  rate,  and  which  in  consideration 
of  the  superior  advantage  attending  the  rail  shipment,  it  was 
for  the  interest  of  the  shipper  to  pay.  This  system  was  not 
popular  at  the  outset,  but  before  long  every  important  jobbing 
house  in  San  Francisco,  with  one  exception,  had  made  a  con- 
tract of  this  kind.  The  effect  was  to  very  much  increase  the 
rail  tonnage.  It  seems  probable  from  the  testimony  of  Mr. 
Stubbs,  who  has  been  familiar  with  these  matters  from  the  rail- 
road standpoint  all  alorfg,  and  from  that  of  the  various  jobbers 
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who  were  importing  goods  at  that  time,  that  in  1884  when  this 
plan  finally  went  out  of  vogue,  the  percentage  of  rail  tonnage 
had  risen  from  25  per  cent  to  het^veen  60  and  75  per  cent. 

In  18S1  the  Atchison,  Topeka  &  Santa  Fe  Kailway  was 
built  to  a  connection  with  the  Southern  Pacific  at  Deming,  and 
in  1882  the  Texas  &  Pacific  connected  with  the  same  line  at 
El  Paso.  In  1883  the  Southern  Pacific  route  from  Xew  Or- 
leans was  opened,  and  the  same  year  saw  the  completion  of  the 
Rio  Grande  Western  and  the  extension  of  the  Santa  Fe  to 
^lojave.  In  the  northwest  the  Xorthem  Pacific  was  opened  for 
traffic  that  year,  and  the  completion  of  the  Oregon  Short  Line 
the  following  year  gave  the  Union  Pacific  an  entrance  into 
Portland.  The  multiplication  of  these  transcontinental  routes 
produced  a  corresponding  diversity*  of  interest,  and  the  testi- 
mony of  Mr.  Stubbs  was  that  the  contract  system  was  abandoned 
because  the  various  lines  could  not  agree  among  themselves  upon 
the  division  of  business  and  the  maintenance  of  rates.  To  ob- 
viate this  embarrassment  the  Transcontinental  Association  was 
organized,  having  for  its  purpose  a  pooling  distribution  of 
transcontinental  tratfic,  or  earnings,  and  the  fixing  and  main- 
taining of  transcontinental  tariffs.  Mr.  Stubbs  stated  that  the 
basis  of  the  tariffs  promulgated  by  this  association  was  the  rates 
which  had  been  actually  arrived  at  in  the  manner  stated  under 
the  special  contract  system. 

As  already  said,  the  Santa  Fe  reached  Mojave  in  the  latter 
part  of  IS  So  and  obtained  from  the  Southern  Pacific  by  lease 
and  purchase  rights  to  the  north  of  that  point  in  California, 
which  made  it  in  effect  a  California  through  route.  Upon  the 
strength  of  this  it  now  claimed  a  larger  portion  of  the  business 
than  the  members  of  the  Transcontinental  Association  were 
willing  to  concede  to  it.  The  result  was  a  dissolution  of  that 
association,  and  the  breaking  out  of  a  rate  war  which  lasted  for 
the  better  part  of  a  year.  For  the  purpose  of  ending  these  rate 
disturbances  the  Transcontinental  Association  was  reoiganized. 
After  the  passage  of  the  Act  to  regulate  conmieree  it  was  con- 
tinued in  force,  being  modified  by  the  elimination  of  all  pooling 
provisi«">ns,  and  having  for  its  object  the  making  and  maintain- 
ing of  transcontinental  rates. 

When  the  Central  Pacific  and  Unioif  Pacific  began  business 
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as  the  first  transcontinental  railway  line  they  found  in  the 
Panama  route  their  most  troublesome  competitor.  For  the  pur- 
pose of  controlling  this  competition  these  two  lines  and  their 
connections  in  1871  entered  into  a  contract  with  the  Pacific 
Mail  Steamship  Company,  which  then  did  the  ocean  carrying 
by  the  Panama  route  both  from  New  York  to  Colon  and  from 
Panama  to  San  Francisco,  by  which  the  railways  leased  and 
paid  for  the  entire  space  in  the  steamships  of  the  Pacific  Mail 
Company  which  was  devoted  to  California  business.  Under 
this  contract  the  Steamship  Company  disposed  of  this  space  ac- 
cording to  the  direction  of  the  railways,  naming  suclr  rates,  mak- 
ing such  regulations  and  generally  so  conducting  with  respect  to 
traffic  as  they  directed.  The  policy  of  the  railways  was  to  off- 
set the  Panama  route  against  the  clipper  ships.  This  contract 
was  taken  over  by  the  Transcontinental  Association  when  it  was 
formed,  and  it  continued  in  effect  with  some  slight  interruptions 
from  1871  until  December  31,  1892.  During  that  year  the 
Great  Northern  Railroad,  which  had  become  a  transcontinental 
line  and  a  member  of  the  Transcontinental  Association, gave  no- 
tice that  it  would  withdraw  from  the  association  on  December 
31,  and  in  consequence  the  association  itself  was  dissolved  and 
the  contract  with  the  Pacific  Mail  terminated. 

Previous  to  this  time  there  had  been  in  force  a  contract  be- 
tween the  Pacific  Mail  Steamship  Company  and  the  Panama 
Railroad  Company  under  which  the  steamship  company  ac- 
quired the  exclusive  use  of  the  Panama  Railway  for  business 
moving  between  the  Atlantic  and  Pacific  Coasts.  That  contract 
expired  about  this  same  time,  and  the  Pacific  Mail  declined  to 
renew  it  upon  the  original  terms  in  view  of  the  expiration  of  its 
own  contract  with  the  transcontinental  railways.  In  conse- 
quence the  Panama  Railroad  Company  put  on  a  line  of  steam- 
ers of  its  own  between  New  York  and  Colon  known  as  the  Co- 
lumbia Steamship  Company.  Meantime  the  merchants  of  San 
Francisco  had  become  dissatisfied  with  the  treatment  which  they 
were  receiving  from  the  railways.  They  knew  of  the  existence 
of  contracts  between  the  transcontinental  lines  and  the  Pana- 
ma route,  and  regarded  the  whole  arrangement  in  the  light  of  a 
monopoly  which  extorted  unreasonable  rates  and  imposed  un- 
reasonable conditions.  Learning  that  the  contract  between  the 
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Panama  Kail  road  and  the  Pacific  Mail  was  about  to  expire  thej 
proposed  to  put  on  a  line  of  steamships  between  San  Francisco 
and  Panama,  thus  making,  in  connection  with  the  Panama  Bail- 
road  and  its  own  steamships,  an  independent  line  from  Xew 
York  to  San  Francisco.  In  the  execution  of  this  plan  the  Xorth 
American  Xavigation  Company  was  organized  by  the  merchants 
of  San  Francisco. 

This  route  began  operations  in  the  year  1893,  and  attempted 
from  the  first  to  maintain  a  differential  upon  traffic  moving  be- 
tween the  Atlantic  and  Pacific  Coasts  which  would  deprive  the 
railroads  of  a  considerable  share  of  the  business  previously  han- 
dled by  them.  The  result  was  a  most  bitter  and  reckless 
rate  war  during  which  there  was  an  utter  demoralization  of 
rates  and  rate  conditions.  The  San  Francisco  jobbers  were 
upon  the  side  of  the  ocean,  and  not  only  were  rates  abnormally 
reduced,  but  differentials  were  abolished,  the  right  to  ship  in 
mixed  carloads  was  extended,  every  inducement  was  held  out 
to  the  jobber  of  the  middle  west  to  invade  the  territory  of  the 
Pacific  Coast.  The  Xorth  American  Xavigation  Company  only 
operated  about  one  year,  but  its  vessels  were  taken  over  by  the 
Panama  Company  and  the  competition  itself  continued  in  full 
force  until  the  end  of  the  year  1895. 

This  episode  had  been  an  expensive  one  for  all  parties  con- 
cerned. It  is  in  testimony  that  the  merchants  had  put  into  the 
Xorth  American  Xavigation  Company  $350,000,  which  Avas 
entirely  lost ;  and  their  indirect  loss  must  have  been  greater  still. 
They  had  seen  their  territory  diminish,  their  profits  grow  less, 
their  .business  decrease  under  the  competition  which  had  been 
fostered  by  rail  rates  from  the  east  The  situation  was  not  more 
satisfactory  to  the  railways  for  they  had  sacrificed  millions  of 
dollars  in  revenue  and  were  still  receiving  what  they  regarded 
as  abnormally  low  rates.  Both  parties  were  therefore  anxious 
for  some  sort  of  an  accommodation.  Representatives  of  the 
transcontinental  lines  upon  the  coast  were  instructed  to  mollify 
as  far  as  possible  Pacific  Coast  shippers  and  the  shippers  in 
their  turn  seem  to  have  been  anxious  to  meet  this  advance.  In 
1897  a  communication  was  addressed  to  the  railways  by  the 
jobbing  interests  upon  the  Pacific  Coast  stating  in  substance 
that  rates  ought  to  be  readjusted  in  the  interest  of  the  coast  job- 
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ber;  that  more  rigid  inspection  rules  should  be  enforced  pre- 
venting their  competitors  in  the  middle  west  from  obtaining 
fraudulent  rates;  and  intimating  that  if  this  was  done  they 
would  not  object  to  an  advance  in  rates  and  would  find  it  for 
their  interest  largely  to  place  shipments  with  railroads.  For 
the  purpose  of  effecting  some  arrangement  a  meeting  of  the 
transcontinental  lines  was  held  at  Del  Monte  in  the  fall  of  that 
year.  Eeprcsentatives  of  the  Pacific  Coast  jobbers  and  also  the 
jobbers  of  the  middle  west  were  present.  Both  parties  were 
heard  separately  and  much  discussion  was  had,  but  no  definite 
conclusion  reached.  The  conference  adjourned  to  meet  at  Mil- 
waukee the  following  spring.  Here  again  representatives  from 
both  the  coast  and  middle  west  were  present  and  presented  their 
views.  The  result  of  this  conference  was  the  tariff  of  June  25, 
1898,  which  is  attacked  in  this  proceeding. 

The  jobbers  of  the  middle  west  vehemently  insisted  that  in 
this  tariff  they  had  not  received  proper  consideration,  and  a  sub- 
sequent meeting  was  held  at  St.  Paul  in  May,  1899,  at  which 
the  matter  was  again  gone  into  by  the  parties  in  interest,  with 
the  result  that  the  Great  Northern  and  the  Northern  Pacific 
companies  modified  in  certain  essential  respects  the  tariff  of  the 
previous  June  by  a  supplement  taking  effect  May  1,  1899,  and 
known  in  this  case  as  the  St.  Paul  Supplement.  This  supple- 
ment reduced  in  some  instances  the  differentials  between  car- 
loads and  less  than  carloads,  and  modified  the  varied  commodity 
rates  in  the  hardware  schedule,  and  perhaps  in  some  others. 

The  complainants  insist  that  the  tariff  of  June  25,  1898, 
was  the  result  of  an  agreement  between  the  railways  and  the 
jobbers  of  the  Pacific  Coast  that  tariffs  should  be  adjusted 
in  their  favor,  and  that  they  in  consideration  would  patronize 
the  rail  instead  of  the  water ;  and  that  the  effect  of  that  agree- 
ment has  been  to  largely  destroy  effective  competition  by  water. 

From  1871  until  January  1,  1893,  the  Panama  route  was 
absolutely  controlled  with  respect  to  Pacific  Coast  business  in 
the  United  States  by  transcontinental  lines,  and  there  was  dur- 
ing that  period  no  competition  with  that  line.  For  some  years 
afterwards  that  competition  was  extremely  active.  It  appears 
that  finally  the  Pacific  Mail  became  the  steamer  part  of  the  line 
from  Panama  to  San  Francisco,  while  the  Columbia  Steamship 
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Company  oontinued  to  form  the  link  between  Xew  York  and 
Colon.  To-day  the  agent  of  the  Panama  Company  in  Xew  York 
makes  the  west  bound  rates  while  the  agent  of  the  Pacific  Mafl 
at  San  Francisco  controls  the  east  bound  shipments.  The  tai^ 
iff?  west  boimd  are  based  upon  the  corresponding  tariffs  of  the 
rail  lines,  being  20  per  cent  less  on  carloads  and  30  per  cent 
less  on  less  than  carloads.  This  apparently  gires  that  route 
substantially  the  full  capacity  of  its  steamers  in  traffic  At  the 
time  of  the  Milwaukee  meeting  the  agent  of  the  Panama  Com- 
pany iras  in^^ted  to  attend  and  did  so.  He  there  stated  to  the 
representatives  of  the  transcontinental  lines  that  he  should  earn 
3.0<X>  tons  per  month  and  should  make  whatever  rates  were  nec- 
essary. Apparently  the  above  adjustment  of  tariffs  loads  his 
vessels  to  that  extent  and  the  rail  lines  tacitly  suffer  the  mainte- 
nance of  those  differentials,  although  it  should  be  noted  that 
the  agent  of  the  Panama  route  said  that  while  he  published  he 
did  not  necessarily  maintain  that  tariff.  While  the  testimony 
in  this  case  fails  to  show  any  contract  or  understanding  through 
which  competition  by  the  Panama  route  is  limited  it  can  hardly 
be  said  that  at  tlie  present  time  that  line  affords  much  actual 
competition  between  the  coasts. 

With  respect  to  competition  by  the  all-ocean  route  the  mattei 
has  all  along  stc»od  entirely  otherwise.  At  first  this  was  the  only 
means  of  transportation  for  merchandise.  As  late  as  1S78  prob- 
ably 75  per  cent  of  the  entire  tannage  came  in  by  saiL  In  1884 
tliis  percentage  had  very  much  fallen,  but  still  equaled  25  per 
cent-  Since  then  there  has  been  a  further  decline^  the  testimony 
showing  that  for  the  last  ten  years  not  more  than  10  to  15  per 
cent  has  arrived  in  this  way.  But  there  is  nothing  in  the  case 
to  show  that  any  agreement  has  ever  subsisted  between  rail  lines 
and  the  route  around  South  America  as  to  any  division  of  traf- 
fic, or  any  establishment  of  rates. 

The  principal  witness  as  to  the  present  state  of  water  com- 
petition by  all-ocean  routes  was  Mr.  Jackson,  representative  of 
Flint,  Dearborn  4:  Co.,  of  Xew  York,  managers  of  the  principal 
line  of  clipper  ships  between  the  Atlantic  and  Pacific  Coasts. 
Mr.  Jackson  had  been  for  a  long  time  identified  with  this  busi- 
ness, and  was  familiar  with  its  history  in  the  past  and  in  its 
present  condition.    From  his  testimony  it  appeared  that  during 
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the  year  1898  there  were  shipped  from  New  York  to  Califor- 
nia, mainly  San  Francisco,  by  sailing  vessels  about  34,000  tons, 
and  from  Philadelphia  about  6,000  tons.  Substantially  the 
same  tonnage  had  been  forwarded  the  previous  year,  1897.  It 
also  appeared  that  some  other  vessels  were  engaged  in  the  same 
business  between  Philadelphia  and  San  Francisco,  and  perhaps 
between  New  York  and  Pacific  Coast  points.  Formerly  the 
tonnage  carried  by  these  lines  had  been  much  greater  than  it 
was  in  those  years.  For  some  years  previous  to  1890  it  had  va- 
ried from  50,000  to  100,000  tons  per  annum.  The  rate  war 
which  broke  out  in  1894  diverted  the  tonnage  from  sail  to  rail, 
and  the  effect  of  this  was  continued  after  the  close  of  those  rate 
disturbances  by  the  Spanish  war,  which  rendered  rates  of  in- 
surance high  and  ships  scarce.  The  outlook  for  the  future  was, 
however,  said  to  be  more  promising. 

Mr.  Jackson  in  addition  to  being  a  representative  of  Flint, 
Dearborn  &  Co.,  was  also  the  treasurer  of  the  American-Ha- 
waiian Steamship  Company,  a  corporation  organized  for  the 
purpose  of  owning  and  operating  a  line  of  steamers  between 
New  York,  San  Francisco  and  Hawaii  via  the  Straits  of  Ma- 
gellan. He  first  testified  in  November,  1899,  and  at  that  time 
this  company  had  placed  orders  for  four  steamers  of  8,500  tons 
each  to  be  used  in  this  service.  It  was  said  that  these  steam- 
ships would  carry,  beside  the  necessary  coal,  7,500  tons  of 
freight,  and  would  make  the  run  from  New  York  to  San  Fran- 
cisco in  about  60  days.  It  was  expected  that  each  steamer  would 
make  two  trips  per  year,  thus  affording  a  capacity  of  60,000 
tons  west  bound  which  it  was  believed  could  easily  be  obtained. 

Subsequently,  in  December,  1900,  Mr.  Jackson  again  testi- 
fied, and  then  stated  that  two  of  the  steamers  above  referred  to 
had  already  been  delivered  and  put  into  service ;  that  the  two 
others  referred  to  in  his  former  testimony  would  soon  be  ready 
for  delivery,  and  that  his  company  had  within  the  year  con- 
tracted for  three  larger  steamers  for  this  same  service  with  a 
capacity  of  15,000  tons  each.  He  stated  that  this  would  give 
a  total  carrying  capacity  west  bound  of  about  126,000  tons  per 
annum,  and  that  his  experience  and  observation  and  the  ex- 
perience and  obser\^ation  of  others  identified  with  this  enter- 
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prise  induced  the  confident  belief  that  traffic  to  this  amount 
could  be  obtained  easily  at  very  profitable  rates. 

Almost  every  article  which  moves  from  the  east  to  the  Pa- 
cific Coast  has  been  at  times  actually  carried  by  ocean.  A  list 
of  the  articles  transported  during  the  year  1898  was  introduced 
and  it  embraced  nearly  every  article  of  merchandise.  The  ter- 
ritory from  which  this  route  draws  its  freight  is  mostly  that  in 
the  immediate  vicinity  of  New  York.  Shipments  have  been 
taken  from  as  far  west  as  Chicago,  and  even  St.  Louis,  but  this 
is  of  rare  occurrence.  The  great  bulk  of  its  traffic  is  from  points 
east  of  Buffalo  and  Pittsburg. 

In  the  making  of  rates  by -ocean  no  distinction  as  such  is  ob- 
served between  carload  and  less  than  carload  lots.  Mr.  Jack- 
son testified  that  about  three-fourths  of  the  tonnage  fonvarded 
by  him  was  in  lots  exceeding  30,000  pounds  and  one-fourth  in 
lots  less  than  that  figure ;  the  range  of  the  smaller  lots  being  from 
1,000  to  20,000  pounds.  ^\Tiile  there  is  no  less  than  carload 
rate  as  such  the  amount  charged  per  hundred  pounds  for  smal- 
ler quantities  is  greater  than  that  charged  for  larger  quantities, 
the  difference  being  from  10  to  30  cents  per  hundred  pounds. 
Everything  depends,  however,  upon  the  quantity  offered  for  ship- 
ment and  the  state  of  the  ship's  contracts  for  the  freight.  Large 
quantities  are  often  taken  at  very  low  figures.  We  are  inclined 
to  think  that  the  ordinary  difference  made  by  water  between 
carloads  and  less  than  carloads,  while  not  a  fixed  sum,  is  consid- 
erably less  than  the  difference  prescribed  by  the  tariff  of  June 
25,  1898,  upon  rail  shipments. 

The  witness  objected  to  stating  the  exact  rates  at  which  mer- 
chandise had  been  carried  by  his  line,  but  did  give  some  illustra- 
tive examples :  among  others  the  following,  in  connection  with 
which  the  rail  rate  is  also  given, 

Water  Rate.  Rail  Rate. 

L.  C.  L.  C.  L. 

Bar  iron 30  to  35^  .      $1.26  $  .76 

Grindstones 32Vaif  1.90  .76 

Soil  pipe 35  to  40rf  1.90  .76 

Radiators 40  to  45<»  2.20  1.30 

Hardwood  lumber  ...     40  to  424  1.26  .76 

It  must  be  remembered  that  a  water  rate  of  a  certain  number 
of  cents  per  hundred  pounds  is  by  no  means  equivalent  in  value 
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to  the  shipper  to  a  rail  rate  of  the  same  amount.  Several  things 
must  be  taken  into  account  in  determining  the  relative  desira- 
bility of  the  two  rates.  The  item  of  marine  insurance  is  im- 
portant, and  Mr.  Jackson  stated  that  this  was  by  his  sailing  ves- 
sels about  1 1/2  per  cent  of  the  value  of  the  commodity ;  the  time 
occupied  in  transit  and  the  consequent  loss  upon  the  investment 
is  an  item  of  consequence,  the  ordinary  run  from  San  Francisco 
being  in  the  vicinity  of  135  days.  In  addition  to  this  is  the  lia- 
bility to  damage  by  salt  water  in  case  of  many  articles  as  well 
as  the  delay  and  imcertainty  incident  upon  that  means  of  trans- 
portation. No  witness  was  prepared  to  state  what  rate  by  ocean 
was  equivalent  to  a  rate  of  $1  by  rail ;  indeed  the  witnesses 
seemed  to  agree  that  it  would  be  impossible  to  answer  that  ques- 
tion definitely  since  its  answer  must  depend  upon  the  conmiodity 
transported.  One  witness  said  that  after  everything  had  been 
taken  into  account  he  would  still  pay  the  railways  on  most  com- 
modities a  rate  6  per  cent  higher  than  that  by  water. 

A  portion  of  the  disadvantages  attending  transportation  by 
water  will  be  largely  obviated  through  the  use  of  steamers  in 
place  of  sailing  vessels.  As  just  stated  the  ordinary  time  by 
sail  from  New  York  to  San  Francisco  is  estimated  at  135  days, 
but  the  time  actually  consumed  often  greatly  exceeds  this,  some- 
times being  as  much  as  a  whole  year.  This  uncertainty  as  to 
date  of  arrival  has  been  a  serious  objection  to  that  method  of 
carriage.  The  steamer  is  expected  to  make  the  run  around 
South  America  in  60  days,  and  its  arrival  can  probably  be 
counted  upon  with  more  exactness  than  arrivals  by  rail.  The 
item  of  insurance  will  also  be  much  less  with  steamers  than  with 
sailing  vessels  as  will  the  loss  on  the  investment  during  the  per- 
iod of  transit.  It  was  said  that  with  a  canal  across  the  Isthmus 
of  Panama  the  trip  from  New  York  by  the  steamers  now  ordered 
could  be  made  in  about  20  days,  and  that  doubtless  if  such  a 
canal  were  constructed  faster  steamers  would  be  put  on  which 
would  make  the  trip  in  from  15  to  16  days. 

It  does  not  appear  that  the  tariff  of  June  25,  1898,  although 
the  rates  were  materially  raised,  produced  much  effect  upon  the 
tonnage  moved  by  water.  There  can  be  no  doubt  that  the  differ- 
ent carriers  believed  that  one  result  of  the  putting  in  of  this  tar- 
iff would  be  to  retain  at  higher  rates,  if  not  to  actually  increase, 
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their  transcontinental  shipments,  and  there  is  just  as  little  ques- 
tion that  the  jobbers  of  the  Pacific  Coast  had  given  the  rail 
lines  to  so  understand.  There  does  not  appear  to  have  be«a  or 
to  be  any  definite  agreement  of  that  sort  It  is  rather  a  result 
growing  out  of  the  situation  of  the  parties;  a  modus  vivendi  so 
to  speak.  It  is  to  the  interest  of  the  Pacific  Coast  jobber  that 
these  differentials  be  maintained,  and  he  can  well  afford  not  to 
be  too  zealous  in  seeking  better  rates  by  water  so  long  as  they  are 
maintained.  At  the  same  time  the  jobbers  upon  the  Pacific 
Coast  appear  to  be  free  to  avail  themselves  of  the  water  route 
whenever  it  is  for  their  substantial  interest  to  do  so.  They  re- 
gard the  ocean  as  tlie  regulator  of  their  rates  and  would  hes- 
itate to  extinguish  or  cripple  that  means  of  transportation.  The 
testimony  shows  that  large  quantities  of  merchandise  are 
brought  in  by  water  now,  and  that  still  lai^r  amounts  would 
come  by  that  route  if  rates  were  sufficiently  inviting. 

The  organizers  and  promoters  of  the  American-Hawaiian 
Steamship  Company  are  persons  long  identified  with  this  busi- 
ness and  familiar  with  all  the  conditions  surrounding  it.  The 
fact  that  this  company  has  taken  measures  to  provide  the  large 
amount  of  tonnage  above  indicated  shows  conclusively  that  there 
is  no  hard  and  fast  agreement  which  prohibits  the  Pacific  Coast 
joWkt  from  patronizing  the  ocean  carrier.  Undoubtedly  the 
effect  of  the  tariff  of  June  25,  1S9S,  was  to  limit  to  a  degree 
comj^etition  by  ocean  and  probably  to  secure  the  maintenance 
of  somewhat  higher  rail  rates  than  could  otherwise  be  kept  in 
force:  but  active  competition  by  water  still  exists  and  is  rapid- 
ly increasing.  Xo  suggestion  was  made  in  this  case  that  ter- 
minal rate?,  either  carload  or  less  than  carload,  were  unduly 
high. 

The  carrier  must  meet  this  water  competition  mainly  with 
the  carload  rate.  Ninety  per  cent  of  the  merchandise  brought 
from  the  east  to  the  Pacific  Coast  by  Pacific  Coast  jobbers  c«?mes 
in  c.'arLiad  lots.  The  less  than  carload  shipments  are  often  in 
the  nature  of  emergency  orders  requiring  quick  delivery  and  nor 
therefore  susceptible  of  ocean  carriage. 

It  is  alsi>  insisted  that  the  varied  commodity  rates  complained 
of  are  justified  by  ci"^nditions  introduced  by  water  competition. 
The  liability  to  L^iss  and  damage  during  transit  by  ocean  differs 
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greatly  with  different  articles.  Since  all  these  factors  enter 
into  the  comparative  estimate  of  the  desirability  of  a  given  water 
and  rail  rate  they  must  be  taken  into  accoimt  in  fixing  the  rail 
tariff.  It  will  be  remembered  that  bar  iron,  sheet  iron  one  thick- 
ness, sheet  iron  of  another  thickness,  and  corrugated  iron  are  all 
treated  as  different  commodities,  and  this  is  said  to  be  justified 
by  the  fact  that  conditions  of  ocean  shipment  are  different  with 
these  different  articles.  Bar  iron  is  less  liable  to  damage  than 
the  other  kinds  named ;  thin  sheet  iron  is  more  liable  to  damage 
by  salt  water  and  to  be  bent  and  injured  in  the  loading  and  un- 
loading from  the  vessel ;  corrugated  iron  is  liable  to  be  injured 
by  pressure  upon  it ;  and  for  these  reasons  if  the  water  rate  was 
the  same  the  shipper  might  avail  himself  of  it  in  one  case  and 
not  in  another,  and  to  meet  these  conditions  these  articles  must 
be  treated  as  different  commodities  by  rail.  While  this  claim  of 
the  defendants  is  referred  to  there  is  no  evidence  upon  which 
any  specific  finding  in  respect  to  it  can  be  made. 

The  carriers  further  justify  these  differentials  by  difference 
in  cost  of  service.  It  is  obvious  that  the  actual  expense  of  han- 
dling less  than  carload  business  is  greater  than  it  is  for  carload 
traffic.  The  carload  is  generally  loaded  and  unloaded  by  the 
shipper,  while  the  less  than  carload  is  handled  at  both  ends  by 
the  carrier.  In  the  former  case  there  is  but  one  entry  for  each 
carload  while  in  the  latter  there  are  from  25  to  150  in  case  of 
each  car  ^vhich  must  be  extended  upon  all  the  books  where  a  min- 
ute of  the  transaction  is  entered.  The  expense  of  providing  sta- 
tion facilities  is  very  much  greater  in  case  of  less  than  carload 
than  carload  business. 

In  addition  to  the  difference  in  expense  at  the  terminals  the 
actual  cost  of  hauling  is  much  more  in  the  less  than  carload 
than  in  the  carload.  A  crew  of  trainmen  averages  more  miles 
in  doing  carload  business  than  when  distributing  less  than  car- 
load traffic  from  station  to  station.  The  loading  of  carloads 
is  very  much  heavier  than  the  less  than  carload,  from  which  it 
results,  first,  that  less  non-paying  weight  is  hauled  in  carload 
traffic,  and  second,  that  the  car  is  more  nearly  used  up  to  its 
capacity.  A  freight  car  weighs,  approximately,  12  tons.  If 
that  car  be  loaded  with  6  tons  of  freight,  its  movement  involves 
the  handling  of  18  tons,  of  which  but  6  tons  are  paying  freight, 
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while  if  the  car  were  loaded  with  16  tons,  there  would  be  a  mwe- 
inent  of  28  tons,  of  which  16  tons  are  paying  freight  Assuming 
that  the  average  load  of  less  than  carload  business  is  6  tons,  and 
the  average  load  of  carload  business  16  tons,  and  that  the 
cost  of  hauling  per  ton  is  the  same  in  both  cases,  a  rate  of 
$1.00  on  carload  would  be  about  equivalent  to  $1.75  upon  less 
than  carload.  But  the  car  mileage  is  the  same  in  both  cases, 
and  the  cost  of  movement  does  not  increase  in  proportion  as  the 
weight  of  the  carload  increases,  so  that  upon  this  basis  of  load- 
ing there  would  actually  be  a  greater  difference  in  cost  of 
service. 

The  general  manager  of  the  Southern  Pacific  Company,  who 
was  introduced  as  a  witness  upon  this  point,  testified  that  he  had 
given  the  matter  considerable  attention  and  was  persuaded  that 
the  actual  cost  of  handling  less  than  carload  freight  upon  the 
Southern  Pacific  system  was  2\U  times  the  cost  of  handling  car- 
load freight.  He  further  said  that  less  than  carload  shipments 
averaged  in  weight  about  six  tons  per  car,  while  carload  ship- 
ments were  about  sixteen  tons  per  car.  It  appeared  however 
that  this  estimate  referred  to  the  Southern  Pacific  system  as  a 
whole,  embracing  both  local  and  transcontinental  traffic.  It  is 
evident  that  the  same  proportion  would  not  hold  good  with  re- 
spect to  the  latter  traffic  considered  alone. 

Shipments  via  the  southern  route  are  received  by  steamer  at 
Algiers  and  loaded  by  the  Southern  Pacific  Company  into  solid 
carloads.  The  witness  said  tliat  in  loading  these  cars  no  sub- 
stantial distinction  was  made  between  carload  and  less  than  ear- 
load  freight.  Loss  than  carload  business  received  by  rail  connec- 
tion from  points  oast  of  the  Missouri  River  is  stopped  at  some 
transfer  point,  being  taken  from  the  car  of  the  connecting  road 
and  transferred  to  ihe  car  of  the  transcontinental  line.  In  this 
operation  carloads  are  so  combined  that  each  car  is  substantially 
filled.  Still,  as  a  result  of  tliis  process,  less  than  carload  freight 
is  not  loaded  as  heavily  as  carload.  The  witnesses  all  agreed 
that  the  heaviest  loads  were  straight  carloads  received  from  the 
factory.  An  actual  accoimt  of  the  receipts  of  transcontinental 
business  at  the  city  of  Portland,  Oregon,  for  the  last  six  months 
of  the  year  1899  showed  that  about  one-fourth  of  all  the  cars 
contained  less  than  carload  freight :  that  the  weight  of  these  cars 
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was  about  seven  tons  as  against  fourteen  tons  of  carload  business, 
and  that  the  earnings  of  the  carload  freight  were  $288  per  car 
as  against  $270  in  less  than  carloads. 

The  relative  expense  must  be  estimated  not  from  the  transfer 
point,  but  from  the  point  of  origin,  and  it  is  quite  possible  that 
the  cost  of  shipping  less  than  carload  business  up  to  the  transfer 
station  may  be  relatively  greater  than  from  such  station  across 
the  continent.  Upon  the  other  hand  it  must  be  remembered  that 
while  the  earnings  of  the  less  than  carload  business  above  men- 
tioned were  somewhat  smaller  per  car  than  those  received  from 
carloads,  the  weight,  and  therefore  the  cost  of  hauling,  is  also 
considerably  less ;  and  that  these  earnings  were  computed  in  1899 
after  the  St.  Paul  Supplement,  which  in  some  instances  reduced 
the  less  than  carload  rate,  was  in  effect  upon  that  traffic. 

The  station  agent  at  Portland  testified  that  the  terminal  ex- 
pense at  his  station  was  three  times  as  much  per  ton  for  less  than 
carload  than  for  the  carload  business. 

It  is  impossible  to  make  an  exact  finding  as  to  the  relative 
cost  of  handling  this  carload  and  less  than  carload  transconti- 
nental business,  but  we  are  inclined  to  think  that  the  cost  of 
handling  the  less  than  carload  exceeds  the  carload  by  about  50 
per  cent. 

The  defendant  carriers  also  insist  that  these  differentials  are 
in  no  respect  abnormal ;  that  they  are  no  greater  than  differen- 
tials previously  in  force  in  transcontinental  tariffs  established 
under  normal  conditions;  and  no  greater  than  those  in  force 
under  tariffs  in  different  parts  of  the  country  at  the  present 
time.  In  substantiation  of  this  claim  the  differentials  in  ques- 
tion were  compared  with  those  of  transcontinental  tariffs  pre- 
vious to  the  breaking  out  of  the  rate  war  of  1894,  and  with  west 
bound  tariffs  now  in  effect  between  New  York  and  Omaha,  New 
York  and  Denver,  Chicago  and  Salt  Lake  City,  Omaha  and 
Denver,  and  also  those  made  by  the  Great  Northern  and  North- 
em  Pacific  in  west  bound  tariffs  between  St.  Paul  and  inter- 
mediate points. 

The  comparison  was  made  by  noting  the  number  of  instances 
in  which  the  differential  is  higher,  the  number  in  which  it  is 
the  same  and  the  number  in  which  it  is  less.  So  compared  it 
appears  tJbat  the  differentials  in  the  tariff  of  June  25,  1898, 
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are  not  greater  than  those  in  force  in  transcontinental  tariffiB 
previous  to  1894 ;  that  they  are  not  materially  higher  than  thoae' 
between  Xew  York  and  Omaha,  although  the  distance  is  leas 
and  the  rates  lower  in  the  latter  case;  that  they  are  less  than 
those  between  Xew  York  and  Denver,  and  not  greater  than  those 
in  force  between  Chicago  and  Utah  common  points  and  St 
Paul  and  Montana  points. 

The  complainants  attack  the  fairness  of  the  instances  selected 
for  the  reason  that  the  Omaha  rate  is  made  by  a  combination 
upon  the  Mississippi  River  and  therefore  involves  two  sets  of 
terminal  expenses ;  that  the  Xew  York  and  Denver  rate  is  made 
by  three  combinations  and  the  Chicago-Utah  rates  by  two. 

The  west  bound  transcontinental  tariff  in  force  at  the  break- 
ing out  of  the  rate  war  so  frequently  referred  to  was  that  desig- 
nated Xo.  T.  1,  effective  April  11,  1893.  We  have  caused  com- 
parison to  be  made  upon  a  somewhat  different  basis  between 
this  tariff  and  the  tariff  of  June  25,  1898. 

It  will  be  remembered  that  many  of  the  differentials  in  the 
commodity  rates  established  by  the  tariff  of  1898  are  exactly 
50  cents  per  hundred  pounds,  and  that  the  average  differential 
is  said  to  about  equal  that  amount.  There  are  in  the  tariff  of 
1898  but  29  commodity  rates  in  which  the  differential  exceeds 
50  cents,  while  in  the  tariff  of  1893  there  are  163  such  cases. 

In  the  tariff  of  1898  certain  conmiodities  are  given  one  rate 
in  carloads  and  another  in  less  than  carloads,  certain  other 
commodities  take  only  a  less  than  carload  rate,  the  s^e  rate  be- 
ing applicable  to  any  quantity,  while  still  other  conmiodities 
take  only  a  carload  rate  and  move  in  less  than  carloads  under  the 
proper  class  rate,  and  this  last  arrangement  is  one  of  the  sub- 
stantial grounds  of  complaint  A  comparison  of  the  two  tariffs 
in  respect  to  these  three  classes  develops  the  following  results: 
Xumber  of  commodity  rates  applying  to  both  C.  L.  and  L 
C.  L.  shipments  45.4  per  cent  in  1898 ;  48  per  cent  in  1893. 
Xumber  of  commodity  rates  applying  to  less  than  carload  ship- 
ments only,  being  the  same  therefore  for  both  carloads  and 
less  than  carloads,  1898,  36.6  per  cent;  1893,  35  per  cent. 
Xumber  of  commodity  rates  applying  only  in  carloads,  1898, 18 
per  cent;  1893,  17  per  cent 

Certain  witnesses  also  testified  that  the  differentials  as  ap- 
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plied  te  their  business  were  as  great  or  greater  in  1893  than  in 
1898.  From  the  foregoing  comparison  of  the  tariffs,  from  the 
testimony  of  these  witnesses  and  from  a  cursory  examination  of 
the  tariffs  themselves,  we  find  that  the  differentials  established 
by  the  tariff  of  June  25,  1898,  are  not  greater,  and  are  prob- 
ably somewhat  less  than  those  established  by  the  tariff  of  1893. 

When,  however,  these  tariffs  are  compared  with  respect  to  the 
varied  commodity  rate  a  striking  difference  appears.  That 
schedule  in  which  these  rates  are  most  attacked  is  the  hardware 
schedule.  Under  the  tariff  of  1893  all  articles  of  hardware,  ex- 
cept silver  or  nickel  plated,  took  the  same  terminal  conmiodity 
rate,  which  was  $1.69  L.  C.  L.  from  the  Missouri  River,  and  all 
articles  of  hardware  could  be  shipped  in  mixed  carloads  at  a 
rate  of  $1.03  from  the  Missouri  River.  Under  the  tariff  of 
1898  the  various  articles  of  hardware  are  thrown  into  nine  dif- 
ferent groups,  taking  rates  which  range  from  $1.60  to  $3.  There 
are  but  five  carload  rates  ranging  from  $1  to  $1.25,  and  practi- 
cally no  mixing  of  carloads  is  possible. 

The  number  of  articles  which  could  be  shipped  in  mixed  car- 
loads under  either  tariff  is  small,  but  we  are  inclined  to  think 
that  it  is  somewhat  less  under  the  tariff  of  1898  than  under  that 
of  1893,  considered  as  a  whole. 

The  changes  effected  by  the  St.  Paul  Supplement  are  mainly 
confined  to  articles  ordinarily  handled  by  wholesale  hardware 
houses,  although  some  others,  like  paints  and  oils,  are  included. 
In  some  instances  the  differentials  between  carloads  and  less 
than  carloads  are  reduced,  but  the  principal  alterations  are  in 
the  varied  commodity  rates.  Very  many  of  these  rates  are  re- 
duced, the  effect  being  to  make  the  number  of  groups  five  in- 
stead of  nine  and  to  give  those  articles  which  would  naturally 
be  shipped  in  the  same  package  the  same  rate.  The  privilege 
of  shipping  in  mixed  carloads  is  not  much,  if  at  all,  enlarged. 

An  important  question  arises  as  to  the  effect  of  these  differen- 
tials upon  the  public.  The  complainants  contend  that,  by  creat- 
ing an  unfair  advantage  against  the  jobber  of  the  middle  west, 
they  exclude  him  from  the  Pacific  Coast,  and  thereby  restrict 
the  market  in  which  the  retailer  can  purchase  and  enhance  the 
price  to  the  consumer.  Several  merchants  engaged  in  retail 
trade  in  California  were  introduced  by  the  complainants,  and 
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their  testimony  tended  to  show  that  under  the  operation  of  the 
tariff  of  1898  the  market  in  which  they  could  purchase,  espe- 
cially the  heavier  and  more  bulky  articles,  had  been  largely  con- 
fined to  the  Pacific  Coast; that  prices  had  been  advanced  to  them, 
and  therefore  by  them  to  the  consumer.  In  this  connection  it 
must  be  remembered,  however,  that  this  tariff  worked  a  general 
advance  in  transcontinental  rates.  This  effect,  if  the  differen- 
tial had  remained  the  same,  must  have  been  to  advance  the 
price  of  many  commodities  upon  the  coast,  since  the  frei^t 
rate  is  an  important  factor  in  the  cost  of  most  articles  there. 
It  also  appeared  that  at  this  time  there  was  a  general  increase 
of  prices  at  the  factory  upon  most  commodities. 

The  testimony  of  the  defendants  showed  that  there  was  active 
competition  between  the  coast  jobbers.  Over  $200,000,000  are 
invested  in  the  jobbing  business  in  San  Francisco  alone  and 
$76,000,000  in  Portland.  Almost  all  cities  of  considerable  size, 
like  Los  Angeles,  Sacramento,  San  Francisco,  Seattle,  Portland 
and  Tacoma  support  several  jobbing  houses  in  each  of  the  trades 
which  were  represented  upon  this  hearing.  There  was  some 
claim  that  these  houses  agreed  upon  prices,  but  the  testimony 
failed  to  show  that,  except  with  respect  to  certain  articles  upon 
which  the  manufacturer  fixes  the  selling  price.  Competition 
from  the  middle  west  is  active  and  aggressive  throughout  all  this 
territory.  It  was  in  testimony  that  50  per  cent  of  the  jobbing 
business  in  the  hardware  trade,  that  being  the  line  of  business 
most  earnestly  demanding  relief,  in  Southern  California  was 
transacted  by  houses  east  of  the  Missouri  River  and  25  per  cent 
in  the  northwest.  The  testimony  does  not  show  the  proportion 
in  what  may  be  termed  central  California  territory,  but  the  at- 
torney for  the  Pacific  Coast  jobbers  stated  that  this  was  from 
25  to  40  per  cent,  and  this  was  not  controverted.  Middle-west 
competition  in  all  lines  represented  before  us  has  very  much  in- 
*  creased  in  the  last  ten  years,  especially  since  the  breaking  out 
of  the  rate  war  in  1894.  It  has  not  decreased  since  the  putting 
in  of  the  tariff  of  1898.  Since  then  middle  west  jobbers  have 
made  upon  most  articles  a  freight  allowance  of  50  cents  per 
hundred  pounds,  and  have  probably  found  this  necessary  to  re- 
tain their  trade.  It  was  suggested  that  this  was  merely  a  tem- 
porary expedient  resorted  to  for  the  purpose  of  retaining  trade 
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in  that  section,  but  not  to  be  continued  permanently.  It  appears 
that  houses  in  the  middle  west  habitually  pay  these  freight  al- 
lowances in  many  other  parts  of  the  United  States  where  they 
transact  business ;  it  further  appears  that  notwithstanding  this 
expense  the  business  in  California  is  a  profitable  one.  -  Under 
these  circumstances  we  can  hardly  suppose  that  these  houses 
would  withdraw  from  that  territory  rather  than  continue  the 
payment  of  such  allowances.  From  everything  in  the  case  we 
should  expect  that  competition  with  the  middle  west  jobbers 
would  continue  active  under  present  conditions  in  this  terri- 
tory. 

It  should  perhaps  be  noted  in  this  statement  of  facts  that 
commercial  organizations  in  the  east  generally  favor  the  con- 
tention of  the  complainants,  while  commercial  organizations 
upon  the  Pacific  Coast  as  a  rule  protest  against  any  change  in 
the  present  tariff,  although  to  this  there  were  several  individual 
exceptions. 

Conclusions. 

The  complaint  in  this  case  attacks  the  system  of  rate-making 
in  vogue  upon  the  Pacific  Coast.  What  that  system  is  appears 
in  the  findings  of  fact,  and  is  well  understood  by  all  persons 
having  an  elementary  knowledge  of  the  situation.  The  rate 
from  an  eastern  point  like  St.  Louis  is  lowest  to  the  so-called 
"terminal"  upon  the  coast.  Going  east  from  the  terminal  point 
the  rate  increases  until  limited  by  the  so-called  "intermediate" 
rate.  This  produces  a  higher  rate  at  the  intermediate  point 
through  which  the  trafiic  passes  to  the  terminal  point  and  com- 
pels the  St.  Louis  merchant,  although  nearer  in  distance,  to  pay 
more  for  the  transportation  of  his  merchandise.  He  insists  that 
his  rate  to  the  nearer  station  ought  to  be  no  higher  than  to  the 
more  distant  point. 

While  this  question  was  put  in  issue  by  the  complaint,  it  was 
not  referred  to,  except  incidentally,  in  the  testimony,  nor  urged 
upon  the  argument.  It  is  not  properly  before  us  for  decision, 
nor  if  it  were  are  there  any  facts  in  this  record  upon  which  it 
could  properly  be  decided.  The  courts  have  apparently  held, 
and  this  Commission  has  recently  several  times  said,  that  in  de- 
termining what,  if  any,  higher  charge  to  the  intermediate  point 
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is  lawful  all  the  facts  and  circumstances  must  be  considered.  In 
this  case  we  have  merely  the  fact  of  water  competition  which 
justifies  a  somewhat  lower  charge  at  the  more  distant  point,  and 
the  tariffs  themselves.-  The  omission  to  consider  this  question 
must  not  be  taken  as  an  approval  of  that  situation.  So  far  as 
can  be  judged  from  a  mere  inspection  of  the  tariffs,  these  in- 
termediate rates  are  in  many  instances  unduly  discriminative, 
but  certainly  nothing  is  to  be  gained  by  the  expression  of  an 
opinion  not  based  upon  a  knowledge  of  all  the  facts. 

The  complaint  also  attacks  the  scheme  of  transcontinental  rate 
making  in  force  east  of  the  Missouri  River  as  applied  to  west 
bound  rates.  That  system -differs  radically  from  the  method 
followed  upon  the  Pacific  Coast.  While  upon  the  Pacific  Coast 
the  rate  is  lowest  to  the  terminal  at  the  ocean  and  increases 
toward  the  interior,  in  the  east  the  rate  from  the  seaboard  does 
not  increase  as  we  proceed  inland,  but  remains  the  same.  This 
produces  what  is  known  as  the  blanket  system  of  rates.  The 
first  class  rate  from  Xew  York  to  San  Francisco  is  $3  and  the 
same  rate  applies  from  St  Louis.  Commodity  rates  follow  the 
same  rule  so  that  generally  speaking  rates  both  class  and  com- 
modity to  Pacific  Coast  terminals  and  points  basing  upon  such 
terminals  are  the  same  from  all  points  east  of  the  Missouri  Riv- 
er. This  St.  Louis  declares  to  be  unjust;  being  one  thousand 
miles  nearer  San  Francisco  than  New  York  it  insists  that  it 
should  be  given  the  benefit  of  that  advantage  in  distance. 

The  higher  rate  to  the  interior  point  in  California  is  justi- 
fied by  the  carriers  upon  the  ground  of  water  competition,  the 
theory  being  this :  Water  competition  between  New  York  and 
San  Francisco  establishes  a  cheaper  rate  than  could  reasonably 
be  exacted  from  the  rail  carrier.  Merchandise  at  New  York  can 
be  taken  by  water  to  San  Francisco  at  the  low  water  rate  and 
thence  carried  by  rail  to  an  interior  point  for  the  water  rate 
from  New  York  to  San  Francisco  plus  the  local  rate  from  San 
Francisco  to  the  interior  point.  If  the  rail  carrier  engages  in 
this  business  it  must  meet  the  rate  thus  established  by  water  at 
San  Francisco,  and  by  water  and  rail  at  the  interior  point.  It 
is  claimed  that  the  carrier  may  at  his  election  meet  this  compe- 
tition and  make  its  rates  accordingly.  It  may  therefore  charge 
to  the  interior  point  a  rate  higher  than  the  terminal  rate  by  the 
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local  back,  until  a  point  is  reached  at  which  the  rate  so  formed  is 
more  than  a  reasonable  rate.  This  right  upon  the  part  of  the 
carrier  may  perhaps  be  subject  to  certain  qualifications  and  lim- 
itations, but  generally  speaking  this  is  the  theory  upon  which 
certain  rates  upon  the  Pacific  Coast,  which  have  been  declared 
not  in  violation  of  the  Act  to  regulate  commerce,  are  con- 
structed. 

Now  in  theory  the  converse  of  this  proposition  would  be  true 
when  applied  to  the  point  of  origin  in  the  east  Water  transpor- 
tation fixes  the  rate  from  New  York  to  San  Francisco.  Pitts- 
burg is  four  hundred  miles  west  of  New  York.  A  commodity 
<jan  move  from  Pittsburg  to  San  Francisco  in  two  ways ;  it  may 
go  directly  by  rail,  or  it  may  go  by  rail  from  Pittsburg  to  New 
York  and  from  thence  to  San  Francisco  by  ship.  It  it  goes  by 
rail  and  ocean  manifestly  the  rate  should  be  higher  from  Pitts- 
burg than  from  New  York,  although  Pittsburg  is  nearer  San 
Francisco,  since  carriage  by  that  route  involves  the  rail  haul 
from  Pittsburg  to  New  York.  Applying  this  principle  of 
water  competition  in  the  east  exactly  as  it  has  been  applied  upon 
the  Pacific  Coast,  rates  to  terminal  points  from  the  east  would 
be  lowest  from  the  Atlantic  seaboard  and  would  gradually 
increase  toward  the  interior  until  some  point  was  reached  at 
which  the  rate  so  constructed  equaled  a  reasonable  rate  by  the 
direct  rail  route.  If  that  theory  of  rate  making  which  has  been 
sanctioned  by  the  Courts  and  by  the  Commission  in  some  cases 
were  applied  to  tliis  territory  east  of  the  Missouri  River  the  rate 
from  St.  Louis  to  San  Francisco  would  be,  not  lower  than  that 
from  New  York,  as  the  complainants  insist,  but  higher,  unless 
the  direct  rail  rate  from  St.  Louis  to  San  Francisco  ought  rea- 
sonably to  be  less  than  the  rate  established  from  New  York  by 
water  competition. 

That  the  same  system  is  not  in  force  in  both  the  east  and  the 
west  is  due  to  differing  conditions  in  those  sections.  Upon  the 
Pacific  Coast  the  great  cities  and  the  strong  commercial  inter- 
ests are  located  at  the  seaboard.  There  are  no  interior  towns 
of  sufficient  strength  to  insist  upon  a  change  of  this  policy,  and 
apparently  there  never  can  be  so  long  as  the  present  system  con- 
tinues in  force.  In  the  east  this  is  otherwise.  Formerly  manu- 
facturing was  mainlv  done  upon  the  Atlantic  seaboard,  but  to- 
9  I.  C.  C.  Rep. 


354  INTERSTATE  COMMERCE  EEPOET8. 

day  great  cities  have  grown  up  and  great  commercial  enterprises 
have  developed  in  the  middle  west,  and  these  demand  an  en- 
trance to  the  markets  of  the  Pacific  Coast  in  tones  which  cannot 
be  disregarded. 

Still  more  important  is  the  situation  of  the  carriers  them- 
selves. Those  lines  which  distribute  upon  the  Pacific  Coast  con- 
trol the  adjustment  of  rates  into  that  section,  and  their  interests 
are  united  to  maintain  the  present  system.  Indeed  it  is  declared 
that  to  reduce  intermediate  rates  to  a  level  with  terminal  rates 
would  bankrupt  these  lines,  and  it  certainly  would  have  a  most 
serious  effect  upon  their  revenues.  In  the  east  we  find  many  im- 
portant systems  beginning  at  the  Missouri  River  or  in  the  mid- 
dle west.  It  is  for  the  interest  of  these  systems  that  traffic  should 
originate  at  the  eastern  termini  of  their  respective  lines.  Not 
only  do  they  obtain  more  for  the  transportation  of  traffic  so  orig- 
inating than  thoy  obtain  from  their  division  upon  traffic  origin- 
ating farther  east,  but  they  also,  build  up  the  industries  of  that 
locality  and  therefore  remove  these  from  the  sphere  of  water 
competition.  Moreover  the  traffic  which  the  eastern  connections 
of  the  transcontinental  lines  carry  farther  east  is  insignificant 
in  amount  and  in  revenue  returned  in  comparison  with  the 
whole  amount  of  their  traffic.  From  these  various  causes  it  has 
transpired  that  the  low  rate  which  water  competition  establishes 
from  New  York  has  been  extended  to  all  points  east  of  the  Mis- 
souri River. 

The  Commission  in  a  very  recent  case  has  examined  and 
passed  upon  this  same  question.  Kindel  et  al.  v.  Atchisan,  To- 
peha  &  Santa  Fe  Eailway  Co.  et  al.  —  I.  C.  C.  Rep.  — . 

In  that  case  the  city  of  Denver  alleged  that  by  virtue  of  its 
location  it  was  entitled  to  a  lower  rate  to  Pacific  Coast  terminals 
than  the  rate  from  points  on  the  Missouri  River  and  east.  When 
the  complaint  was  brought  most  rates  were  higher  from  Denver 
than  from  the  Missouri  River.  The  only  fact  upon  which  Den- 
ver based  that  claim  was  its  location ;  being  one  thousand  miles 
nearer  San  Francisco  than  Chic^o  and  nearly  two  thousand 
miles  nearer  San  Francisco  than  New  York,  it  insisted  that  it 
was  entitled  to  a  better  rate.  The  Commission  held  that  this 
did  not  necessarily  follow ;  that  while  Denver  was  nearer  in  geo- 
graphical miles  it  was  not  of  necessity  nearer  in  transportation 
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units.  The  actual  cost  of  transporting  merchandise  from  New 
York  to  San  Francisco  by  water  was  probably  materially  less 
than  the  cost  of  carrying  it  by  rail  from  Denver  to  San  Francis- 
co. We  said  that  if  these  carriers  extended  the  low  water  rate 
of  New  York  west  to  the  Missouri  River  they  must  carry  it  still 
farther  to  Denver,  but  that  Ave  could  not  affirm  upon  the  mere 
score  of  distance  that  the  rate  from  Denver  should  be  lower.  We 
are  satisfied  with  the  disposition  of  that  question  in  that  case, 
and  it  must  control  the  case  before  us. 

To  avoid  any  misapprehension  it  should  be  said  that  we  did 
not  decide  in  that  case,  and  do  not  decide  in  this  case,  that  cir- 
cumstances and  conditions  might  not  be  such  as  to  require  a 
lower  rate  from  the  nearer  point.  If  in  this  case  the  industries 
of  St.  Louis  and  the  middle  west  showed  that  they  were,  by  this 
adjustment  of  tariffs,  excluded  from  the  markets  of  the  Pacific 
Coast  their  complaint  might  merit  different  consideration.  But 
such  is  not  the  fact;  on  the  contrary  it  appears  that  in  recent 
years  under  the  influence  of  this  rate  the  industries,  both  manu- 
facturing and  jobbing,  of  the  middle  west  have  made  steady 
gains  upon  the  Pacific  Coast.  To-day  of  all  commodities  trans- 
ported into  that  territory  which  originate  east  of  the  Missouri 
it  is  estimated  that  more  than  60  per  cent  is  from  points  west  of 
Buffalo  and  Pittsburg.  The  only  grounds  upon  which  the  com- 
plainants rest  in  support  of  this  contention  are  the  greater  prox- 
imity of  the  middle  west,  and  the  fact  that  these  graded  rates 
were  formerly  in  effect ;  neither  of  which  entitle  them  to  the  re- 
lief asked  for. 

It  should  also  be  observed  that  nothing  in  this  decision  would 
in  any  way  interfere  with  the  right  of  the  transcontinental  lines 
to  put  in  effect,  if  they  saw  fit,  such  a  system  of  graded  rates  as 
the  complainants  ask  for.  Carriers  may  or  may  not  at  their 
option  meet  the  low  water  rate  from  New  York.  It  is  for  the 
manifest  interest  of  those  lines  beginning  at  Chicago  and  points 
west  to  maintain  lower  rates  from  there  than  from  the  sea- 
board, and  if  in  the  future  such  rates  are  established  they  will 
not  be  in  violation  of  the  Act  to  regulate  commerce. 

That  branch  of  the  complaint  most  discussed  both  in  testi- 
mony and  upon  the  argument  was  the  alleged  discrimination  by 
the  tariff  of  June  25,  1898,  against  the  jobber  of  the  middle 
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west  in  favor  of  the  jobber  upon  the  Pacific  Coast.  This  dis- 
crimination is  iaccomplished,  according  to  the  complainants,  by 
too  wide  a  differential  between  carloads  and  less  than  carloads, 
by  the  application  of  improper  varied  commodity  rates  and  by 
the  refusal  to  permit  shipment  in  mixed  carloads.  Of  these 
three  things  the  differential  was  by  far  the  most  prominent. 

The  statement  of  facts  shows  that  most  traffic  from  the  east 
to  the  Pacific  Coast  moves  upon  commodity  rates.  Of  these 
rates  nearly  one-half  name  for  the  same  commodity  a  carload 
and  less  than  carload  rate ;  about  one-third  apply  in  any  quan- 
tity, making  no  distinction  between  carloads  and  less  than  car- 
loads, while  the  remaining  one-sixth  apply  to  carloads  only, 
leaving  the  less  than  carload  shipments  to  move  under  the  class 
rate.  The  differential  between  carloads  and  less  than  carloads 
is  all  the  way  from  nothing  to  $1.50  per  himdred  pounds,  per- 
haps in  instances  even  greater.  Many  of  the  differentials  are 
exactly  50  cents ;  the  complaint  alleges  that  this  is  the  average 
differential  and  the  case  finds  that  this  is  approximately  true. 
Are  these  differentials  in  violation  of  the  Act  to  regulate  com- 
merce ? 

In  determining  this  the  first  inquiry  is,  by  what  standard 
shall  the  propriety  of  a  differential  between  carloads  and  less 
than  carloads  be  estimated  ?  The  complainants  urged  that  the 
differential  was  justified  largely  by  difference  in  expense  of 
handling  traffic  at  terminals,  and  that  this  difference  when  as- 
certained ought  to  constitute  the  difference  between  carloads  and 
less  than  carloads ;  that  the  differentials  thus  arrived  at  would 
be  approximately  a  fixed  quantity,  not  varying  materially  with 
the  rate  or  with  the  distance.  This  proposition  can  hardly  be 
assented  to.  It  really  assumes  that  the  proper  differential  is 
determined  by  the  dift'erence  in  the  cost  of  handling  the  two 
kinds  of  traffic.  But  it  appears  from  the  statement  of  fact  that 
this  difference  in  expense  is  not  confined  to  terminal  points.  It 
costs  appreciably  more  to  haul  less  than  carload  business  than 
carload.  If,  therefore,  the  reason  for  the  standard  suggested 
by  the  complainants  is  a  valid  one,  the  differential  ought  to  in- 
crease with  the  distance,  and  therefore  ordinarily  with  the  rate. 

In  Thurber  v.  New  York  C.  &  H.  R.  R.  Co.  et  al.  3  I.  C.  C. 
Eep.  473,  2  Inters.  Com.  Rep.  742,  this  subject  was  extensively 
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discussed,  and  it  was  lield  that  carriers  might  properly  make  a 
difference  in  their  rates  between  carload  and  less  than  carload 
shipments,  but  that  such  difference  must  be  reasonable.  The 
question  to  be  determined  with  respect  to  these  differentials  is 
their  reasonableness. 

Such  differences  between  carloads  and  less  are  uniformly 
made  in  all  parts  of  this  country,  and  in  inquiring  whether  these 
particular  differentials  are  proper  it  is  natural  to  ask  how 
they  compare  with  others.  Such  a  comparison  was  instituted 
by  the  defendant  carriers,  the  differentials  in  question  being 
compared  with  those  in  force  on  west  bound  traffic  from  New 
York  to  Omaha,  from  New  York  to  Denver,  from  Chicago  to 
Salt  Lake  City  and  from  St.  Paul  to  intermediate  points  upon 
the  Great  Northern  and  Northern  Pacific.  The  general  result 
of  these  comparisons  was  to  show  that,  although  the  rates  in  is- 
sue are  higher  and  the  distances  to  which  they  apply  greater, 
the  differentials  themselves  are  not  much,  if  any,  in  excess  of 
those  used  as  standards  of  comparison.  Those  between  New 
York  and  Omaha  were  about  the  same;  those  between  the  other 
points  named  somewhat  greater. 

The  complainants  disputed  the  fairness  of  these  comparisons 
mainly  upon  the  ground  that  the  rates  chosen  were  made  by  two 
and  sometimes  three  combinations,  and  therefore  involve  two 
sets  of  terminal  expenses.  This  would  be  true  in  the  cases 
named  with  the  exception  of  the  rates  from  St.  Paul  to  interme- 
diate points,  and  there  is  probably  some  force  in  the  objection. 
We  have  not  verified  the  statements  of  the  witnesses  in  respect 
to  this  comparison  nor  much  considered  the  fact  itself  in  dis- 
posing of  this  case.  The  differential  like  the  rate  itself  must  de- 
pend upon  local  conditions ;  what  would  be  proper  in  one  section 
would  not  be  in  another ;  and  this  is  merely  referred  to  as  an  in- 
cident showing  that  the  differentials  in  question  are  not  abnor- 
mal in  themselves. 

The  defendants  also  instituted  a  comparison  between  the  tar- 
iff in  effect  when  the  rate  war  broke  out  in  1894  and  that  of 
1898,  and  the  Commission  verified  and  extended  this  compari- 
son. The  result  as  stated  in  the  findings  of  fact  is  that  the  dif- 
ferentials under  No.  T.  1  were  probably  somewhat  greater  than 
those  established  by  the  tariff  in  controversy. 
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This  comparison  we  regard  as  of  somewhat  greater  import- 
ance  than  the  others.  It  will  be  remembered  that  when  the 
transcontinental  railway  first  reached  the  Pacific  Coast  all  mer- 
chandise from  the  west  was  transported  by  water  or  by  the  Pan- 
ama route.  The  railway  immediately  began  a  struggle  for  this 
business.  After  an  experience  of  several  years  with  but  little 
success,  the  special  contract  plan  was  adopted  by  which  an  at- 
tempt was  made  to  ascertain  by  actual  computation  with  the 
shipper  the  cost  of  transportation  by  water  of  the  various  arti- 
cles brought  in  by  him,  the  rail  line  making  a  rate  in  competi- 
tion with  this  ocean  rate.  When  the  special  contract  system 
Avent  out  of  operation  the  rates  established  by  the  carriers  were 
upon  the  basis  of  those  given  under  these  special  contracts.  They 
represent,  therefore,  in  a  degree  what  had  been  found  actually 
necessary  to  divert  this  traffic  from  the  ocean  to  the  rail.  The 
carrier  insists  that  the  present  differentials  are  justified  by 
ocean  competition,  and  as  bearing  upon  that  question  it  is  in- 
structive certainly  to  know  what  had  been  found  actually  nec- 
essary when  the  carrier  was  under  no  obligation  to  publish  or 
maintain  its  tariff. 

The  determination  of  this  question  is  not,  however,  controlled 
nor  much  influenced  by  any  comparison  with  present  tariffs  in 
different  sections  nor  with  transcontinental  tariffs  of  former 
times.  A  differential,  like  the  rate  itself,  should  be  fixed  with  a 
view  to  the  just  interests  of  all  parties  concerned.  Are  these 
dift'erentials  reasonable  as  applied  to  present  conditions  with 
respect  to  this  particular  locality  and  this  particular  traffic  ?  It 
is  the  duty  of  the  carriers  to  adjust  these  rates  in  the  first  in- 
stance, and  we  should  inquire  at  the  outset  whether  this  adjust- 
ment is  a  reasonable  one  from  their  standpoint. 

In  fixing  upon  a  rate  or  a  rate  adjustment  a  carrier  may  al- 
ways properly  consider  the  cost  of  service,  and  that  factor 
should  have  great  influence  with  the  Commission  in  passing 
upon  the  reasonableness  of  the  carrier's  action.  If  it  actually 
costs  these  carriers  less  to  handle  this  transcontinental  freight 
in  carloads  than  in  less  than  carloads  we  ought  not  in  the  ab- 
sence of  a  controlling  reason  to  the  contrary,  to  deny  to  the  caiv 
rier  the  right  to  make  a  difference  in  its  tariff  corresponding  to 
the  difference  of  expense.     The  defendant  carriers  have  some- 
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what  elaborately  estimated  the  relative  expense  of  carrying  this 
freight  in  carloads  and  less  than  carloads.  The  nature  of  that 
testimony  fully  appears  in  the  statement  of  facts,  and  nped 
not  be  repeated.  We  have  found  that  it  costs  transcontinental 
carriers  approximately  50  per  cent  more  to  handle  transconti- 
nental traffic  in  less  than  carloads  than  in  carloads.  The  less  than 
carload  rate  in  many  of  the  instances  called  to  our  attention  by 
the  complainant  exceeds  the  carload  rate  by  somewhat  more  than 
50  per  cent,  but  on  the  whole  we  are  inclined  to  think  that,  on 
the  average,  the  difference  between  carloads  and  less  than  car- 
loads established  by  the  tariff  of  June  25,  1898,  does  not  greatly, 
if  at  all,  exceed  the  actual  difference  of  cost  in  the  service  ren- 
dered. 

Cost  of  service  is  not  however  the  standard  by  which  carriers 
fix  most  rates.  It  was  not  the  standard  by  which  these  carriers 
determined  these  differentials,  and  it  only  comes  into  this  case 
as  an  afterthought  in  justification  of  a  thing  which  had  origin- 
ated in  other  motives.  Railway  rates  are  usually  the  result  of 
various  kinds  of  competitive  influences ;  these  differentials  grew 
out  of  certain  competitive  conditions  and  their  reasonableness 
must  be  examined  in  the  light  of  these  conditions. 

It  was  suggested  by  the  complainants  that  the  water  competi- 
tion relied  upon  by  the  defendants  in  justification  was  largely 
mythical.  Without  doubt  water  competition  is  made  to  do  most 
heroic  service  in  many  portions  of  the  United  States  in  justify- 
ing anomalies  in  the  freight  rate,  but  we  are  constrained  to 
believe  that  this  competition  between  the  Atlantic  and  Pacific 
oceans  \&  not  a  thing  of  the  imagination,  but  rather  of  intense 
reality  with  which  these  rail  carriers  must  deal. 

When  the  rail  lines  first  reached  the  Pacific  Coast  all  mer- 
chandise was  brought  in  by  water ;  at  the  end  of  several  years 
the  greater  portion  of  it  still  came  by  that  means.  While  both 
the  tonnage  and  the  proportion  have  been  largely  reduced  since, 
there  has  been  no  time  when  the  ocean  was  not  an  important  fac- 
tor in  determining  the  rate  from  New  York  to  San  Francisco. 
Nothing  gives  stronger  evidence  of  the  present  vitality  of  that 
competition  than  the  fact  that  men  familiar  with  the  situation 
have  been  to  an  enormous  expense  in  providing  tonnage  for  this 
service  which  is  more  than  three  times  the  amount  carried  in 
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recent  years.  From  the  day  the  transcontinental  railroad 
touched  the  Pacific  ocean  its  struggle  has  been  to  divert  business 
from  sail  to  rail;  and  with  steamships  already  in  service  and  the 
canal  in  immediate  prospect  it  is  certain  that  this  struggle  has 
not  ended. 

In  1869,  when  the  Central  Pacific  and  Union  Pacific  began 
business,  goods  used  in  California  were  mainly  manufactured 
upon  the  Atlantic  seaboard.  In  order  to  secure  the  transporta- 
tion of  these  goods  the  rail  lines  foimd  it  necessary  to  make  a 
rate,  not  as  low  in  cents  per  hundred  pounds,  but  of  as  great 
value,  all  things  considered,  to  the  shipper  as  the  water  rate. 
Most  rates  between  'New  York  and  San  Francisco  have  ever 
since  been  and  still  are  established  on  this  basis.  It  is  idle  to 
say  that  when  wrought  iron  pipe,  for  instance,  can  be  trans- 
ported from  coast  to  coast  by  water  for  35  cents  per  hundred 
pounds  rail  carriers  can  maintain  a  carload  rate  much  above  the 
75  cents  now  in  force. 

But  assuming  this  to  be  so,  in  just  what  way  does  water  com- 
petition produce  the  wide  difference  between  carloads  and  less 
than  ci:rloads  ?  An  examination  of  the  facts  shows  that  while 
a  distinction  is  made  in  the  water  rate  between  smaller  quanti- 
ties and  larger  that  difference  is  less,  indeed  materially  less,  than 
the  differentials  complained  of.  Now  supposing  the  carrier 
must  make  a  low  rate  to  meet  this  ocean  competition  why  need 
the  difference  between  his  carload  and  less  than  carload  rate  be 
greater  than  that  made  by  the  ocean.  This  inquiry  is  rendered 
especially  pertinent  by  the  fact  that  the  Panama  route  makes 
the  carload  rate  20  per  cent  less  than  the  rail  and  the  less  thaa 
carload  rate  30  per  cent,  thus  recognizing  the  fact  that  ordinai?- 
ily  the  railroad  can  maintain  a  less  differential  than  the  watei.% 

In  order  to  understand  the  claim  of  the  defendants  in  this 
respect  it  is  necessary  to  have  clearly  in  mind  the  entire  situa- 
tion. Trafiic  transported  from  the  east  to  the  Pacific  Coast  at 
the  present  time  is  controlled  either  by  jobbers  in  the  middle 
west  or  by  jobbers  upon  the  Pacific  Coast.  The  middle  west  jolh 
bers  send  their  merchandise  almost  entirely  in  less  than  carload 
lots.  In  the  very  nature  of  the  case  that  freight  is  not  subjecit 
to  ocean  competition,  and  the  carrier  may  safely  disregard  sucb 
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competition  in  the  making  of  these  less  than  carload  rates  which 
apply  to  that  transportation. 

The  Pacific  Coast  jobber  upon  the  other  hand  brings  his  sup- 
plies from  the  east  to  his  warehouse  almost  entirely  in  large  lots. 
It  is  found  that  90  per  cent  of  his  entire  rail  traffic  moves  in  car- 
loads. Of  the  remaining  10  per  cent  a  considerable  part  is  in 
the  nature  of  emergency  orders,  which  require  quick  delivery 
and  which  could  not  therefore  be  transported  by  Avater.  In  or- 
der to  obtain  the  business  of  the  Pacific  Coast  jobber  it  is  nec- 
essary that  the  rail  carrier  make  an  attractive  carload  rate,  the 
less  than  carload  being  of  comparatively  little  importance. 
There  is  a  certain  amount  of  less  than  carload  traffic  which  can 
and  does  move  by  water,  as  the  statement  of  actual  movements 
by  clipper  ship  and  the  tariffs  of  the  Panama  route  show;  but 
broadly  speaking  the  less  than  carload  business  is,  from  its  point 
of  origin,  not  subject  to  water  competition ;  the  carload  freight 
is  that  for  which  the  rail  carrier  mainly  contends  with  the 
ocean ;  hence  water  competition  tends  to  produce  a  wide  differ- 
ence between  the  carload  and  less  than  carload. 

There  is  still  another  reason.  The  fact  that  business  orig- 
inating in  the  middle  west  almost  of  necessity  moves  by  rail, 
immediately  suggests  the  thought  that  it  would  be  for  the  ulti- 
mate interest  of  those  lines  which  begin  in  the  middle  west  to 
make  such  rates  as  would  enable  all  business  to  be  done  by  that 
section.  Up  to  the  present  time  two  causes  have  prevented  this. 
First,  it  has  been  in  the  interest  of  certain  lines,  notably  the 
Southern  Pacific,  that  traffic  should  move  from  the  Atlantic 
seaboard,  and  second,  the  Pacific  Coast  jobber  has  objected  to 
being  extinguished.  His  warehouse  is  by  the  sea,  and  if  the  rail 
line  makes  a  rate  which  will  not  permit  him  to  bring  traffic  by 
rail  and  do  business  against  his  eastern  competitor  he  must  and 
he  will  turn  to  the  ocean  for  relief.  This  may  be  disastrous  to 
him;  it  proved  to  be  so  when  tried;  but  it  is  even  more  disas- 
trous to  the  railway.  For  the  purpose  therefore  of  maintaining 
peace,  and  at  the  same  time  obtaining  a  large  part  of  the  busi- 
ness of  the  Pacific  Coast  jobber,  the  railroad  aims  to  maintain 
a  differential  which  will  enable  that  jobber  to  do  business. 

We  have  next  to  consider  the  interest  of  the  wholesaler  upon 
the  coast  and  in  the  middle  west,  and  it  is  really  the  conflicting 
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claims  of  these  parties  which  lie  at  the  bottom  of  this  controver- 
sy. The  jobber  upon  the  Pacific  Coast  insists  that  he  rests  un- 
der certain  disadvantages  in  comparison  with  his  eastern  rival 
which  render  it  extremely  difficult  for  him  to  maintain  himself 
without  some  advantage  in  the  freight  rate,  and  that  his  nat- 
ural advantage  of  location  entitles  him  to  this  preference.  The 
alleged  disadvantages  have  been  fully  stated  in  the  findings  of 
fact.  They  mainly  spring  from  the  limited  territory  to  which 
his  operations  are  necessarily  confined.  Owing  to  the  adjust- 
ment of  freight  rates  he  cannot  operate  in  any  event  more  than 
about  tliree  hundred  miles  to  the  east,  and  the  same  distance 
north  or  south  brings  him  to  a  point  where  both  his  eastern  rival 
and  his  local  competitor  have  an  advantage  in  the  rate.  The 
field  which  is  open  to  him  is  narrow,  estimated  in  square  miles, 
and  even  narrower  when  estimated  by  the  population  which  he 
can  reach.  From  this  it  results  that  the  volume  of  his  sales  is 
small  and  the  expense  of  transacting  business  large  in  propor- 
tion ;  still  further  his  location  and  the  manner  in  which  he  ob- 
tains his  supplies  force  him  to  carry  a  disproportionately  large 
stock.  The  Pacific  Coast  jobber  finds  it  extremely  difficult  to 
maintain  himself  against  his  eastern  rival  without  some  advan- 
tage in  the  transportation  charge,  and  we  have  seen  that  his  lo- 
cation upon  the  seaboard  by  opening  two  avenues  of  conmiuni- 
cation  gives  him  a  certain  advantage  in  this  respect. 

Most  of  the  limitations  under  which  the  jobber  upon  the  Pa- 
cific Coast  works  do  not  attach  to  the  jobber  in  the  middle  west 
who  is  competing  upon  the  Pacific  Coast.  His  territory 
is  extensive  and  the  volume  of  his  sales  large.  He  goes  east  to 
New  England,  south  to  the  Gulf  of  Mexico,  north  to  the  Do- 
minion line,  west  1,700  miles,  and  whether  he  does  or  does  not 
cover  this  narrow  strip  west  of  the  115th  meridian  in  no  way 
affects  his  general  prosperity  or  his  continued  existence.  This 
is  true  not  of  every  jobber  in  the  middle  west  but  of  those  great 
houses  in  whose  interest  this  complaint  is  prosecuted. 

The  controversy  has  been  conducted  by  the  railways  and  the 
two  sets  of  wholesalers  already  referred  to,  but  it  must  not  be 
decided  with  reference  to  their  necessities  or  desires  alone. 
There  is  another  interest  seldom  represented  upon  these  hear- 
ings, but  always  to  be  considered  by  this  Commission,  and  that 
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is  the  consumer.  Xo  adjustment  of  rates  made  in  the  interest 
of  carriers  or  of  wholesalers  should  be  permitted  if  it  antagon- 
izes unduly  the  public  welfare.  Considering  the  question  be- 
fore us  as  an  economic  problem  two  things  should  be  secured. 
First,  these  commodities  should  be  brought  to  the  consumer  at 
the  least  possible  expense.  Second,  in  both  transportation  and 
distribution  unfettered  competition  should  be  maintained,  there- 
by securing  to  the  consumer  the  benefits  to  which  he  is  entitled. 

The  greater  part  of  the  supplies  consumed  upon  the  Pacific 
Coast  originate  twenty-five  hundred  miles  from  the  point  of 
consumption,  and  these  supplies  should  be  transported  that 
twenty-five  hundred  miles  in  the  cheapest  manner.  Waste  is 
always  expensive ;  if  the  railways  are  required  to  carry  this  mer- 
chandise in  an  extravagant  manner  that  extravagance  is  finally 
borne  by  the  public.  We  have  seen  that  the  actual  cost  of  han- 
dling this  traffic  in  less  than  carloads  is  50  per  cent  greater  than 
the  cost  of  handling  carloads.  It  seems  probable,  therefore,  that 
the  cheapest  way  in  which  these  supplies  can  be  taken  across 
the  continent  and  distributed  to  the  consumer  is  by  transporting 
them  in  solid  carloads  from  the  factory  to  the  warehouse  upon 
the  Pacific  Coast  and  thence  distributing  to  the  retailer  in  less 
than  carloads,  although  the  effect  of  this  may  be  somewhat  di- 
minished by  the  back  haul  from  the  wholesaler  to  the  interior 
point  which  is  not  performed  to  the  same  extent  where  goods 
are  sent  across  the  continent  in  less  than  carload  shipments  di- 
rectly to  the  store  of  the  retailer.  It  would  in  our  opinion  be 
unfortunate  from  an  economic  standpoint  to  establish  a  condi- 
tion which  would  require  distribution  entirely  or  mainly  in  less 
than  carload  lots  from  the  middle  west. 

It  is  urged  however  that  this  tariff  in  effect  stifles  competi- 
tion, thereby  increasing  the  price  to  the  consumer.  It  is  al- 
leged that  this  is  done  in  two  ways,  first,  by  discouraging  water 
competition  and  thereby  permitting  the  maintenance  of  too  high 
a  rate,  second,  by  restricting  the  market  in  which  the  retailer  can 
buy,  thus  increasing  the  price  to  him  and  his  customer. 

The  rate  war  of  1894  originated  in  the  desire  of  the  mer- 
chants of  San  Francisco  to  obtain  a  lower  freight  rate.  The 
means  which  they  employed  was  ocean  transportation,  and  in 
that  contest  the  jobber  of  the  Pacific  Coast  was  upon  the  side 
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of  the  ocean.  As  a  matter  of  retaliation  rail  lines  gave  to  the 
eastern  jobber  every  facility  for  entering  Pacific  Coast  terri- 
tory. Ifot  only  was  the  general  level  of  rates  reduced  but  dif- 
ferentials were  abolished  and  the  privilege  of  mixing  shipments 
increased. 

The  result  as  has  been  noted  in  the  statement  of  facts  was  dis- 
astrous to  both  parties.  The  San  Francisco  jobber  lost  in  terri- 
tory and  in  profits ;  the  railways  suffered  severely  in  the  dimi- 
nution of  revenues.  At  the  expiration  of  thi'ee  years  both  par- 
ties were  anxious  for  relief  and  were  seeking  some  ground  of 
compromise.  This  was  the  genesis  of  the  meetings  at  Del  Monte 
and  Milwaukee,  and  it  was  to  effectuate  this  purpose 
that  the  tariff  of  June  25,  1898,  was  promulgated.  The  rail- 
way desired  to  retain  its  business  at  higher  rates;  the  jobber 
upon  the  coast  desired  to  retain  his  territory  and  increase  his 
profits.  There  can  l>e  no  doubt  that  the  railways  understood 
that  the  jobbers  would  patronize  their  lines  at  the  higher  rate, 
and  that  the  jobbers  had  given  them  so  to  understand.  There 
was  no  definite  agreement  of  this  sort,  nothing  like  that  involved 
in  the  old  special  contract  system.  It  was  rather  a  result  grow- 
ing out  of  the  mutual  interest  of  both  parties. 

The  practical  interpretation  of  this  understanding  has  been 
to  enable  the  railways  to  retain  just  about  the  same  proportion 
of  traffic  at  materially  better  rates.  The  tonnage  brought  from 
the  Atlantic  to  the  Pacific  Coast  since  June  25,  1898,  has  not 
differed  greatly  from  that  of  two  or  three  years  before.  It 
oughlJ  perhaps  to  have  increased,  for  the  Spanish  war  had  dealt 
this  traffic  a  severe  blow  both  by  increasing  the  rates  of  insur- 
ance and  by  decreasing  the  supply  of- ships,  and  with  the  close 
of  that  war  this  traffic  might  be  expected  to  recover.  Clearly  it 
is  likely  to  do  so  in  the  future.  The  tonnage  moving  during  the 
present  year  will  probably  greatly  surpass  that  of  the  last  six 
or  seven  years  and  within  two  years  to  come  will  be  greater  than 
at  any  time  since  1880.  We  find  a  disposition  upon  the  part  of 
tlie  coast  jobbers  to  patronize  the  ocean  whenever  a  rate  is  of- 
fered which  is  decidedly  advantageous.  It  must  be  remembered 
that  the  effect  of  the  rate  war  of  1894  was  to  depress  ocean  as 
well  as  rail  rates. 

Kail  lines  could  not  probably  increase  their  carload  rates, 
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and  if  we  were  to  order  a  reduction  of  these  differentials  that 
would  result  in  a  reduction  of  the  less  than  carload  rate.  An- 
other result  would  be  to  compel  the  coast  jobber  to  seek  cheaper 
means  of  transportation  which  might  finally  lead  to  a  further 
reduction  of  the  carload  rate  and  to  the  same  disturbances  which 
have  previously  occurred.  We  have  already  said  that  the  rea- 
sonableness of  the  less  than  carload  rates  considered  by  them- 
selves is  not  questioned.  Ought  we  then  to  order  this  reduction  ? 
If  the  effect  of  the  present  tariff,  owing  to  any  understanding 
between  the  rail  lines  and  the  coast  jobbers,  was  to  extinguish 
or  seriously  cripple  ocean  competition  it  would  be  our  plain  duty 
to  interfere;  but  in  fact  this  competition  seems  to  be  in  a  pros- 
perous state.  If  the  effect  were  to  maintain  a  scale  of  rates 
unreasonably  high,  our  duty  would  be  equally  plain ;  but  there 
is  no  suggestion  that  this  is  true  of  the  present  terminal  rates. 
We  are  not  unmindful  of  the  fact  that  a  reduction  in  the  ter- 
minal rate  works  a  corresponding  reduction  at  all  points  which 
base  upon  that  rate ;  nor  do  we  overlook  the  fact,  although  there 
is  no  mention  of  it  in  this  case,  that  the  earnings  of  transcon- 
tinental lines  indicate  that  some  reduction  in  their  rates  might 
properly  be  made ;  but  we  are  of  the  opinion  that  if  any  such 
reduction  is  to  take  place  it  should  be  in  the  high  and  discrim- 
inating intermediate  rate  rather  than  in  the  already  extremely 
low  terminal  charge.  Competition  is  not  healthy  when  it  be- 
comes destructive  to  the  competing  parties.  It  was  said  upon 
the  argument  that  this  present  adjustment  provided  a  state  of 
"equilibrium"  under  which  both  the  rail  and  the  water,  the  east 
and  the  west  could  fairly  compete.  So  far  as  the  testimony 
show^s  we  are  inclined  to  think  that  this  is  true  of  competition 
by  water. 

It  is  said  that  this  tariff  is  unlawful  because  it  excludes  the 
jobber  of  the  middle  west  from  this  territory,  gives  to  the  whole- 
saler upon  the  Pacific  Coast  a  monopoly,  restricts  the  market 
in  Avhich  the  retailer  can  buy  and  thereby  enhances  the  price  to- 
the  consumer.  The  territory  of  the  Pacific  Coast  jobber  is  ex- 
tremely limited,  and  he  is  inclined  to  insist  that  he  should  be 
left  in  the  peaceable  possession  of  that  territory ;  that  the  job- 
ber of  the  middle  w^est  whose  territory  extends  a  thousand  milea 
to  the  east  and  seventeen  hundred  miles  to  the  west  ought  not 
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to  covet  the  narrow  strip  which  lies  beyond  the  115th  meridian. 
We  do  not  accede  altogether  to  this  view.  The  adjustment  of 
rates  upon  the  Pacific  Coast  is  such  that  it  confines  the  local 
jobber  to  certain  spheres  making  them  almost  onmipotent  within 
those  spheres;  and  for  this  reason  competition  from  the  east, 
which,  under  this  same  adjustment  of  rates,  tends  to  diffuse  it- 
self over  the  whole  coast,  is  important.  If  there  be  no  control- 
ling reason  to  the  contrary,  rates  should  be  so  adjusted  as  to 
permit  the  operation  of  the  wholesaler  from  the  middle  west 
throughout  all  this  territory. 

An  examination  of  the  statement  of  facts,  where  we  have  at- 
tempted to  set  down  in  some  measure  the  various  advantages  and 
disadvantages  enjoyed  by  the  jobbers  upon  the  Pacific  Coast 
and  jobbers  in  the  middle  west  in  entering  this  territory  will 
show  the  utter  impossibility  of  determining  by  any  a  priori 
process  whether,  under  the  tariff  in  question,  the  jobber  of  the 
middle  west  can  well  engage  in  that  business.  Nor  is  there  any 
necessity  of  attempting  to  do  so.  Three  and  one-half  years  had 
•elapsed  between  the  putting  in  effect  of  that  tariff  and  the  final 
submission  of  this  case,  an  ample  period  within  which  to  observe 
the  actual  result  upon  the  division  of  this  business.  It  was 
practically  conceded  that  there  had  been  no  diminution  in  the 
amount  of  business  transacted  by  the  jobbers  of  the  middle  west, 
although  there  had  not  been,  perhaps,  that  increase  which  would 
otherwise  have  occurred  from  the  general  improvement  of  busi- 
ness conditions.  It  was  further  admitted  that  this  business  was 
still  done  at  a  profit  although  this  profit  was  said  to  be  less  than 
it  ought  to  be.  Throughout  the  whole  territory  the  eastern  job- 
ber is  a  positive  and  aggressive  factor.  Of  the  lines  of  trade  em- 
braced in  this  proceeding  probably  50  per  cent  of  the  entire 
sales  of  Southern  California  is  by  the  eastern  jobbers,  25 
per  cent  in  the  northwest  and  from  30  to  40  per  cent  in  central 
territory.  It  cannot  be  said  that  any  adjustment  of  rates  which 
permits  the  transaction  of  approximately  one-third  the  jobbing 
business  from  the  east  excludes  the  wholesaler  of  that  section. 

It  appeared  that  this  business  had  been  retained  by  the  pay- 
ment of  freight  allowances,  but  it  also  appeared  that  the  pay- 
ment of  such  allowances  was  not  unusual  at  points  distant  from 
the  location  of  the  jobbing  house,  and  that  notwithstanding  this 
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expense  the  business  had  been  remunerative.  It  is  worthy  of 
remark  that  when  the  differentials  were  reduced  in  the  north- 
west by  the  St.  Paul  Supplement  the  effect  was,  not  to  decrease 
the  price  to  the  retailer,  but  to  stop  the  payment  of  the  freight 
allowance. 

While  the  complaint  refers  to  particular  rates,  and  while  some 
of  the  testimony  made  similar  reference,  this  was  mainly  by  way 
of  illustration.  The  case  as  submitted  referred  to  the  lawful- 
ness of  this  tariff  as  a  whole,  the  propriety  of  the  general  prin- 
ciples which  underlie  its  construction.  It  was  said  that  these 
differentials  averaging  50  per  cent  per  hundred  poimds  were 
too  wide ;  that  the  motives  which  induced  the  tariff  were  wrong, 
and  that  the  general  effect  of  the  tariff  was  to  discriminate 
against  the  jobber  of  the  middle  west  and  to  injure  the  consumer 
upon  the  Pacific  Coast. 

Viewing  the  case  in  tliis  broad  sense  we  find  that  these  differ- 
entials are  not  abnormal  when  compared  with  others  in  differ- 
ent parts  of  this  country  at  the  present  time ;  that  they  are  not 
greater  than  those  in  effect  under  the  west  bound  transcontinen- 
tal tariff  of  1803,  and  not  greatly  disproportionate  to  the  actual 
difference  in  cost  of  service.  Considering  them  with  respect  to 
their  bearing  upon  the  parties  immediately  interested,  namely, 
the  carriers  and  the  two  classes  of  jobbers,  we  find  that  they 
conserve  the  interests  of  the  carrier,  that  they  give  to  the  job- 
ber upon  the  Pacific  Coast  a  measure  of  advantage  to  which  he 
is  perhaps  entitled  by  his  location,  and  which  he  must  probably 
have  if  he  is  to  continue  to  exist,  while  they  permit  the  jobber 
of  the  middle  west  to  transact  a  considerable  amount  of  busi- 
ness in  this  territory  at  a  reasonable  profit.  Viewed  as  an 
economic  problem,  the  tariff  fosters  that  method  of  distribution 
which  is  probably  the  cheapest  upon  the  coast,  and  at  the  same 
time  permits  reasonable  competition  and  thereby  secures  to  the 
customer  the  full  benefits  of  such  competition.  This  situation 
is  in  some  sense  the  outgrowth  of  past  experience.  It  is  satis- 
factory to  most  interests  upon  the  Pacific  Coast,  and  we  are  not 
disposed  to  find  fault  with  the  adjustment  of  rates  as  a  whole. 

While,  however,  we  cannot  condemn  this  tariff  as  a  whole 
upon  the  grounds  put  forward  by  the  complainants,  we  are  of 
the  opinion  that  many  of  its  details  are  in  violation  of  law. 
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Over  four  hundred  commodity  rates  apply  to  carloads  only, 
leaving  the  movement  of  these  commodities  in  less  than  carloads 
to  be  governed  by  the  class  rate.  This  produces  a  differential 
which  even  under  the  peculiar  circumstances  of  this  traffic  is 
in  many  cases  excessive,  provided  there  be  any  commercial  rea- 
son for  a  corresponding  less  than  carload  rate.  In  some  in- 
stances there  is  none.  Coal,  for  example,  moves  usually  in 
carloads  and  takes  a  low  commodity  rate.  What  little  move- 
ment occurs  in  less  than  carload  lots  is  not  competitive  with  car- 
load shipments,  and  may  well  be  governed  by  the  class  rate,  al- 
though the  difference  between  the  two  would  otherwise  be  un- 
due. Many  similar  instances  will  readily  occur,  but  we  are 
impressed  from  an  inspection  of  these  schedules  that  there  are 
still  many  other  instances  in  which  the  difference  is  altogether 
too  great 

It  is  impossible  to  fix  any  standard  by  which  these  differen- 
tials shall  be  determined,  for  the  reason  that  circumstances 
often  render  the  application  of  a  greater  differential  proper  in 
one  case  than  in  another.  This  record  finds  that  many  of  the 
commodity  rates  show  a  differential  of  50  cents  per  100  pounds, 
and  it  is  said  that  this  may  be  termed  the  average  differential; 
it  further  finds  that  the  cost  of  handling  this  less  than  carload 
traffic  exceeds  the  cost  of  handling  carload  traffic  by  about  50 
per  cent.  We  are  inclined  to  think  that  a  differential  which  is 
at  once  more  than  50  cents  per  100  poimds  and  more  than  50 
per  cent  of  the  carload  rate  is  prima  facie  excessive.  We  do 
not  mean  that  every  differential  may  lawfully  equal  this,  nor 
yet  that  every  differential  which  exceeds  this  is  unlawful,  but 
that  a  differential  exceeding  tliis  requires  special  justification. 

We  also  think  that  the  varied  commodity  rates,  especially 
in  the  hardware  schedule,  are  to  some  extent  unlawful.  The 
tariff  of  1898  applies  nine  different  rates  to  the  articles  in  this 
schedule.  The  transcontinental  west  bound  tariff  of  1893 
threw  all  articles  enumerated  in  that  hardware  schedule  into 
two  classes.  If  water  competition  or  any  other  cause  inhering 
in  the  transcontinental  situation  requires  the  present  division 
of  rates  it  had  not  become  manifest  in  the  twenty-four  years 
jireceding  the  publication  of  that  tariff.  The  St.  Paul  Sup- 
plement reduces  the  number  of  groups  from  nine  to  five,  but 
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upon  the  other  hand  if  the  articles  specified  in  the  hardware 
schedule  of  the  tariif  of  June  25,  181)8,  were  shipped  under  the 
OfKcial  Classification  they  would  take  eight  different  rates,  and 
nine  under  the  Western  Classification.  We  are  also  impressed 
that  these  schedules  unduly  prevent  in  some  instances  the  ship- 
ment of  articles  of  the  same  class  in  carload  lots  at  carload 
rates.  It  is  difiicult  to  understand  why  sheet  iron  of  all  thick- 
ness should  not  be  shipped  together  in  carloads. 

It  is  one  thing  to  pronounce  a  tariff  wrong,  quite  another  to 
say  what  will  be  right.  While  we  are  clearly  of  the  opinion 
that  many  of  these  differentials  are  too  great,  that  the  varied 
commodity  rates  in  the  hardware  schedules,  and  perhaps  in 
some  others,  should  be  readjusted,  and  that  in  some  instances 
greater  latitude  should  be  given  in  the  shipment  of  practically 
the  same  articles  in  carload  lots,  we  have  no  facts  before  us 
from  which  we  can  intelligently  determine  what  ought  to  be 
done  in  specific  instances.  The  great  mass  of  testimony  in  this 
record  went  to  the  general  aspects  of  the  controversy  rather  than 
to  details.  We  have  concluded,  therefore,  to  set  this  case  down 
for  further  hearing  at  St.  Louis  on  the  second  Tuesday  of  Feb- 
ruary, 1903.  This  will  allow  time  for  the  carriers  to  re-ad- 
just their  tariffs  in  accordance  with  the  suggestions  in  this  opin- 
ion. If  before  that  date  the  complainants  notify  us  that  no 
further  hearing  is  desired,  the  complaint  will  be  dismissed; 
otherwise  we  will  at  that  time  require  the  attendance  of  the 
traffic  officials  of  the  various  transcontinental  lines  and  en- 
deavor to  obtain  such  information  from  other  sources  as  will 
enable  us  to  make  an  intelligent  order  in  the  premises. 

As  previously  stated,  the  question  as  to  the  higher  interme- 
diate rate,  although  raised  by  the  complaint,  was  not  litigated 
upon  the  trial.  We  have  thought  best  to  keep  this  question 
open  also  for  further  hearing.  The  Commission  will  not  of  its 
own  motion  proceed  in  that  branch  of  the  case,  but  the  complain- 
ants have  leave  to  do  so,  if  they  desire. 

FiFEB,  Commissiover,  dissenting: 

I  concur  in  the  opinion  to  the  extent  of  deeming  it  inadvis- 
able to  attempt,  without  further  investigation,  a  settlement  of 
the  great  questions  involved  in  this  continental  situation. 
9  I.  C.  C.  Eep.— 24. 
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'JV?  undigputed  facts  involve  three  pro.po«sirions :  the  postage- 
:tTa;;jjy  or  blanket  rate  fcT  the  -whcJe  f^^ieim  territory  from  the 
A\hiSiU<t  Coaet  Vj  the  Missc»Tiri  River:  ihe  wide  difference  be- 
1  w'<:3':';j  ihc'  carload  and  less  than  carjcifid  raie  on  west  bound  traflBc^ 
ii/jO,  th<;  KVfci^m  coniTQon  u»  all,  the  W<?»5Tera  Mountain  Territory 
of  fsmkisifi  the  rates  from  the  east  t^^'  any  intermediate  i>oint  by 
a<j'JUij^  Xo  the  through  rate  to  any  Pacino  Coast  Terminal  the 
I'Xral  mUi  Wck  to  the  intermediate  pc'ini. 

i]*iUf'.t*ruin'fi  tlie  first,  while  it  may  l»e  ec-noeded  that  the  so- 
^'.alUA  l>)ankf:ft  Kite  is  t<»o  firmly  established,  and  has  proved  in 
if/i  iiiiiuy  UiHtanws  of  a  great  ntiliiy  and  prv-fit  to  both  the  road 
Hi  A  ill:  patrouH  to  warrant  me  in  denonnoing  it,  yet  I  am  firmly 
'yf  o|/ii<ioii  that,  carried  to  the  extent  of  al»ve  a  thousand  miles^ 
as  lu  thi«  instance,  on  practically  all  the  schedules,  is  such  an 
L'}f.ii{t^orii\MHi  of  tlif'  system  as  to  work  serious  injustice  to  the 
joliU'ife  of  i\\it  Tiiiddle  west  by  robbing  them  of  the  natural  ad- 
va<jfaf4<'«  of  geographical  location  to  which  tliey  are  as  much 
i-.u\\l\i'A  ii«  arr;  i>oints  Located  upon  the  Atlantic  Coast,  which 
inr  \\iiii  vnry  roanon  are  favored  by  rates  that  are  denied  to  those 
siUiiiUM  farther  west. 

j'or  thirt  ronivm  it  seems  to  me  tlie  only  solution  of  the  prob- 
Itm  whi<'h  will  l>e  fair  to  all  parties  is  the  graded  rate,  perhaps 
h(A  ill  iUit  pro|K»rtions  formerly  in  force:  but  that,  at  least,  rec- 
o^nj/i^c  iJje  advantage  of  proximity  to  the  western  market  which 
I'itlijhiji'pr  '^iij^^y^  ^^^'cr  Xew  York,  Chicago  over  Pittsburg,  and 
ihe  Mi«»soijri  J{iver  over  Chicago. 

'lUiu'ii  tt/'eiriH  to  me  to  be  just  ground  for  protest  against  the 
iiifliii'tuiitilii  Ix^twcon  carload  and  less  than  carload  rates.  These 
tliifavauoi*^  have  Ijcen  within  a  comparatively  late  period  so 
iiiiirrh  iut'Sitiit^ti]  as  to  lead  to  the  inference,  inevitable  to  me, 
tliat  they  have  \xten  established  with  deliberate  intention  to  dis- 
courage jesfl  than  carload  shipments.  To  what  extent  these  dif- 
fL-reutialb  bhould  be  modified,  if  at  all,  must  depend  upon  a 
wider  inquiry  and  deeper  investigation  than  we  have  been  able 
to  aecouiplibh  at  this  stage  of  the  present  case. 

The  system  of  rate-making  which  establishes  rates  for  inter- 
mediate [Kiintfl  by  a  combination  of  the  through  rate  to  the  coast 
terminal  jjoint  and  the  local  rate  back  to  destination  has  much 
in  its  favor,  as  water  competition  is  held  to  justify  even  unrea- 
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sonably  low  through  rates,  and  as  the  freight  thus  favored  is  se- 
cured by  the  railroads  by  a  rate  which  is  to  prevent  its  carriage 
by  water — all  freight,  in  theory,  is  treated  as  if  it  reached  the 
coast  by  water  and  takes  its  place  thereafter  as  local  freight  east 
— instead  of  through  freight  west. 

But  there  comes  a  situation  and  a  locality  when  this  theory 
of  rate-making  must  break  down  of  its  own  weight,  and  with  a 
blanket  rate  from  the  east  reaching  to  the  Missouri  Kiver,  the- 
short  middle  west  haul,  say  from  the  Missouri  Kiver  to  Ogden, 
is  out  of  all  proportion  to  the  haul  from  the  Missouri  River  to 
Xew  York,  from  Xew  York  to  San  Francisco  by  water  and  back 
by  rail  to  Ogden.  Upon  its  face  such  a  condition  carries  sus- 
picion, and  it  requires  some  explanation  to  justify  a  situation 
where  a  haul  practically  a  thousand  miles  shorter  at  each  end 
is  higher  than  the  through  rate.  Just  how  far  the  combination 
through  rate  with  the  local  back  may  extend  under  these  cir- 
cumstances will  depend  upon  where  it  meets  a  reasonable  rate 
from  the  east,  and  on  that  question  in  this  case  the  evidence  is- 
incomplete;  we  having  developed  only  enough  to  bring  me  to 
fear  that  the  schedules  in  force  are  discriminating  and  unjust. 

The  opinion  finds  that  the  Pacific  Coast  jobber  carries  his 
business  not  farther  east  than  the  115th  meridian,  or  about  300 
miles  from  the  const,  and  I  am  inclined  to  believe  that  the  evi- 
dence fairly  sustains  that  finding.  But  an  examination  of  the 
tariffs  on  file  in  the  office  of  the  Commission  shows  that  the  zone 
of  their  operations  may  be  much  wider,  the  combination  rate 
basing  on  Pacific  Coast  terminals  extending  as  far  east  as  800 
or  more  miles  in  numerous  instances. 

For  many  articles  of  hardware,  such  as  axes  and  other  edged 
tools,  picks  and  mattocks,  bar,  rod  and  sheet  iron  and  steel, 
billets,  blooms,  ingots  and  scrap  iron,  the  combination  rate  ex- 
tends east  on  the  Southern  Pacific  Railroad  (Ogden  line)  to 
various  points  fiom  Millis,  Wyo.,  828  miles  east  of  Sacramento, 
to  Cheyenne,  Wyo..  1,239  miles  east  of  Sacramento,  except  on 
picks  and  mattocks,  on  which  the  combination  rate  equals  the 
intermediate  rate  at  Rye  Patch,  Nev.,  273  miles  east  of  Sacra- 
mento. On  the  Southern  Pacific  (El  Paso  line)  the  combina- 
tion rate  extends  east  to  various  points  from  Strauss,  N.  M., 
797  miles  east  of  Tx)s  Angeles,  to  San  Elizario,  Tex.,  833  miles- 
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east  of  Los  Angeles,  except  on  picks  and  mattocks  on  which  the 
combination  rate  equals  the  intermediate  rate  at  Montezuma, 
Ariz.,  400  miles  east  of  Los  Angeles.  On  the  Great  Xorthem 
line  the  combination  rate  extends  east  to  various  points  from 
Troy,  Mont.,  570  miles  east  of  Portland,  on  picks  and  mattocks, 
to  Wagner,  Mont.,  1,042  miles  east  of  Portland,  on  billets, 
blooms,  etc.  On  the  Northern  Pacific  the  combination  rate  ex- 
tends east  to  various  points  from  Noxon,  Mont.,*  662  miles  east 
of  Portland,  on  picks  and  mattocks,  to  Central  Park,  Mont, 
1,009  miles  east  of  Portland,  on  billets^  blooms,  etc.  On  the 
Santa  Fe  System  the  combination  rate  extends  east  to  various 
points  from  Amboy,  Cal.,  226  miles  east  of  Los  Angeles,  on 
picks  and  mattocks,  to  Albuquerque,  N.  M.,  889  miles  east  of 
Los  Angeles,  on  billets,  blooms,  etc. 

Thus  it  will  be  seen  that  while  the  business  of  the  coast  job- 
ber may,  through  his  own  volition  or  methods  of  transacting 
business,  be  confined  to  territory  lying  west  of  the  115th 
meridian,  there  is  nothing  in  existing  tariflFs  that  would  in  any 
way  so  limit  his  field  of  operations.  So  far  as  these  rates  are 
concerned,  he  can  apparently  do  business  as  profitably  as  far  east 
as  the  points  named  as  he  can  in  the  territory  lying  between  tbe 
115th  meridian  and  the  Pacific  Coast.  It  should  be  noted  that 
the  differences  between  the  carload  and  less  than  carload  rates 
complained  of  in  this  case  serve,  under  this  method  of  mak- 
ing rates  to  the  intermediate  point,  to  greatly  enlarge  the 
Pacific  Coast  jobber^s  sphere  of  operations,  and  that  he  will 
sooner  or  later  take  full  advantage  of  the  opportunity  thus 
afforded  is  to  be  expected. 

It  seems  to  me  necessary  that  in  the  further  investigation  to 
which  the  opinion  in  this  case  tends,  the  feature  of  reasonable 
rates  for  the  whole  so-called  Western  Mountain  Territory  should 
be  made  a  main  issue  that  the  inquiry  may  develop  whether  or 
not  the  zone  of  combination  rates  should  not  be  narrowed  to 
points  nearer  the  coast,  and  thus  remove  not  only  a  burden  on 
our  commerce  but  an  apparent  discrimination  that  invites  criti- 
cism, even  if  justifiable. 
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IN  THE  MATTEE  OF  EATES  AND  PEACTICES  OF 
THE  MOBILE  &  OHIO  EAILEOAD  COMPANY  In 
The  Transportation  of  Grain  to  Vicksburg,  Missis- 
sippi^ Shipped  From  or  Through  St.  Louis^  Missouri, 
AND  East  St.  Louis,  Illinois. 


Decided  January  SI,  190S, 


A  published  tariff  regulation  permitting  grain  to  be  shipped  through  from 
point  of  origin  to  final  destination  with  a  stop-over  privilege  in  East 
St.  Louis  for  cleaning,  sacking  or  other  legitimate  purpose,  the  ship- 
ment covering  a  proportional  or  balance  of  a  through  rate  from  East 
St.  Louis,  is  not  shown  to  be  objectionable  in  this  case,  but  that  part 
of  defendant's  tariflf  r^ulation  which  provides  that  grain  may  be 
shipped  to  East  St.  Louis  on  a  local  rate  and  forwarded  as  a  new  ship- 
ment from  that  point  on  a  12-cent  proportional  rate  to  Vicksburg, 
Miss.,  and  common  points  disregards  the  higher  15-cent  local  rate  from 
East  St.  Louis  to  those  destinations  and  is  not  in  accord  with  the  doc- 
trine announced  by  the  Commission  in  Re  Alleged  Unlaicful  Rates  and 
Practices  in  the  Transportation  of  Grain  and  Orain  Products  hy  the 
A,  T.  d  8.  F.  Ry.  Co.  et  at.,  7  I.  C.  C.  Rep.  240. 

E.  L.  Russell  and  E.  P.  ^Yilliams  for  Mobile  &  Ohio  R.  R. 
Company. 

Report  and  Opinion  of  the  Commission. 

FiFER^  Commissioner: 

The  Commission,  having  under  consideration  certain  com- 
plaints respecting  discriminations  in  grain  rates  from  St.  Louis, 
Missouri,  and  East  St.  Louis,  Illinois,  to  Vicksburg,  Missis- 
sippi, did,  on  its  own  motion,  on  April  18,  1902,  enter  an  order 
that  an  inquiry  and  investigation  into  the  rates  and  practices  of 
the  Mobile  &  Ohio  Railroad  Company  in  the  transportation  of 
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grain  shipped  from  or  through  St.  Louis,  Missouri,  and  from 
and  through  East  St.  Louis,  Illinois,  be  instituted.  In  pursu* 
ance  of  that  order,  hearings  were  held  at  St.  Louis,  Missouri^ 
on  April  25  and  May  17,  1902. 

The  basis  of  the  complaint  is  that  for  a  month  preceding  its 
filing,  a  certain  commission  company  of  St.  Louis,  Missouri^ 
had  been  quoting  prices  for  the  sale  of  com  and  oats  in  Vicks- 
burg,  Mississippi,  with  which  no  other  dealers  could  compete. 

It  was  alleged  that  the  transportation  of  grain  in  that  period 
from  St.  Louis  and  East  St.  Louis  to  Vicksburg  had  been  al- 
most exclusively  over  the  Mobile  &  Ohio  Railroad;  that  as  the 
markets  were  alike  open  to  all  dealers  it  was  apparent  that  if 
advantages  were  enjoyed  by  any  particular  individuals  such  ad- 
vantages were  secured  through  the  transportation  rates;  that 
the  shipments  in  many  instances  were  prepaid  and  the  billing 
showed  no  rate;  that  the  agents  of  the  defendant  road  located 
at  Vicksburg,  when  inquiry  was  made,  disclaimed  information 
concerning  any  secret  or  discriminating  rate.  The  facts  re- 
garding these  matters  could  only  be  secured  by  an  investigation,, 
which  the  Commission  at  once  ordered,  for  the  purpose  of  locat- 
ing the  discrimination  and  affording  such  relief  as  it  was  au- 
thorized to  enforce. 

The  facts  as  established  by  the  testimony,  so  far  as  material 
to  the  issue,  were  as  follows: 

The  regularly  published  and  established  rate  at  the  time  of 
the  filing  of  tlie  complaint  was  on  grain  from  East  St.  Louis 
to  Vicksburg,  15  cents.  No  through  rate  was  shown  in  any 
tariff  filed  with  the  Commission,  nor  was  any  such  tariff  posted 
in  the  offices  of  the  railroads  engaged  in  such  transportation. 
It  appears  also  that  the  agents  of  the  railroad  company  at  Vicks- 
burg had  no  authority  to  quote  any  other  rate. 

But  there  was  in  existence  a  method  of  shipment  on  a  re- 
consignment  or  stoppagc-in-transit  rate,  by  which  grain  shipped 
from  parts  of  Kansas,  Missouri  and  Illinois  might  be  consigned 
to  Vicksburg  on  a  through  rate.  On  arrival  at  St.  Louis  this 
grain  might  be  sold,  or  it  might  be  stored  in  elevators  and  at  a 
future  date  shipped  on  to  Vicksburg  on  payment  of  the  bal- 
ance of  the  through  rate.     This  balance  was  in  most  cases  11 
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cents  per  100  pounds,  but  the  agents  of  the  railroad  company 
were  not  notified  by  any  published  scliedule,  nor  was  any  such 
schedule  filed  in  the  office  of  the  Interstate  Commerce  Commis- 
sion. The  information  was  conveyed  only  by  means  of  a  circu- 
lar of  instructions  of  limited  circulation.  The  agents  at  St. 
Louis  were  familiar  with  this  arrangement,  and  with  St.  Louis 
brokers  and  shippers  it  seemed  to  be  a  matter  of  common  knowl- 
edge, but  distant  agents,  even  at  point  of  final  destination,  plead 
ignorance  of  the  existence  of  any  such  rate. 

The  established  rate  on  corn  from  St.  Louis  to  Vicksburg  of 
15  cents  per  100  pounds  equals  8.4  cents  per  bushel.  The  price 
of  the  grain  on  the  track  at  St.  Louis  about  the  time  of  the  hear- 
ing was  65  to  65%  cents  per  bushel  in  bulk;  the  expense  of 
sacking,  with  labor  and  incidental  expenses,  would  add  about 
2^2  cents  per  bushel,  and  a  15-cent  rate  would,  saying  nothing 
of  profits  and  commissions,  bring  the  price  per  bushel  to  about 
Y6  cents,  delivered  in  Vicksburg;  but  one  commission  house 
doing  business  in  East  St.  Louis  was  at  that  time  quoting  a 
price  of  731^4  cents  per  bushel,  which  could  only  be  secured  with 
any  profit  by  a  transportation  rate  of  11  cents  or  less  per  100 
pounds.  At  the  lower  cost  quoted,  65  cents  per  bushel  at  St. 
Louis,  and  allowing  only  21/4  cents  per  bushel  for  sacking,  the 
rate  of  11  cents  per  100  pounds,  or  6.16  cents  per  bushel,  would 
still  make  the  bushel  of  corn  at  Vicksburg  cost  73.41  cents,  with- 
out reckoning  profits  or  commissions,  while  the  quotation  for 
that  day  was  731/4  cents  per  bushel. 

This,  however,  does  not  necessarily  prove  the  existence  of 
any  less  rate  than  11  cents  per  100  pounds.  A  slight  margin 
might  be  secured  through  advantages  in  buying  or  securing 
cheaper  sacking  rates  to  cover  differences  so  slight. 

Through  rates  from  northern  points  through  St.  Louis  to 
Vicksburg  varied  according  to  points  of  origin  from  16  to  22 
cents  per  100  poiuids,  with  the  prevailing  average  from  Illinois 
territory  to  Vicksburg  of  16  cents  on  com  and  17  cents  on  oats. 

In  such  shipments  the  grain  is  billed  to  Vicksburg  and  passes 
through  St.  Louis.  On  arrival  at  St.  Louis  the  grain  may  be 
forwarded  at  once  to  Vicksburg  or  it  mav  be  placed  in  an  ele- 
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vator  carrying  with  it  ihe  privilege  of  subsequent  shipment  of  a 
chosen  point  at  the  balance  of  the  original  through  rate. 

In  such  case  the  com  comes  to  East  St.  Louis  and  is  placed 
in  an  elevator,  known  as  Montgomery  B.  To  reach  the  eleva- 
tor the  grain  is  transferred  from  the  initial  line  by  the  Wig- 
gins Ferry  Transfer  Company  and  a  belt  railroad  of  St.  Louis 
and  East  St.  Louis,  with  nearly  a  dozen  miles  of  track,  ferry 
boats,  barges,  etc,  which  deliver  it  to  an  elevator  alongside  of 
its  track  situated  on  land  belonging  to  the  Wiggins  Ferry  Com- 
pany. 

The  transfer  charge  is  one  cent  per  100  pounds;  switching 
to  elevator,  or  between  connecting  lines,  or  between  industries 
in  East  St.  Louis,  is  one-half  cent  per  100  pounds.  The  trans- 
fer charge  on  business  going  to  the  southwest  is  three-quarters 
of  a  cent  per  100  pounds  transfer,  which  is  absorbed  by  the 
southern  roads,  but  in  the  case  of  grain  to  Vicksburg  nothing  is 
paid  by  the  defendant  line;  neither  switching  charge,  elevator 
nor  storage,  but  the  balance  of  the  through  rate,  11  cents,  is  ap- 
parently received  by  the  defendant  line  without  rebate  or  dimi- 
nution. 

The  grain  may  be  billed  through  with  one  bill  from  origin 
to  destination  or  it  may  be  consigned  through  with  billing  to 
the  junction  point  only.  The  through  bill  is  for  convenience, 
though  the  grain  may  be  transferred  to  the  elevator  in  either 
case.  If  billed  through  it  would  read  "Atchison,  Kansas  (or  other 
point,  as  the  case  may  be)  to  East  St.  Louis,  Mobile  &  Ohio 
from  East  St.  Louis  to  Vicksburg."  If  there  is  no  through  ar- 
rangement with  the  connecting  line  whereby  the  grain  is  to  be 
delivered  at  its  final  destination,  it  is  billed  to  East  St.  Louis 
at  the  rate  in  force,  and  collection  is  made  from  the  connecting 
line  usually  at  the  time  of  delivery.  Final  settlements,  how- 
ever, between  the  connecting  roads  are  afterwards  made  through 
an  accounting  department. 

The  name  of  the  consignee  at  Vicksburg  might  or  might  not 
appear  on  either  form  of  billing.  On  through  billing  the  Mo- 
bile &  Ohio  Company  would  pay  the  cost  of  transfer,  the  billing 
of  the  connecting  line  coming  to  it  with  the  cars. 

The  course   of   a   shipment  from  Missouri  Pacific  territory 
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would  be  as  follows:  The  grain  is  brought  in  bulk  to  St.  Louis. 
The  car  may  come  witli  a  slip  from  the  Missouri  Pacific  Rail- 
way consigned  to  Vicksburg,  care  of  Mobile  &  Ohio  Eailroad 
Co.  The  Wiggins  Ferry  Company  would  then  take  the  car 
across  the  river  and  notify  the  elevator  company  and  under  in- 
structions from  it  place  the  car  at  the  elevator.  Ordinarily 
the  delivering  line  pays  the  charges  of  the  ferry  company,  whose 
tariffs  filed  with  the  Interstate  Commerce  Commission  show  a 
charge  on  corn  of  one  cent  per  100  pounds. 

The  Wiggins  Ferry  Company  maintains  an  agency  on  both 
sides  of  the  river.  The  elevator  gets  weights  from  the  Mer- 
chants' Exchange  weigher  and  the  Wiggins  Ferry  Company 
handles  in  every  pound  which  the  elevator  handles  out*  The 
gi'ain  is  now  in  the  elevator  where  it  may  remain  indefinitely, 
and  it  loses  its  identity  as  soon  as  stored. 

The  grain  is  for  the  most  part  forwarded  in  sacks.  Sacking 
is  a  regular  business  and  is  carried  on  either  in  the  elevator 
or  in  separate  houses.  The  cost  of  sacking  com  is  2  cents  per 
sack  with  sack  and  twine  furnished.  A  48  or  62-inch  sack 
holds  from  2%  to  3  bushels.  With  labor  and  incidentals  the 
sacking  of  corn  costs  nearly  2%  cents  per  bushel  and  will 
doubtless  average  one  car  with  another  at  least  2%  cents. 

When  a  shipper  from  the  elevator  is  ready  to  forward  a  car 
of  grain  the  records  of  the  elevator  are  consulted  to  find  some 
entry  of  a  car  of  grain  corresponding  to  the  amount  to  be 
shipped  from  some  point  from  which  the  balance  of  the  through 
rate  to  Vicksburg  would  be  11  cents  per  100  pounds.  As  there 
is  apparently  no  time  limit  to  the  extension  of  the  forwarding 
privilege  under  which  the  combination  rate  may  carry  the  grain, 
the  oldest  unused  entries  arc,  as  a  rule,  utilized.  Blank  trans- 
fer slips  are  furnished  to  the  elevator  as  well  as  the  through  con- 
nections of  the  Wiggins  Ferry  Company. 

The  elevator  company  makes  out  a  Wiggins  Ferry  slip,  which 
is  not  a  copy  of  the  one  received  from  the  ferry  company  and 
does  not  call  for  the  original  grain,  nor  does  it  bear  the  same- 
date  as  that  of  the  original  ferry  company's  slip.  This  slip 
is  marked  "paid"  and  is  accepted  by  the  Mobile  &  Ohio  Rail- 
road Company,  which  proceeds  upon  the  assumption  that  the 
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car  has  been  received  from  the  Missouri  Pacific  Company. 
There  is  no  connection  wiiatever  l)etween  the  elevator  slip  and 
the  Wiggins  Ferry  slip,  except  that  both  cover  the  same  aggre- 
gate amount  of  grain. 

The  officials  of  the  Mobile  &  Ohio  Kailroad  Company  have 
access  to  the  books  in  tlie  office  of  the  elevator  company  and  the 
railroad  company  accepts  this  slip  with  the  consent  of  the  gen- 
eral freight  agent.  The  grain  out  of  the  elevator  is  billed  by 
that  company  and  the  road  goes  entirely  by  the  billing.  The 
Wiggins  Ferry  bill  of  lading  is  delivered  with  the  car,  and  the 
Mobile  &  Ohio  Railroad  Company  bills  out  and  inserts  rates, 
if  at  all,  according  to  the  tariff.  It  makes  no  inquiry  beyond 
the  transfer  slip  and  accepts  the  grain  inspector's  weights.  The 
Southern  Weighing  Inspection  Bureau  is  understood  to  have  in- 
structions to  re-weigh,  but  it  appears  not  to  do  this.  If  the 
freight  to  Vicksburg  is  prepaid,  the  bill  of  lading  shows  no  rate; 
as  the  transaction  is  thus  wound  up,  no  investigation  is  made 
or  verification  necessary.  The  slip  shows  only  that  the  Wig- 
gins Ferry  Company  had  at  some  time  received  a  carload  of 
grain  from  the  Missouri  Pacific  Railway  Company,  starting  at 
a  certain  point,  billed  to  a  certain  point  on  a  certain  day,  which 
it  delivered  to  the  Mobile  &  Ohio. 

The  fact  that  the  slip  says  that  grain  came  from  a  certain 
car  is  no  evidence  that  it  did  so ;  it  simply  represents  so  much 
tonnage ;  and  the  car  may  have  passed  on  a  year  before.  When  a 
11-cent  rate  to  Vicksburg  is  wanted,  the  records  are  gone  over 
and  it  is  found  at  some  time  or  other  a  corresponding  amount  of 
tonnage  has  been  brought  from  some  point  where  the  rate  fits, 
and  which  has  not  been  billed  out,  whereupon  a  transfer  slip 
representing  that  amount  of  tonnage  is  made  out  and  sent  along. 

John  E.  Hall,  whose  commission  company  quoted  the  low 
price  in  Vicksburg,  was  a  stockholder,  with  two  other  principal 
stockholders,  in  the  Montgomery  B  elevator;  but  from  the  tes- 
timony apparently  enjoyed  no  undue  advantage  over  other 
northern  buyers  and  southern  shippers  of  grain  in  St  Louis, 
save  only  that  his  elevator  was  located  upon  the  tracks  of  the 
belt  and  forwarding  lines.  He,  however,  seemed  to  know  of  the 
11-cent  rate.     The  11-cent  rate  was  known  also  to  other  ship- 
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pers  on  'Change  in  St.  Louis.  Other  grain  shippers  of  that  city 
testified  that  they  knew  of  the  11-cent  rate  and  that  they  never 
shipped  on  any  other,  though  always  from  points  within  the 
prescribed  territory.  It  was  not  shown  that  either  the  Wig- 
gins Ferry  Company,  upon  whose  land  the  elevator  is  situated 
or  the  defendant  carrier,  the  Mobile  &  Ohio  Kailroad  Company, 
owns  any  stock  or  has  any  interest  in  the  elevator  beyond  the 
facilities  enjoyed  by  them  as  common  carriers. 

The  discriminations  here  complained  of  grew  out  of  a  custom 
inaugurated  long  before  the  passage  of  the  Act  to  regulate  com- 
merce. It  is  a  custom  known  as  the  "stop-over  privilege." 
Some  of  these  privileges  have  been  granted  for  purposes  of  man- 
ufacture, as  milling-in-transit,  by  which  grain  is  shipped  to  a 
distant  point  on  the  through  rate,  but  may  be  stopped  at  certain 
intermediate  points  and  there  manufactured  into  flour  or  other 
products,  and  afterwards  shipped  to  final  destination  in  its  new 
form  at  the  balance  of  the  original  through  rate.  Or  it  may  be 
a  stoppage-in-transit  for  tlie  purpose  of  "trying  the  market," 
as  in  the  present  case.  Here,  for  instance,  the  grain  is  shipped 
from  northern  points  of  production  to  a  central  market  and  the 
payment  of  the  rate  to  that  market  is  made  to  the  initial  line. 
Permission  is  then  given  to  store  the  grain  for  an  indefinite 
period  and  it  is  afterwards  shipped  to  its  original  and  final  des- 
tination at  a  proportional  rate  or  the  balance  of  the  through 
rate. 

Most  witnesses  were  confident  there  should  be  some  time 
limit  to  this  stop-over  privilege,  but  differed  widely  in  their 
opinions  as  to  what  that  time  should  be.  They  varied  all  the 
way  from  ten  days  to  one  year  and  some  contended  that  there 
should  be  no  limit  at  all.  The  testimony  in  this  case  showed 
that  grain  was  billed  out  of  the  elevator  on  way-bills  a  year  or 
more  old,  clerks  being  instructed,  it  was  said,  to  use  the  old  bills 
first.  Shipments  were  made  in  the  month  preceding  the  hear- 
ing to  Vicksburg,  on  old  way-billing,  of  grain  from  Missouri 
Pacific  points,  which  points  had  shipped  no  such  grain  in  seven 
months,  and  when  it  was  clear  the  actual  movement  of  grain 
had  been  in  the  other  direction.  These  way-bills  in  fact  had 
been  used  during  the  previous  year  and  for  a  former  crop. 
9  1.  C.  C.  Bep.  j 


380  INTERSTATE  COMMEECE  EEPOBTS. 

We  feel  that  the  practices  disclosed  by  this  record  are  dis- 
criminating and  should  be  condemned.  If  stop-over  privil^es 
are  granted  for  any  purpose,  all  the  facts  and  circumstances  con- 
nected therewith  should  be  clearly  stated  in  the  published  tariff^ 
so  that  the  public  generally  may  enjoy  their  benefits. 

The  defendant,  the  Mobile  &  Ohio  Railroad  Company,  and 
other  roads  leading  south  from  St.  Louis  and  East  St  Louis, 
with  a  view  of  curing  tlie  evil  complained  of,  filed  with  the  In- 
terstate Commerce  Commission  a  through  freight  tariff,  No. 
36,  efiective  September  10,  1902,  on  reconsigned  com  and  oats 
from  St.  Louis  and  East  St.  Louis  to  Vicksburg  and  common 
points.  This  tariff  provided  for  the  reconsignment  in  carloads 
of  corn  and  oats,  minimum  weight  30,000  pounds,  at  12  cents 
per  100  pounds,  with  a  time  limit  of  six  months  for  reconsign- 
ment. That  tariff  has  been  superseded  by  issues  numbered  36- 
A,  36-B,  and  36-C,  the  last  effective  October  18,  1902.  These 
tariffs  all  contain  the  following  provision: 

"Traffic  subject  to  these  rules  is  Com  and  Oats,  consigned  lo- 
cally to  St.  Louis  or  East  St.  Louis  and  reshipped,  or  that  is 
consigned  through  these  gateways  and  accorded  the  privilege  of 
stopping  at  St.  Louis  or  East  St.  Louis  for  cleaning,  sacking, 
mixture,  or  handling  through  elevators,  warehouses  or  railroad 
yards  for  any  purpose  whatever  (except  inspection  in  original 
car  under  the  supervision  of  the  Chairman  of  the  Southern 
Freight  Association)." 

That  part  of  tlie  rule  which  provides  that  grain  may  be 
shipped  to  East  St.  Louis  on  the  local  rate  from  the  point  of 
origin  to  that  point  and  thence  shipped  out  again  on  the  12-cent 
proportional  rate  to  Vicksburg  and  other  common  points  seems 
somewhat  in  conflict  with  the  doctrine  announced  by  the  Com- 
mission in  Ee  Alleged  Unlaxoful  Rates  and  Practices  in  the 
Transportation  of  Grain  and  Grain  Products  hy  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  and  Others,  7  I.  C.  C. 
Kep.  240.  But  respecting  that  matter  we  do  not  care  to  express 
any  definite  opinion  at  tbis  time. 

The  published  local  rate  from  St.  Louis  to  Vicksburg  is  15 
cents  and  under  the  above  regulation  there  is  also  a  propor- 
tional rate  of*  12  cents.     It  seems  to  make  no  difference  in  what 
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section  the  grain  may  originate.  In  whatever  form  it  reaches 
St.  Louis  or  East  St.  Louis,  whether  as  purely  local  grain  or 
as  a  through  shipment,  it  can  be  shipped  out  from  East  St. 
Louis  or  St.  Louis  to  final  destination  on  the  proportional  rate. 
All  that  is  necessary  is  to  produce  an  expense  bill  showing  the 
shipment  to  St.  Louis  or  East  St.  Louis.  This  being  true,  the 
question  naturally  arises,  to  what  grain  can  the  15-cent  local  rate 
from  St.  Louis  or  East  St.  Louis  to  Vicksburg  apply.  Clearly 
none  at  all,  except  in  those  rare  instances  where  an  expense  bill 
for  some  shipment  of  grain  to  East  St.  Louis  or  St.  Louis  can- 
not be  produced.  The  further  question  then  arises,  w^hat  rea- 
son or  necessity  can  there  be  for  this  local  rate  of  15  cents  be- 
tween the  points  named.  We  are  inclined  to  believe  that  no  sat- 
isfactory reason  for  its  existence  can  be  given,  as,  under  the 
tariff  in  question,  there  can  be  little  or  no  grain  shipped  out  of 
St.  Louis  or  East  St.  Louis  that  would  take  that  rate. 

We  see  no  valid  objection  at  this  time  to  that  portion  of  the 
rule  which  provides  that  grain  may  be  shipped  through  from 
point  of  origin  to  point  of  final  destination  with  a  stop-over  priv- 
ilege in  East  St.  Louis  for  cleaning,  sacking  or  any  other  legit- 
imate purpose,  the  shipment  afterwards  carrying  a  proportional 
or  balance  of  a  through  rate  from  East  St.  Louis.  The  Commis- 
sion has  not  in  former  cases  disapproved  this  method  of  rate- 
making  and  the  practice  seems  to  have  become  quite  general. 
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IX   THE   i\[ATTER   OF   PEOPOSED   ADVANCES   IIS* 
EREIGHT  EATES. 


Decided  April  1,  1903, 


The  Act  to  regulate  commerce  provides  that  all  interstate  rates  shall  be 
filed  with  the  Commission,  and  requires  annual  reports  of  the  opera- 
tions and  financial  condition  of  all  interstate  carriers.  When  a  sched- 
ule is  filed  announcing  an  advance  of  general  application,  for  which  no 
apparent  reason  exists,  such  action  is  a  proper  subject  of  investigation, 
and  if  it  thereupon  appears  that  the  advance  is  unwarranted  the  Com- 
mission should  exhaust  whatever  power  it  has  to  correct  the  injustice. 
Transportation  by  rail  is  a  quasi-public  service,  not  to  be  sold  to  the 
highest  bidder,  and  the  charges  therefor  are  not  controlled  by  the  law 
of  supply  and  demand.  Freight  rates  do  not  in  fact  rise  and  fall  with 
changes  in  the  market  prices  of  commodities,  though  they  are  often  af- 
fected by  commercial  conditions;  and  when  reductions  have  been  made 
on  account  of  commercial  depression  it  is  difficult  to  see  why  corre- 
sponding advances  may  not  properly  be  made  with  the  return  of  busi- 
ness prosperity. 

An  increase  which  results  solely  from  the  withdrawal  of  a  lower  export 
rate,  or  from  the  maintenance  of  a  published  tariff,  cannot  ordinarily 
be  condemned  as  unlawful.  Railways  are  entitled  to  share  in  the  gen- 
eral prosperity  of  the  country;  they  have  suffered  severely  in  the  past 
and  should  be  allowed  to  recuperate  while  that  prosperity  continues; 
but  it  does  not  follow  necessarily  that  they  are  entitled  to  advance  for- 
mer rates  which  were  not  reduced  on  account  of  financial  depression. 
Under  the  competitive  conditions  which  heretofore  prevailed,  tariff  rates 
on  grain  and  grain  products  from  Chicago  to  New  York  have  not  ex- 
ceeded 1714  cents  during  the  last  four  years,  except  for  a  brief  period, 
while  the  actual  rates  have  been  materially  and  sometimes  greatly  be- 
low that  figure.  The  legality  of  the  recent  advance  of  this  rate  to  20 
cents  depends  upon  two  considerations:  First,  whether  the  increased 
rate  is  reasonable,  having  reference  to  the  cost  and  value  of  the  serv- 
ice, and  as  compared  with  rates  on  other  commodities;  and,  second, 
whether  it  is  reasonable  in  the  absolute,  regarded  as  essentially  a  tax 
upon  the  people  who  ultimately  pay  the  transportation  charge. 
A  rate  of  I7V2  cents  on  grain  and  grain  products  from  Chicago  to  New 
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York  is  not  shown,  as  alleged  by  the  carriers,  to  be  unremunerative  or 
disproportionate  as  compared  with  other  rates.  Whether  tested  by  cost 
of  movement,  by  what  the  carriers  have  voluntarily  accepted  in  the 
past,  or  by  comparison  with  rates  on  somewhat  similar  kinds  of  traffic, 
it  is  not  unprofitable  nor  unreasonably  low.  It  is  from  2  to  5  cents — 10 
to  40  per  cent — higher  than  the  rates  actually  received  in  recent  years, 
and  nothing  appears  in  the  financial  condition  of  the  carriers  to  justify 
a  greater  advance. 

6.  The  rate  advances  involved  in  this  investigation  are  those  on  iron  arti- 

cles, packing-house  products,  dressed  meats,  and  grain  and  grain  pro- 
ducts. Upon  all  the  facts  and  conditions  now  appearing,  Held,  That 
as  rates  on  iron  articles  were  formerly  reduced  on  account  of  commer- 
cial conditions,  the  advances  in  those  rates  may  have  been  proper  owing 
to  subsequent  change  in  such  conditions;  that  the  advance  in  the  rate 
on  packing-house  products,  which  was  made  by  withdrawing  a  lower 
export  rate,  is  not  properly  an  advance;  that  the  advances  in  rates  on 
dressed  meats  ought  not  to  be  condemned  under  the  peculiar  circum- 
stances surrounding  that  traffic ;  that  the  advance  in  the  domestic  rate 
on  grain  and  grain  products  from  17^^  to  20  cents  per  100  pounds  from 
Chicago  and  the  other  advances  ma^de  in  consequence  of  the  increased 
rate  from  Chicago  to  New  York,  the  same  being  an  advance  over  the 
highest  published  rate  in  effect  for  most  of  the  four  years  previous  and 
a  great  advance  over  actual  rates  received  for  the  last  fifteen  years,  are 
not  justified. 

7.  This  proceeding  is  in  the  form  of  a  general  investigation,  and  although 
the  respondent  carriers  were  fully  heard  by  their  traffic  representatives, 
and  in  some  instances  through  their  attorneys,  the  proceeding  is  in  a 
manner  ex  parte,  and  facta  not  brought  out  in  this  inquiry,  with  fur- 
ther discussion  of  the  subject,  might  lead  to  a  different  conclusion.  No 
order,  therefore,  can  be  made  upon  this  record,  but  further  proceeding.^ 
will  be  commenced  unless  the  respondent  carriers  readjust  their  rates 
on  grain  and  grain  products  in  accordance  with  the  views  herein  ex- 
pressed on  or  before  May  15,  1903. 


Henry  Russel  and  B.  B.  Mitchell  for  Mich.  Cent  R.  R.  Co. 

George  C.  Greene  and  G.  J.  Giammer  for  L.  S.  &  M.  S.  Ry. 
Co. 

George  F.  Brownell,  Daniel  WiUiard,  H.  B.  Chamberlain  and 
M.  P.  Blauvelt  for  Erie  R.  R.  Co. 

Hugh  L,  Bond,  C.  S.  Wight  and  H.  D.  Btdkley  for  B.  &  O. 
R.  R  Co. 

William  H.  Joyce,  John  B.  Thayer,  Jr,,  and  J.  8.  Donaldson 
for  Penna.  R.  R.'Co. 

S.  B.  Knight  for  Wabash  R.  R.  Co. 
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Nathan  Guilford,  for  X.  Y.  C.  &  H.  E.  R.  R.  Co. 

B.  D,  Caldwell  for  D.  L.  &  W.  R.  R.  Co. 

/.  P.  Orr,  D,  T,  McCabe  and  John  B.  Brittain  for  Penna.  Co. 

F.  U.  Janvier,  Henry  IL  Kingston  and  Isaac  McQuilkin  for 
Lehigh  Valley  R.  R.  Co. 

T.  C,  Poivdl  for  Southern  Ry.  Co. 

L.  E.  Johnson,  T,  S.  Davant  and  Joseph  W.  Coxe  for  X.  & 
W.  Rj.  Co. 

E,  D,  Hotehlciss  and  L.  F,  Sullivan  for  C.  &  O.  Ry.  Co. 

/o/m  T,  Dye,  George  IL  Ingalls  and  C.  J?.  5c^^  for  C.  C. 
C.  &  St.  L.  Ry.  Co. 

Report  A^'^>  Opixion  of  tue  Commissiox. 

Pkouty,  Commissioner: 

During  the  last  of  Xoveiiiber,  1002,  tariffs  Tverc  filed  with 
the  Commission  giving  notice  of  advances  in  rates  of  general 
application.  About  the  same  time,  owing  largely  to  published 
interviews  of  railway  trafiic  officials,  the  impression  grew  up 
tliat  other  general  advances  were  to  be  made.  This  was  widely 
commented  upon  by  the  press,  and  was  the  subject  of  consider^ 
able  informal  complaint  to  us.  Any  g-eneral  advance  in  trans- 
portation charges  is  a  matter  of  great  public  concern,  and  it 
seemed  especially  appropriate  that  the  Commission,  in  the  dis- 
charge of  its  duty  to  keep  informed  touching  the  methods  and 
practices  of  railway  carriers  subject  to  the  Act  to  regulate  com- 
merce should  ascertain  the  reason  for  these  advances.  An  order 
was  accordingly  entered  on  December  1st  respecting  rates  upon 
grain  and  grain  products,  dressed  meats  and  provisions  from 
the  Mississippi  River  to  the  Atlantic  Seaboard,  by  which  the 
leading  lines  of  railway  engaging  in  this  traffic  were  required 
to  appear  at  Washington  on  December  16th  for  the  purpose  of 
giving  information  touching  the  advances  which  had  been  made 
or  were  contemplated  in  these  rates. 

On  the  date  named  a  hearing  was  begun ;  but  it  appeared  that 
certain  information  material  to  the  issues  involved  could  only 
be  furnished  in  a  complete  form  by  taking  considerable  time^ 
and  a  continuance  was  had  for  the  purpose  of  enabling  the  car-^ 
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Tiers  to  furnish  statements  in  answer  to  certain  inquiries  pro- 
pounded by  the  Commission.  Such  statements  were  subse- 
-quently  made  by  nearly  all  the  carriers  interested;  and  a  fur- 
ther hearing  took  place  on  February  26th  and  27th,  1903. 

The  carriers  insisted  that  tlie  increases  in  question  were  not 
pro]">erly  advances;  that  tlicy  were,  rather,  restorations,  justi- 
fied by  commercial  and  traffic  conditions,  necessary  to  bring 
these  rates  into  line  with  others  and  yield  a  fair  return  for  the 
fervice.     This  aspect  of  the  case  may  be  first  examined. 

The  original  order  referred  only  to  rates  upon  grain  and 
grain  products,  dressed  meats  and  provisions.  Between  the  date 
of  the  first  hearing  and  that  of  the  second,  rates  on  iron  and  steel 
articles  had  been  materially  advanced,  and  these  commodities 
were  also  embraced  in  the  investigation,  although  the  informa- 
tion elicited  was  too  meager  to  permit  the  formation  of  an 
O])inion  of  much  value. 

These  last  advanoxjs  took  effect  January  1st,  1903,  and  in- 
creased the  rate  on  iron  and  steel  articles  in  carloads  from  sixth 
class  to  ten  per  cent  above  sixth  class ;  in  less  than  carloads  from 
fiftli  class  to  ten  per  cent  above  fifth  class.  They  were  eflEeeted 
by  the  filing  of  commodity  tariifs  —  not  by  change  in  classifi- 
cation ;  but  were  made  applicable  throughout  nearly  or  quite  all 
Official  Classification  territory.  At  the  same  time  rates  on  pig- 
iron  were  advanced ;  thus  efl'ecting  an  increase  throughout  Of- 
ficial Classification  territory  of  about  ten  per  cent  in  tlie  trans- 
pr>rtation  of  iron  and  steel  in  its  various  forms. 

For  the  purpose  of  comparing  present  with  past  rates,  the 
rate  from  Pittsburg  to  Chicago  may  be  used.  January  Ist, 
1888,  this  rate  was  IT^/o  cents  in  carloads  and  20  cents  in  less 
than  carloads,  as  against  a  rate  of  161/^  cents  in  carloads  and  20 
cents  in  less  than  carloads  at  the  present  time.  The  general 
practice  seems  to  have  been  to  reduce  these  rates  before  the  open- 
ing of  navigation  about  2i/<»  cents  per  hundred  pounds  upon 
both  carload  and  less  than  carload  quantities ;  thus  maintaining 
a  somewhat  lower  basis  during  the  summer  than  during  the 
winter.  This  condition  of  rates  continued  until  April  13, 
1890,  when  rates  of  18  cents  for  less  than  carloads  and  15  cents 
for  carloads  were  put  in  effect  and  continued  until  January  1st, 
»  I.  C.  C.  Eep.— 25. 
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1900.  During  January,  1900,  and  the  following  winter  rates  of 
21  cents  for  less  than  carloads  and  18  cents  for  carloads  were 
maintained ;  but  during  the  winter  of  1902  the  summer  basis 
was  continued  in  force.  It  will  be  seen,  therefore,  that  since  the 
publication  of  rates  was  required  the  rule  has  been  to  maintain 
during  the  winter  substantially  the  rate  now  in  eflEect;  that  this 
has  been  departed  from  upon  two  occasions,  one  covering  four 
winters  between  1895  and  1900,  and  the  second  covering  the 
winter  of  1902.  The  testimony  was  that  the  lower  rate  during 
these  times  had  been  required  by  the  condition  of  the  iron  in- 
dustiy ;  that  this  industry  was  now  prosperous,  and  that  manu- 
facturers were  agreeable  to  the  maintenance  of  'the  former  basis^ 

There  are,  necessarily,  many  changes  in  freight  ratea  An 
examination  of  the  records  of  a  single  day,  selected  at  hazard, 
sliowed  263  such  changes,  and  our  Auditor  is  of  the  opinion  that 
this  is  below  the  average.  While  many  of  these  changes  are, 
perhaps,  unnecessary,  many  are  necessary.  The  freight  rate 
cannot  be  regarded  as  a  commodity  whose  price  rises  and  falls 
with  supply  and  demand,  but  it  is  often  controlled  by  com- 
mercial conditions ;  and  where  reductions  have  been  made  by 
reason  of  commercial  depression  it  is  diiFicult  to  see  why  cor- 
responding advances  may  not  with  propriety  occur  when  that  de- 
pression is  relieved.  Iron  rates  seem  to  be  peculiarly  suscept- 
ible to  these  commercial  influences.  The  charge  for  transport- 
ing pig-iron  from  southern  furnaces  to  northern  points  of  con- 
sumption has  for  a  long  time  varied  directly  with  the  value  of 
tlie  article  transported.  It  is  a  matter  of  general  information 
that  between  1895  and  1900  the  iron  industry  was  much  de- 
pressed, and  the  carriers  now  tell  us  that  something  of  the  same 
nature  occurred  in  the  winter  of  1902.  If  the  railways  reduced 
their  rates  during  these  periods  at  the  solicitation  of  manufac- 
turers, it  seems  no  more  than  just  that  they  should  be  permitted 
to  raise  them  now,  when  the  condition  of  that  industry  i)ermits 
it. 

These  iron  rates  are  of  great  importance  to  some  at  least  of 
the  carriers  which  are  parties  to  tliis  investigation.  The  com- 
modities to  which  they  apply  made  up  in  the  year  1902  14.47 
per  cent  of  tlie  entire  tonnage  of  the  lines  operated  by  the  Penn- 
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sylvania  Company,  and  9.66  per  cent  of  the  entire  tonnage  of 
the  Pennsylvania  llailroad  Company.  No  shipper  was  heard, 
and  we  have  no  special  knowledge  or  information  touching  tlie 
conditions  under  which  this  tratfic  moves  or  the  cost  of  move- 
ment No  opinion  is,  therefore,  expressed  as  to  the  reasonable- 
ness of  the  present  rates;  but  we  do  think  that,  u|X)n  the  shew- 
ing made  by  the  carriers,  it  cannot  be  affirmed  that  the  advances 
were  not  justified  by  commercial  conditions. 

It  should  also  be  noted  that,  so  far  as  appeared  in  testimony 
and  so  far  as  the  Commission  has  information,  these  iron  rates 
have,  as  a  rule,  in  the  past  been  observed,  so  that  the  actual  rate 
charged  has  in  the  main  corresponded  with  the  published  tariff. 
No  advance  is,  therefore,  effected  by  an  observance  of  the  sched- 
ule rate  at  the  present  time. 

The  rates  upon  grain  and  grain  products,  provisions,  and 
dressed  meats  referred  to  in  the  order  directing  this  investiga- 
tion were  those  from  the  Mississippi  Eiver  to  the  Atlantic  Sea- 
board. It  is  well  understood,  however,  that  the  rate  from  Chi- 
cago to  New  York  is  the  measure  by  which  those  from  western 
points  to  the  Seaboard  are  generally  established,  and  it  will  be 
most  con\enient  to  use  that  rate  in  the  discussion  of  this  case. 

January  1st,  1903,  the  export  rate  of  25  cents  per  hundred 
pounds  on  provisions,  or  packing-house  products,  from  Chicago 
to  New  York  was  withdrawn.  This  left  the  previous  domestic 
rate,  which  was  30  cents,  applicable  to  export  traffic  and  oper- 
ated to  advance  the  rate  on  these  commodities,  when  for  export, 
5  cents  per  hundred  pounds. 

An  examination  of  tlie  published  tariffs  on  packing-house 
products  shows  that  there  has  been  a  general  attempt  to  main- 
tain that  rate  at  30  cents,  which  is  the  regular  fiftibi  class  rate. 
Do^vn  to  1900,  however,  this  attempt  was  not  successful  for  any 
considerable  continuous  period.  Rates  were  frequently  reduced, 
dropping  as  low  at  one  time  as  18  cents,  and  averaging,  perhaps, 
not  far  from  25  cents.  During  most  of  the  year  1899  the  rate 
was  25  cents;  but  on  January  1st,  1900,  it  was  advanced  to  30 
cents,  at  which  figure  the  domestic  rate  has  since  continued. 
March  26th,  1902,  the  export  rate  was  reduced  to  25  cents,  and 
remained  at  that  point  until  January  1st. 
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The  above  have  been  the  pubh'shed  rates,  but  they  have  been 
seldom  observed.  Testimony  taken  in  January,  1902,  shows 
that  during  the  previous  summer  while  the  published  rate  was 
20  cents,  the  actual  rate  was  25  cents,  and  sometimes  as  low  as 
23  cents.  It  seems  probable  tliat  for  no  considerable  length  of 
time  in  recent  years,  until  last  March,  has  a  higher  rate  than 
25  cents  per  hundred  pounds  been  actually  received  for  the 
movement  of  this  traffic.  The  present  rate  is,  therefore,  in  fact 
a  substantial  advance  over  what  has  been  previously  received. 

It  will  be  noticed,  however,  that  the  advance  of  January  Ist 
<;onsisted  merely  in  tlie  withdrawing  of  an  export  tariff.  While 
this  Commission  has  held  that  carriers  may  properly,  under 
stress  of  competitive  conditions,  both  commercial  and  trans- 
portation, apply  a  lower  rate  to  export  than  to  domestic  busi- 
ness, this  is  in  the  nature  of  a  license  to  the  carrier,  and  it  is 
doubtful  whether  a  case  could  arise  under  which  the  Commis- 
sion would  be  warranted,  if  it  had  the  legal  authority,  in  di- 
recting carriers  to  prefer  export  to  domestic  traffic  It  can 
hardly  be  affirmed,  therefore,  that  this  change  in  the  tariff 
schedule  was  an  unlawful  or  an  improper  one.  We  are  strongly 
impressed  that  tlie  rate  at  present  in  force  may  be  too  high. 
This  species  of  traffic  is  quite  desirable,  and  frequently  moves 
in  other  portions  of  the  country  at  less  than  the  corresponding 
class  rate.  It  has  been  uniformly  transported  in  Official  Classi- 
fication territory  for  less  than  that  rate  in  fact.  But  we  hardly 
think  that  an  increase  in  rates  which  results  simply  from  the 
withdrawal  of  a  lower  export  rate,  or  from  the  maintenance  of 
any  tiiriff  rate,  should  be  condemned  solely  for  that  reason  as  an 
unwarranted  advance. 

Januarv  1st,  1903,  the  rate  on  dressed  beef  from  Chicago  to 
Xew  York  was  advanced  from  40  cents  to  45  cents  per  hundred 
pounds.  From  November  24th,  1890,  to  February  1st,  1899, 
the  tariff  rate  was  uniformly  45  cents.  On  the  last-named  date 
a  rate  of  40  cents  per  hundred  pounds  was  published  and  con- 
tinued in  eflFect  until  January  1st,  1900,  wjien  the  rate  was  re- 
stored to  45  cents.  July  29th,  1901,  this  rate  was  again  reduced 
to  40  cents,  being  on  January  1st,  1902,  raised  to  45  cents. 
March  2Gth,  1902,  it  was  once  more  reduced  to  40  cents,  where 
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it  remained  until  the  taking  effect  of  tlie  present  rate.  It  will 
be  seen,  therefore,  that  for  eight  years  previous  to  1899  the  uni- 
form rate  had  been  45  cents ;  that  for  the  last  four  years  the  rate 
has  been  45  cents  about  one-half  the  time,  and  40  cents  the  re- 
mainder. 

Here,  however,  as  in  case  of  packing-house  products,  the  pub- 
lished rate  has  not  been  collected,  during  the  greater  part  of  the 
time.  The  reductions  in  tariff  during  the  last  four  years  have 
resulted  from  attempts  to  bring  the  actual  and  published  rates 
into  harmony.  Testimony  taken  upon  the  occasion  above  re- 
ferred to  showed  that  during  the  year  1901  the  actual  rate  had 
been,  approximately,  40  cents  when  the  published  schedule  was 
45  cents,  and  had  fallen  to  36  cents  after  the  reduction  of  that 
schedule  in  July.  It  seems  probable  that  during  the  last  ten 
years  the  amount  actually  received  has  not  equalled,  certainly 
not  exceeded,  40  cents  on  the  average.  At  the  present  time  these 
tariffs  are  said  to  be  observed,  and  if  this  is  so  an  actual  ad- 
vance over  recent  years  of  5  cents  or  more  per  hundred  pounds 
is  effected. 

Here,  then,  is  found  both  a  nominal  and  an  actual  advance. 
A  uniform  attempt  has  been  made,  to  be  sure,  to  maintain  a  rate 
of  45  cents,  and  there  is  no  January  first  since  rates  were  pub- 
lished when  the  printed  tariff,  perhaps  for  a  short  time  the 
actual  tariff,  has  not  been  as  high  as  45  cents ;  but  that  rslte  has 
never  been  maintained  for  any  considerable  time.  We  should 
feel  that  this  required  some  further  explanation  or  justification 
w-ere  it  not  for  the  peculiar  conditions  which  surround  the  move- 
ment of  this  traffic.  It  is  well  understood  that  dressed  meats 
and  provisions  are  mainly  furnished  for  transportation  by  some 
lialf  dozen  great  packing-houses.  The  traffic  is,  therefore, 
highly  concentrated,  and  these  shippers  have  been  able,  owing 
to  that  fact,  to  play  off  railroad  against  railroad  in  a  way  that 
has  enabled  them  to  secure  unusual  concessions.  Competition 
has  forced  down  these  rates,  but  it  can  hardly  be  termed  Inti- 
mate competition.  In  view  of  these  peculiar  conditions  we  have 
concluded,  with  some  hesitation,  that  this  increase  ought  to  be 
regarded  rather  as  a  restoration  or  maintenance  of  rates  than 
as  an  advance  within  the  meaning  of  this  investigation,  es- 
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pecially  in  view  of  the  fact  that  while  the  rate  is  high  the  service 
is  expensive  to  the  carriers. 

The  loading  of  these  cars  is  comparatively  light;  the  car  it- 
self is  of  special  construction  and  heavier  than  the  ordinary  car} 
refrigeration  must  be  provided,  which  necessitates  the  hauling 
of  large  quantities  of  ice  and  salt;  an  express  service  is  de- 
manded ;  and  the  car  must  be  returned  empty. 

Ordinarily  the  payment  of  a  rebate,  when  general  and  long 
continued,  must  finally  inure  largely  to  the  benefit  of  the  public 
This  is  doubtless  measurably  true  of  these  rebates  which  have 
been  paid  to  packers  in  the  past;  but  it  seems  probable  that  a 
considerable  portion  of  these  illegal  concessions  has  gone  di- 
rectly to  the  benefit  of  those  who  received  them,  and  that  a 
maintenance  of  these  rates  will  be  principally  at  their  expense, 
and  not  at  that  of  the  general  public.  At  the  same  time  it  must 
be  noted  that  these  advances  are  actual,  that  the  carrier  is  re- 
ceiving so  much  more  for  tlie  service, —  a  fact  of  much  impor- 
tance in  considering  the  other  questions  involved  in  this  pro- 
ceeding. 

December  8,  11)02,  tlie  domestic  rate  on  grain  and 
grain  products  from  Chicago  to  New  York  was  ad- 
vanced 2V2  cents  per  100  pounds — from  17^^  to  20* 
cents.  Grain  rates  have  always  been  subject  to  frequent 
fluctuations.  Genera  11;^  speaking,  the  rate  is  somewhat  lower 
during  the  i)eriod  of  lake  navigation  than  during  the  re- 
mainder of  the  year,  although  this  rule  is  not  by  any  meanff 
invariable.  Examining  the  period  covered  by  the  last  10  years, 
we  find  that  for  the  first  five  of  those  years  the  published  rate 
averaged,  approximately,  20  cents  —  the  present  rate.  During 
the  last  five  years  it  has  been,  approximately,  17%  cents.  Since 
April,  1899,  there  has  been  no  time  until  December  8,  except  a 
brief  period  beginning  the  latter  part  of  the  year  1899,  when  the 
rate  has  exceeded  17i/o  cents.  During  the  summer  of  1900  it 
was  15  cents;  during  tlie  following  winter,  17^^  cents.  In  the 
summer  of  1901  it  was  again  reduced  to  15  cents  and  advanced 
in  tho  fall  to  l^Vo  cents.  During  the  summer  of  1902  it  re- 
mained at  17I/2  cents,  and  has  now  been  advanced  to  20  cents. 
It  appears,  therefore,  that  the  published  rates  of  today  are 
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higher  than  for  any  considerable  length  of  time  during  the  last 
four  years. 

The  difference  between  the  present  rate  and  the  actual  rate 
formerly  obtained  is  even  greater.  It  was  said  during  this  in- 
vestigation by  one  or  more  of  the  witnesses  that  except  for  a 
short  time  during  the  summer  of  1887,  immediately  after  the 
taking  effect  of  the  Act  to  regulate  commerce,  and  for  the  period 
since  the  issuing  of  the  injunctions  on  March'  26,  1902,  grain 
rates  had  for  no  considerable  time  been  maintained,  the  amount 
actually  received  having  been  as  low  as  eight  or  nine  cents  from 
Chicago  to  2^ew  York.  Testimony  taken  before  the  Commis- 
sion in  l^evember,  1901,  showed  that  the  ruling  rate  during  the 
summer  of  1901  was  11  cents  from  Chicago  to  New  York.  To 
say  how  much  the  present  rate  exceeds,  on  the  average,  the  actual 
rate  for  the  last  four  years  would  be  little  more  than  a  guess,  but 
probably  from  5  to  7  cents.  Here  then  is  an  increase  of  from 
fifteen  to  fifty  per  cent  in  the  amount  actually  received  in  recent 
years  for  the  transportation  of  grain  from  Chicago  to  New 
York. 

Carriers  gave  as  one  of  their  reasons  for  the  present  advances 
in  these  rates,  difference  in  commercial  conditions.  Just  what 
commercial  conditions  were  referred  to,  or  just  what  the  differ- 
ence was  supposed  to  be,  was  not  definitely  stated.  During  the 
last  four  years  agriculture  has  prospered  throughout  the  land. 
Crops  have  been  good  and  prices  high.  These  conditions  differ 
in  no  essential  respect  today  from  what  has  prevailed  during  the 
four  years  past.  It  was  said  by  one  witness  that  the  com  crop 
of  last  season  was  large,  and  that  this  would  justify  a  higher 
rate ;  but  a  large  crop  means  an  abundance  of  traffic,  and  usually  . 
a  low  price,  and  this  would  be  a  reason  apparently,  not  for  ad- 
vancing, but  rather  for  reducing  the  rate.  In  point  of  fact,  the 
price  of  corn  west  of  the  Missouri  Kiver  is  lower  this  winter  than 
it  has  been  during  either  of  the  two  preceding  years.  This  is 
not  a  case  like  the  iron  schedule,  where  industrial  depression  had 
induced  a  reduction  of  rate.  These  grain  rates  have  not  fallen 
because  of  any  commercial  conditions,  nor  are  they  now  ad- 
vanced by  reason  of  any  change  in  such  conditions. 

Another  reason  assigned  by  the  carriers  for  these  advances  In 
grain  rates  was  diffei-encc  in  traffic  conditions.  It  was  said  that 
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competition  T\^as  less  active,  and  that  rates  could  therefore  be 
maintained.  We  think  tliat  herein  is  found  a  substantial  reason 
why  these  rates  could  be  advanced  and  maintained;  whether  it 
be  also  a  reason  why  they  should  be  is  another  matter. 

In  1899  the  export  rate  on  com  from  Uie  Mississippi  River  to 
New  York  had  fallen  to  13  cents.  This  was  so  unusually  low 
that  the  Commission  instituted  an  inquiry  into  the  causes  which 
had  induced  it  In  that  proceeding  it  appeared  that  two  kinds 
of  competition  were  operative.  First,  there  was  competition 
through  the  Gulf  ports.  Large  quantities  of  grain  are  exported, 
and  this  export  traffic  could  reach  the  foreign  destination  from 
the  grain  fields  either  through  Galveston  and  New  Orleans,  or 
through  the  Atlantic  seaports.  Second,  there  was  competition 
between  different  carriers  reaching  these  various  ports,  and  it 
was  said  upon  that  hearing  that  the  cause  which  had  brought 
about  the  phenomenal  rate  in  question  was  the  competition  be- 
tween carriers  extending  from  the  Mississippi  Kiver  to  the  vari- 
ous Atlantic  ports. 

At  that  time  it  was  generally  understood  that  the  most  trouble- 
some of  these  eastern  competitors  were  lines  serving  Norfolk, 
Newport  News  and  Baltimore ;  the  Baltimore  &  Ohio,  the  Nor- 
folk &  Western,  and  the  Chesapeake  &  Ohio.  Since  then  it  is 
conmionly  supposed  tliat  the  Baltimore  &:  Ohio  and  the  Norfolk 
&  Western  have  passed  under  the  controlling  influence  of  the 
Pennsylvania  Kailroad,  and  the  Chesapeake  &  Ohio  under  the 
joint  influence  of  the  Pennsylvania  and  tlie  New  York  Central, 
this  influence  having  been  acquired  by  the  purchase  on  the  part 
of  the  controlling  companies  of  large  blocks  of  the  stocks  of  tlie 
corporations  controlled,  as  appears  from  the  annual  reports  to 
this  Commission.  The  total  amount  of  outstanding  capital 
stock  of  the  Baltimore  &  Ohio  Company,  on  June  30,  1902,  was 
about  $135,000,000,  of  which  the  Pennsylvania  Railroad  Com- 
pany owned  $40,000,000  and  the  Pennsylvania  Company  $12,- 
000,000.  The  outstanding  capital  stock  of  the  Norfolk  &  West- 
em  was  $89,000,000,  of  which  the  Pennsylvania  Railroad  Com- 
pany owned  $25,830,000  and  the  Pennsylvania  Company  $C,- 
500,000.  The  total  outstanding  stock  of  the  Chesapeake  &  Ohio 
was,  approximately,  $60,000,000,  of  which  the  Pennsylvania 
Railroad  Company  owned  $10,000,000,  the  Pennsylvania  Com- 
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pany  $4,000,000,  tlie  Cleveland,  Ciiicinnati,  Chicago  &  St.  Louis 
Railway  Company,  a  Vanderbilt  line,  $7,500,000,  and  the  New 
York  Central  &  Hudson  River  Railroad  Company,  $5,000,000. 

The  Pennsylvania  Railroad  Company  does  not,  therefore,  own 
an  absolute  majority  of  the  stock  of  the  Baltimore  &  Ohio,  or  of 
the  ITorf oik  &  Western,  nor  do  the  holdings  of  the  Pennsylvania 
lines  and  the  Vanderbilt  lines  in  the  Chesapeake  &  Ohio  amount 
to  quite  a  majority  of  that  stock.  It  has  been  suggested  that 
affiliated  individual  holdings  would  make  up  such  a  majority  in 
the  several  instances,  and  it  seems  altc^ether  improbable  that 
those  companies  would  have  inveeted  the  large  amounts  above 
indicated  unless  they  had  been  thereby  assured  of  an  actual  con- 
trol ;  but  of  this  there  is  no  evidence  before  us;  and  laying  that 
suggestion  entirely  aside,  it  is  still  evident  that  the  stock  holding 
in  each  case  is  sufficient  for  a  practical  control.  It  might  not  be 
possible  to  permanently  foist  upon  these  companies  a  policy  det- 
rimental to  them  and  for  the  interest  of  the  Pennsylvania  and 
Vanderbilt  lines,  but  it  would  be  possible  to  dictate  any  policy 
which  was  fairly  for  the  interest  of  all  parties  concerned;  and 
undoubtedly  agreement  touching  the  rates  to  be  put  in  and  a  gen- 
eral maintenance  of  those  rates  when  published  would  be  for 
such  interest.  What  has  been  accomplished  in  case  of  the  com- 
panies named  through  stock  ownership  is  supposed  to  have  been 
effected  in  case  of  otJier  lines  participating  in  this  traffic  by  a 
unification  of  control  through  commimity  of  interest  and  similar 
devices.  The  result  is  that  competition  is  no  longer  so  acute. 
It  could  probably  be  said  with  truth  that  these  companies  are 
still  independent  competitors,  but  the  competition  of  today  is 
altogether  different  from  that  of  four  years  ago;  it  no  longer 
extends  to  the  rate  itself. 

It  has  been  frequently  obsei'ved  that  competition  in  rates  un-^ 
der  the  Act  to  reindate  commerce  is  in  a  way  a  misnomer.  This 
grain  rate  between  Chicago  and  New  York  must  be  the  same  by 
all  Jine^.  If  any  one  line  reduces  that  rate  every  other  line  must  ' 
make  a  corresponding  reduction  or  withdraw  from  the  business. 
Xo  line  can,  therefore,  hope  to  gain  a  permanent  advantage  by 
a  reduction  in  the  published  tainff.  So  long  as  rates  are  observed 
there  can  be  no  competition  in  the  rate,  although  there  may  be  in 
facilities.  Such  competition  necessarily  consists  in  departures 
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from  the  published  rate.  While  thei'e  has  been  in  the  past  the 
most  active  struggle  for  this  grain  business,  and  while  that  con- 
test has  led  to  the  offering  of  reduced  rates  to  shippers,  this  has 
been  not  in  obedience  to  but  in  defiance  of  the  law.  Such  com- 
petition does  not,  however,  materially  increase  the  total  amount 
of  traffic.  It  may  turn  additional  tonnage  to  a  particular  line 
temporarily,  but  tlie  total  result  is  a  reduction  in  the  aggregate 
gross  and  net  revenues  of  all  lines  and  probably  in  the  net  reve- 
nue of  every  individual  line. 

While  the  folly  of  such  competition  has  been  obvious  to  all 
railroad  operators  in  the  past,  it  has  been  found  practically  im- 
possible to  control  it,  for  the  reason  tliat  all  were  at  the  mercy  of 
any  one  irresponsible  traffic  official.  The  unification  of  railroad 
ownership  in  recent  years  has  tended  to  eliminate  the  irresponsi- 
ble line  and  thereby  prevent  demoralization  in  rates.  As  one 
witness  expressed  it,  there  is  "  returning  common  sense." 

Another  important  consideration  is  this:  On  March  26, 
1902,  at  the  petition  of  this  Commission,  injunctions  were 
granted  against  several  railway  companies,  restraining  them 
from  charging  other  than  the  legally  published  rates.  The  com- 
panies thus  enjoined  are  among  the  largest  and  extend  into 
nearly  all  parts  of  the  United  States.  An  observance  of  rates 
upon  these  lines  meant  that  they  must  be  observed  very  generally. 
It  is  believed  that  the  injiuictions  have  been  obeyed  by  those  car- 
riers directly  subject  to  them,  and  that  other  carriers  have  also 
observed,  in  the  main,  during  the  same  period,  their  published 
tariffs.  Not  only  the  s\\()rn  testimony  of  those  railway  officials 
who  must  know,  but  many  other  circumstances,  indicate  that  at 
no  time  for  many  years  has  there  been  so  general  a  maintenance 
of  tariffs  as  during  the  last  twelve  months. 

This  change  in  traffic  conditions,  tliis  restraint  upon  those  com- 
petitive influences  which  have  depressed  these  grain  rates  in  the 
past,  are  doubtless  a  potential  reason  for  the  present  advances. 
Can  it  be  said  that  those  changed  conditions  are  also  a  justifi- 
cation ? 

What  occurred  when  these  advances  were  determined  upon  is 
instructive.  Traffic  representatives  from  the  principal  lines 
interested  met  in  the  city  of  New  York.  The  recollection  of 
those  present  as  to  what  was  said  upon  that  occasion  was  some- 
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what  indistinct,  especially  at  the  last  hearing,  but  all  admitted 
that  as  a  result  of  the  meeting  it  was  determined  to  make  these 
advances.  Some  witnesses  stated  that  the  advances  were  agreed 
upon ;  others  tliat  there  was  an  understanding  that  they  should 
be  made,  while  the  representative  of  one  southern  line  testified 
that  he  neither  agreed  nor  understood,  but  simply  announced 
that  his  line  would  make  the  advance.  The  thing  done,  not  the 
name,  is  of  consequence.  To  the  public  who  pay  these  rates  it  is 
immaterial  whether  they  have  been  increased  as  the  result  of 
^'  agreement ''  or  *^  understanding  "  or  "  announcement"  If 
this  be  more  than  a  play  upon  words  it  goes  to  the  criminal  qual- 
ity of  the  act,  not  to  its  practical  effect.  Now,  such  advances  as 
these  have  often  been  made  before ;  indeed,  could  have  been  at 
any  time  agreed  upon.  'J'he  trouble  in  the  past  has  been  that 
the  agreement  when  made  was  not  observed,  omng  to  the  exist- 
ence of  competitive  conditions.  That  competition  has  today 
been  restrained,  and  for  this  reason  the  agreement  can  now  be 
kept. 

The  Act  to  regulate  commerce  prohibitB  the  pooling  of  traffic 
or  earnings.  The  Sherman  Anti-Trust  Law  forbids  the  making 
of  all  agreements  for  the  advancement  or  the  maintenance  of 
rates.  The  purpose  of  these  Acts  is  to  secure  competition  be- 
tween rival  carriers.  With  respect  to  the  previous  rates,  that 
competition  has  actually  existed.  Under  its  influence  it  has  not 
been  possible  to  maintain  for  the  last  four  years,  except  for  one 
brief  period,  a  higher  published  rate  than  1714  cents,  while  the 
actual  rate  has  been  much  lower.  During  these  years  traffic  has 
been  abundant;  agricultural  and  commercial  prosperity  have 
prevailed ;  no  special  conditions  have  required  unusual  rates  up- 
on these  commodities.  We  do  not  think  that  this  rate,  the  high- 
est which  could  be  maintained  in  the  face  of  open  competition, 
should  be  advanced  when  that  competition  has  been  put  under 
check,  unless  some  valid  reason  can  be  shown  for  the  advanca 

Two  reasons  are  alleged  by  the  carriers,  of  which  the  first  is 
that  the  rate  is  unremunerative  and  disproportionately  low  as 
compared  with  other  rates.  This  reason,  if  substantiated,  ought 
to  be  a  good  one.  Carriers  are  entitled  to  charge  a 
reasonable  compensation  for  their  services.  Except  in  imusual 
cases  no  rate  is  reasonable  which  does  not  vield  a  fair  profit  upon 
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the  transaction.  If  these  rates  from  whatever  cause  have  been 
forced  down  to  a  point  where  the  retnm  is  inadequate  they  ought 
to  be  made  higher.  We  are  brought  therefore  to  the  question, 
does  a  rate  of  liy^  cents  upon  grain  and  the  products  of  grain 
from  Chicago  to  l\e^v  York  yield  a  fair  return  to  the  carrier? 

Certainly,  that  rate  as  compared  with  others  is  extremely  low. 
The  short  line  distance  is  912  miles  via  the  Pennsylvania  lines, 
or  3.84  mills  per  ton  mile.  By  the  Vanderbilt  lines,  over  which 
the  largest  quantity  of  grain  moves,  and  by  which  it  can  probably 
be  transported  most  cheaply,  the  rate  yields,  approximately,  3.6 
mills  per  ton  mile. 

The  rate  per  ton  mile,  while  often  instructive,  is  not  by  any 
means  a  fair  index  of  a  reasonable  rate.  The  cheapest  traffic 
is  frequently  the  most  profitable  to  the  carrier.  For  the  year 
ending  June  30,  1901,  the  avei*age  receipts  per  ton  mile  upon  all 
kinds  of  traffic  over  the  Chesapeake  &  Ohio  System,  embracing 
about  1,500  miles,  was  3.88  mills.  The  percentage  of  oper- 
ating expenses  was  62.87  —  much  below  tlie  average  of  the  whole 
United  States  and  among  the  rery  lowest  Its  net  earnings  were 
$3,656  per  mile,  eciuivalent  to  6  per  cent  interest  on  $60,000  per 
mile  —  just  about  the  average  capitalization  of  all  our  railroads. 
This  example  is  referred  to  as  showing  that  business  may  be 
profitably  done  at  astonishingly  low  rates.  Indeed,  it  is  usually 
a  question,  not  of  xhe  absolute  rate,  but  of  the  conditions  under 
which  the  traffic  is  handled. 

Now  of  all  commodities,  grain  is  among  the  very  most  de- 
sirable species  of  traffic.  It  moves  between  Chicago  and  the 
Atlantic  Seaboard  in  large  quantities,  frequently  in  trainloads. 
Cars  can  be  loaded  to  their  full  capacity.  The  nature  of  the 
business  permits  prompt  loading  and  unloading.  The  character 
of  the  service  required  allows  the  most  economical  handling  of 
trains  with  respect  to  rate  of  speed  and  other  operating  condi- 
tions. There  is  hardly  any  kind  of  traffic  moving  from  Chicago 
to  the  Atlantic  Seaboard  which  can  be  transported  at  less  cost 
to  the  carrier  than  grain. 

Testimony  in  this  case  proves  that  grain  has  been  carried 
during  the  last  10  years  from  Chicago  to  New  York  for 
from  8  to  9  cents  per  100  pounds.    When  grain  is  intended  for 
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export  it  is  transix)rted  by  tlie  carrier  as  a  part  of  the  through 
rate  to  the  ship's  side  in  the  harbor  of  Xew  York,  and  for  this 
service  the  delivering  road  receives  an  allowance  of  three  cents 
per  100  pounds.  Deducting  this  from  a  rate  of  eight  or  nine 
cents,  there  would  remain  five  or  six  cents  per  100  pounds,  about 
one  mill  per  ton  mile,  for  the  transportation  of  the  grain  from 
Chicago  to  Xew  York.  While  the  delivering  carrier  undoubt- 
edly makes  a  profit  out  of  this  terminal  charge,  and  while  it 
should  properly  be  regarded  as  a  part  of  the  through  rate  in  de- 
termining the  reasonableness  of  that  rate,  it  is  subtracted  from 
the  total  rate  in  dividing  with  lines  west  of  BuflFalo,  so  that  upon 
an  8- cent  basis  tliose  lines  would  actually  receive  about  one  mill 
per  ton  mile  for  the  service,  and  it  cannot  be  assumed  that  thi& 
service  has  been  repeatedly  and  voluntarily  rendered  for  less 
than  the  actual  cost  of  movement. 

As  bearing  upon  this,  certain  testimony  given  in  the  present 
investigation  by  the  traffic  manager  of  the  Lake  Shore  &  Michi- 
gcUi  Southern  Railway  as  to  the  cost  of  moving  grain  over  his 
line  is  interesting  and  instructive.  He  testified  that  the  stand- 
ard train  u]x>n  the  Lake  Shore  road  consists  of  50  cars,  con- 
taining 80,000  pounds  per  car;  that  the  time  occupied  in  haul- 
ing this  train  from  Chicago  to  Buffalo  would  be  36  hours,  and 
that  the  cost  of  movement,  including  labor  of  trainmen,  coal 
consumed,  oil  and  waste,  rent  of  engine  and  of  cars,  would  ap- 
proximate $260.  lie  gave  the  items  making  up  this  total,  which 
need  not  l>e  repeated  here.  The  traffic  manager  of  the  New  York 
Central  Company  was  imable  to  give  the  corresponding  figures 
from  Buffalo  to  Xew  York,  but  it  appeared  that  a  standard  lo- 
comotive would  haul,  with  the  assistance  of  a  helper  at  one  or 
two  points,  this  train,  or  an  even  heavier  train,  from  Buffalo  to 
Xew  York  in  approximately  the  same  time  and  at  approxi- 
mately the  same  expense,  the  distance  being  about  100  miles 
less.  The  total  train  expense,  therefore,  of  moving  this  traffic 
from  Chicago  to  Xew  York  would  be  $520,  while  the  total 
revenue  derived  from  it,  at  ITi^  cents  per  100  poimds,  would 
be  $7,000. 

This  estimate  of  cost  does  not  of  course  include  the  entire 
expense  of  moving  that  train-load  of  grain  between  those  points. 
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The  terminal  charges  are  entirely  ignored  and  these  are  often 
heavy.  2so thing  is  allowed  for  maintenance  of  way,  nor  for 
those  other  exj)enses  of  operation  which  are  chargeable  in  a 
measure  upon  all  traffic  but  which  cannot  in  the  nature  of  things 
be  exactly  apportioned.  Again,  a  part  of  these  cars  must  be 
returned  empty;  still  tlic  items  which  are  taken  into  account, 
namely ;  labor  of  trainmen,  cost  of  fuel,  oil  and  waste,  renewals 
and  repairs  of  engines  and  cars,  make  up  nearly  one-half  the 
operating  expenses  of  the  railroad  systems  under  consideration, 
and  it  is  impossible  not  to  feel,  after  every  allowance  has  been 
made,  tliat  this  traffic,  moving  under  the  circumstances  and  con- 
•ditions  and  in  tlie  quantities  that  it  does,  yields  to  these  car- 
riers a  very  handsome  profit. 

It  has  been  suggested  that  these  estimates  of  the  traffic  man- 
ager of  the  Lake  Shore  are  misleading.  The  testimony  was 
first  given  before  the  Commission  in  another  proceeding,  where 
the  purpose  was  to  extol  the  advantages  of  grain  as  a  species  of 
traffic  in  comparison  with  other  commodities.  Still  it  contains 
notliing  but  a  recital  of  facts  which  for  the  most  part  are  not 
-open  to  possible  dispute.  Loadings  of  grain  between  Chicago 
^nd  New  York  upon  the  Vanderbilt  System  do  not  now  average 
^0,000  pounds  to  the  car,  but  they  will  in  the  near  future.  The 
Lake  Shore  can  haul  50  of  these  cars  from  Chicago  to  Buffalo. 
The  Michigan  Central  can  haul  35  cars  from  Chicago  to  De- 
troit and  the  entire  50  cars  from  Detroit  to  Buffalo.  The  New 
York  Central  can  carry  the  entire  train  to  New  York.  The 
Vanderbilt  System  will  speedily,  if  it  does  not  today,  trans- 
port grain  between  these  points  upon  this  basis.  It  is  probably 
true  that  no  other  line  could  handle  this  traffic  quite  as  cJieaply. 

It  is  said  that  this  rate  is  unduly  low  in  comparison  with 
other  rates.  Grain  is  a  commodity  which  upon  all  accounts  is 
•entitled  to  one  of  the  lowest  rates  accorded  to  any  article.  We 
are  of  the  opinion  that  not  only  is  this  traffic  profitable,  con- 
•siderod  by  itself,  at  a  rate  of  171^  cents,  but  also  that  such  a 
rate  is  sufficiently  high  as  compared  with  others.  We  have  be- 
fore us  in  this  investigation  four  classes  of  commodities;  iron 
4irticles,  packing-house  products,  dressed  beef,  and  grain  and 
grain  products.     The  Commission  has  no  information  as  to  the 
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-cost  of  moving  the  first  of  these  commodities,  but  it  has  re- 
cently taken  extensive  testimony  with  respect  to  the  movement 
of  dressed  beef  and  packing-house  products.  Carriers  do  not 
•deny  that  45  cents  is  a  fair  rate  for  the  transportation  of  dressed 
meats  and  oO  cents  for  packing-house  products;  indeed,  they 
have  never  asked  more  and  have  usually  taken  much  less ;  yet 
we  are  of  tlie  opinion  that  grain  at  171,^  cents  is  quite  as  good 
business  as  either  of  these  commodities  at  the  rates  charged. 

Dressed  beef  loads  about  22,000  pounds  to  the  car.  Refrig- 
eration is  necessary,  and  this  requires  a  car  of  peculiar  con- 
fitruction  and  of  unusual  weight  —  about  36,000  pounds.  The 
ice  and  salt  weigh,  approximately,  5,000  pounds,  making  in  the 
:aggregate  for  tlie  entire  load,  03,000  pounds,  of  which  but 
22,000  pounds  are  paying  freight  At  45  cents  a  hundred  this 
would  amount  to  $99  per  car. 

Packing-house  products,  or  provisions,  load  somewhat  heavier 
than  dressed  beef,  on  the  average  about  30,000  pounds.  This, 
uix)n  a  basis  of  30  cents,  would  yield  a  revenue  of  $90  per  car. 
The  average  loading  of  grain  cars  upon  standard  lines  at  the 
present  time  is  probably  05,000  pounds.  It  was  said  by  all  wit- 
nesses inquired  of  that  grain  is  now  loaded  to  the  full  capacity 
of  the  car.  Within  the  last  three  years  railroads  have  added 
largely  to  their  equipment  of  freight  cars,  and  the  addition  has 
been  almost  entirely  in  cars  of  large  capacity.  The  TraflBc  Man- 
ager of  the  Michigan  Central  testified  that  the  cars  upon  his 
system  are  from  00,000  to  80,000  pounds  capacity.  A  grain 
load  of  05,000  ix)unds  would  yield  $113.75,  as  against  $99  for 
drassed  meats  and  $90  for  provisions. 

The  total  weight  of  the  grain  and  car  would  be  greater 
than  either  the  dressed  beef  or  provisions,  but  testimony  in 
previous  cases  showed  tliat  in  the  operation  of  these  railways 
the  tendency  is  to  regard  the  loaded  car  as  the  unit ;  a  train-load, 
consisting  of  a  certain  number  of  cars  without  much  refei'ence 
to  the  loading  of  those  cars.  This  would  not  be  true  to  the  same 
oxtent  upon  other  lines  as  upon  the  Vanderbilt  System,  since 
the  grades  by  other  roads  are  heavier.  Upon  the  Erie  road,  for 
instance,  there  are  several  sections  where  a  standard  locomotive 
only  handles  about  1,000  tons  gross,  and  upon  these  divisions 
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the  entire  weight  of  the  load  is  a  very  material  factor.  The 
service  in  case  of  dressed  beef  is  express,  and  the  cars  are  usu- 
ally returned  empty.  Packing-house  products  are  usually  trans- 
ported in  cars  of  peculiar  construction,  and  refrigeration  is 
sometimes  required.  Both  dressed  beef  and  provisions  are 
transported  in  private  cars  for  which  an  excessive  mileage  is 
paid.  Grain  can  be  hauled  at  the  most  economical  rate  of  speedy 
and  the  cars  when  empty  can  be  used  for  return  loads,  unJess  it 
is  desirable,  owing  to  their  larger  capacity,  to  return  them 
promptly  for  another  loading  of  grain.  On  the  whole  it  seems 
likely  tliat  of  tliese  three  commodities  grain  at  171^  cents  is  the 
most  profitable  and  desirable  traffic. 

Another  commodity  as  to  the  movement  of  which  the  Com- 
mission is  well  informed  is  hay.  This  loads  to  a  capacity  of 
22,000  pounds  to  a  car,  approximately.  The  6th  class  rate 
from  Chicago  to  A"ew  York  is  25  cents  per  100  pounds,  and  at 
this  rate  the  revenue  from  a  carload  of  hay  would  be  $55  — 
only  abont  one-half  that  of  a  carload  of  grain  at  171/^  cents;  yet 
for  13  years  or  more  carriers  transported  hay  throughout  all 
Official  Classiiication  territor\''  as  6th  class,  and  often  for  less. 
January  1,  1000,  this  was  raised  to  5th  class,  the  Commission 
has  held  improperly,  but  even  so,  as  found  in  that  case,  grain 
is  the  better  business. 

Traiiic  moving  at  the  higher  class  rates  is  able  to  pay  a  heavier 
ti*ansportation  charge  than  such  commodities  as  hay  and  grain^ 
and  the  charge  applied  is  supposed  to  be  very  much  greater. 
Yet  is  is  not  at  all  certain  that  grain  at  this  rate  would  not  com- 
pare favorably  with  the  higher  class  rates.  The  general  man- 
ager of  tlie  Southern  Pacific  liailway  testified  in  a  recent  case,. 
that  an  account  of  actual  operations  upon  that  entire  system 
showed  that  less  than  carload  traffic  was  handled  at  four  or  five 
times  the  exjDense  of  carload  traffic,  and  this  although,  owing  to 
the  consolidation  of  less  than  carload  business,  their  tranaoon- 
tinental  traffic  was  transported  at  nearly  the  same  expense  in 
carloads  and  less  than  carloads.  Now,  the  first  class  rate  from 
Chicago  to  IS'ew  York  is  75  cents,  and  the  business  which  moves 
upon  that  rate  is  entirely  less  than  carload.  If  it  costs  these 
lines  four  times  as  much  to  handle  that  business  as  it  does  to 
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handle  grain  in  carloads,  it  must  follow  that  this  first  class  rate 
is  not  materially  better  than  tlie  grain  rate  under  consideration. 

Tlio  first  reason  urged  by  the  carriers  for  advancing  these 
rates  beyond  the  competitive  limit  is  not  therefore  sustained. 
AATietlier  tested  by  the  actual  cost  of  movement,  by  what  car- 
riers ba\'c  voluntarily  accepted  in  the  past,  or  by  comparison 
with  otlier  somewhat  similar  kinds  of  traffic,  this  rate  is  not,  in 
our  opinion,  extravagantly  low. 

The  second  reason  is,  that  they  should  be  allowed  to  increase 
tlieir  revenues  owing  to  increased  expense  of  operation.  The 
whole  claim  stated  upon  the  hearing,  in  varying  forms,  comes 
briefly  to  this:  The  present  prices  of  commodities  are  high, 
therefore  they  can  pay  a  higher  freight  charge.  Times  are  good 
and  railroads  should  share  in  the  general  prosperity;  but  high 
prices  of  materials  and  labor  add  to  the  expense  of  operation, 
and  gross  revenues  must  therefore  be  increased. 

Plainly  the  character  of  the  question  thus  presented  is  en- 
tirely different  from  that  of  questions  previously  considered. 
It  is  no  longer  a  question  of  what  the  traffic  will  bear,  but  rather 
of  what  the  public  should  bear.  Conditions  are  such  that  this 
rate  can  be  advanced  as  between  the  people  who  pay  it  and  the 
stockholders  who  receive  it.  Is  the  advance  right  ?  Every  ques^ 
tion  as  to  the  reasonableness  of  a  rate  may  present  itself  in  two  ' 
aspects.  First,  is  tlie  rate  reasonable  estimated  by  the  cost  and 
value  of  the  service,  and  as  compared  with  other  commodities ; 
second,  is  it  reasonable  in  the  absolute,  regarded  more  nearly  as 
a  tax  laid  upon  the  people  who  ultimately  pay  that  rate.  The 
considerations  which  determine  the  first  of  these  aspects  are  of 
but  little  weight  in  determining  the  second,  which  we  have  now 
to  consider. 

Every  such  inquiry  involves  the  idea  of  some  limit  beyond 
which  the  capital  invested  in  railways  ought  not  to  be  allowed 
to  tax  otlier  species  of  property.  What  is  that  limit,  and  how 
can  it  be  fixed  ? 

In  many  countries  the  conduct  of  transportation  by  railway 
is  undertaken  by  the  government  at  the  public  expense.  The 
government  of  the  United  States  could  probably  borrow  what 
money  would  be  needed  to  buy  or  to  build  the  railways  of  this 
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country  at  from  2V2  to  3  per  cent.  Ought  the  public  to  be  taxed 
for  the  service  rendered  beyond  this  rate  of  interest  ?  Plainly^ 
no  such  test  ought  to  be  applied.  This  government  does  not 
undertake  that  duty,  nor  does  it  guarantee  any  rate  of  return 
upon  the  money  invested.  It  would  be  clearly  unjust  to  im- 
pose upon  the  private  capital  which  performs  this  quasi-gov- 
ernment  function  all  the  hazard  without  allowing  it  some  par- 
ticipation in  whatever  profit  may  accrue. 

The  cost  of  reproducing  railway  property  has  been  suggested 
as  a  basis  upon  which  return  should  be  allowed.  But  this,  while* 
of  great  assistance  in  arriving  at  a  just  result,  could  not  be  taken 
as  an  exclusive  guide.  Many  of  our  railways  were  built  years- 
ago,  when  the  cost  of  construction  was  much  greater  than  now. 
In  the  developmeiit  of  that  industry  they  have  been  recon- 
structed and  improved.  The  first  outlay  has  perhaps  been  ren- 
dered practically  worthless,  and  a  railway  honestly  managed,, 
never  having  paid  excessive  dividends,  may  actually  represent 
today  much  more  money  than  the  present  cost  of  building. 
Those  who  originally  invested  their  money  in  this  enterprise 
and  have  kept  pace  with  the  public  necessities  ought  not  to  be 
required  to  bear  the  entire  burden  of  this  shrinkage. 

Moreover,  the  value  of  a  railway  system  does  not  depend  upon 
the  mere  cost  of  its  embankment  or  its  equipment.  It  is  rather 
a  question  of  location,  of  connections,  of  terminal  facilities,  of 
enterprises  along  its  line;  and  shall  nothing  be  allowed  to  the 
foresight  and  ability  which  have  marked  out  and  perfected  that 
system  ? 

It  is  often  urged  that  the  money  actually  invested  in  a  rail- 
way ought  to  furnish  a  basis  upon  which  returns  should  be  made^ 
and  this  is  at  first  thought  a  plausible  suggestion  and  might  in 
many  cases  be  a  reasonably  just  one.  In  many  cases  it  would 
not.  It  was  said  in  argument  before  the  Commission  recently 
that  the  capitalization  of  the  Mobile  &  Ohio  Railway  repre- 
sented the  actual  money  which  had  been  invested  in  that  prop- 
erty, and  no  more.  I'his  road  was  largely  obliterated  by  the 
civil  war,  and  was  operated  at  great  loss  during  that  war.  All 
this  is  now  represented  in  its  capital  stock.  Should  the  stock- 
holders of  that  railway  company  be  indemnified  for  the  loss  of 
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their  property  when  almost  every  species  of  property  in  that 
section  was  destroyed.  Where  there  is  no  question  of  war,  or 
its  devastations,  the  money  actually  paid  into  a  railway  prop- 
erty may  represent  all  manner  of  waste  and  extravagance. 
Clearly  the  public  ought  not  to  pay  this. 

It  is  frequently  claimed  that  a  railroad  should  be  allowed  to- 
earn  ujx)n  the  basis  of  its  capitalization.  Such  a  test  as  this 
is  even  worse  tlian  the  last  preceding,  for  while  money  actually 
invested  in  a  railway  property  may  represent  disaster  or  ex- 
travagance, or  even  positive  dishonesty,  there  are  numerous- 
cases  where  die  capital  stock  of  sitch  company  represents  abso- 
lutely nothing  whatever.  The  Erie  Kailway  is  capitalized  at 
the  present  time  for  nearly  $300,000  per  mile.  The  Lake  Shore- 
&  ilichigan  Southern  liailway,  which  is  in  a  way  a  parallel  and 
competing  line,  and  in  every  sense  better  in  point  of  construc- 
tion and  equipment,  is  capitalizexl  for  about  $100,000  per  mile. 
These  two  roads  both  carry  grain  from  Chicago  to  New  York ; 
the  Lake  Shore  much  more  economicallv  than  the  Erie ;  and  the 
rate  must  be  the  same  by  both.  Which  capitalization  shall 
govern  ? 

This  question  of  tlie  reasonableness  of  a  rate,  as  controlled 
by  the  earnings  of  a  railway,  was  considered  by  the  Supreme 
Court  of  the  United  States  in  the  A'ebraska  Freight  Rate  Case, 
169  U.  S.  40G,  12  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  and  in  the 
course  of  that  opinion  the  latter  point  referred  to  was  specifi- 
cally considered  and  passed  upon.  The  railways  there  con- 
tended that  they  should  be  allowed  to  earn  interest  on  their 
funded  debts  and  a  dividend  upon  their  capital  stock.  This 
claim  the  court  denied,  saying  that  it  could  not  be  affirmed,  as 
a  matter  of  law,  that  a  railroad  was  entitled  to  earn  upon  the 
basis  of  its  capitalization.  That  case  also  establishes  certain 
general  principles  upon  which  the  reasonableness  of  rates  from 
the  revenue  standpoint  are  to  be  decided.  It  is  said  as  a  con- 
clusion of  the  whole  discussion  tliat  the  carrier  is  entitled  to 
earn  a  "  fair  return  upon  tlie  value  of  that  which  it  employs- 
for  the  public  convenience."  But  what  is  the  value  of  a  rail- 
way ?  Does  not  that  value  depend  almost  wholly  upon  the  rate- 
which  it  is  permitted  to  charge  ?  If  the  rates  upon  a  railway 
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system  are  reduced  witliout  thereby  stimulating  the  movement 
of  traffic  the  vahie  of  the  property  is  diminished.  If  its  rates 
are  advanced  without  loss  of  traffic  the  value  of  its  property  is 
increased.  Stated  in  another  way ;  the  value  of  a  railway  de- 
pends upon  what  it  can  earn  on  the  basis  of  a  reasonable  rate; 
and  the  reasonableness  of  a  rate  depends  upon  the  return  which 
it  will  yield  upon  the  value  of  the  property. 

The  court  pointed  out  in  the  above  case  certain  elements 
which  should  be  taken  into  account  in  determining  the  reason- 
ableness of  rates,  and  these  were  '*tlie  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stock,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  pre- 
sci'ibed  by  statute,  and  the  sura  required  to  meet  operating  ex- 
]:)enses."  The  court  added  that  there  might  be  other  matters 
proper  to  be  regarded  in  estimating  the  value  of  the  property, 
and  did  not  indicate  the  relative  importance  which  was  to  be 
assigned  to  the  various  matters  specified.  It  is  plain  that  until 
there  be  fixed,  either  by  legislative  enactment  or  judicial  inter- 
pretation, some  definite  basis  for  the  valuation  of  railroad  prop- 
erty and  some  limit  up  to  which  that  property  shall  be  allowed 
to  earn  upon  that  valuation,  there  can  be  no  exact  determination 
of  these  questions.  In  tlie  absence  of  such  a  standard  the  tri- 
bunal, whedier  court  or  commission,  which  is  called  upon  to 
consider  this  matter  can  only  upon  the  whole  exercise  its  best 
,  judgment.  In  the  iXebraska  case  the  Supreme  Court  was  called 
upon  to  consider  a  schedule  of  rates  which  was  clearly  unlawful, 
and  w^as  not  therefore  embarrassed  by  the  indefiniteness  o{  the 
standard  which  it  proposed.  The  precise  question  before  the 
Commission  in  the  present  case  seems  to  be  this:  We  find  a 
rate  fixed  by  competition,  sufficiently  remunerative,  and  prop- 
erly adjusted  to  other  rates.  Is  there  anything  in  the  financial 
operations  of  these  carriers  which  justifies  an  advance  in  that 
rate?  Should  the  property  invested  in  these  railroads  be  al- 
lowed to  lay  a  larger  tax  upon  the  general  public  when  and 
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largely  because  competitive  conditions  have  been  so  far  re- 
strained that  it  can  ? 

In  discussing  this  phase  of  tlie  case  certain  general  consider- 
iitions  should  \>e  kept  in  view.  Carriers  insist  that  inasmuch  as 
the  prices  of  articles  transported  have  advanced  the  rata  ought 
also  to  advance ;  otherwise  expressed  that  they  should  share  in 
the  general  prosperity. 

While  within  the  last  four  \t^rs  the  prices  of  nearly  all  com- 
modities of  general  consumption  have  materially  risen,  the 
freight  rate  has  not  advanced  to  a  corresponding  extent  If 
therefore  that  rate  is  to  be  treated  as  an  article  of  merchandise, 
it  is  difficult  to  see  why  the  position  of  the  carriers  is  not  well 
taken.  It  is  not,  however,  properly  so  regarded.  Transporta- 
tion by  rail  is  a  service  of  a  quasi-public  nature,  not  to  be  sold 
to  the  highest  bidder,  nor  subject  to  the  law  of  supply  and  de- 
mand. This  sufficiently  appears  from  the  provisions  of  the  Act 
regulating  commerce,  which  requires  the  same  rate  to  be  charged 
all  persons  and  enjoins  the  publication  of  that  rata 

Nor  does  tlie  freight  rate  in  fact  rise  and  fall  with  the  price 
of  the  commodities  transported.  Class  rates  between  New  York 
and  Chicago  have  been  exactly  the  same  for  the  past  16  years, 
through  periods  of  prosperity  and  depression,  and  the  same  is 
in  the  main  true  throughout  all  Official  Classification  territory. 
There  has  been  during  that  period  a  very  marked  decline  in  the 
rate  per  ton  per  mile,  and  a  popular  impression  seems  to  be 
that  this  indicates  a  general  decline  of  rates,  due  largely  to  the 
period  of  stringency  through  which  the  country  passed  some 
vears  ago;  but  for  this  there  is  no  warrant  in  the  facts,  so  far 
as  the  ton  mile  is  any  indication.  Below  is  given  the  rate  per 
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ton  per  mile  of  all  the  railways  in  the  United  States  for  the 
years  1890  to  1901,  inclusive: 

Year  Revenue  per  ton  of 

ending  June  30 —  freight  per  mile.   (cent). 

1901 0.760 

1900 0.729 

1899 0.724 

1898 0.753 

1897 0.798 

1896 0.806 

1895 0.839 

1894 0.860 

1893 0.878 

1892 0.898 

1891 0.895 

1890 0.941 

The  period  of  gi'eatest  loss  in  railway  earnings  was  from  1892 
to  1894 ;  the  beginning  of  recuperation  from  1897  to  1899.  Yet 
it  will  be  seen  from  the  above  table  that  from  1892  to  1893  the 
decline  in  the  rate  was  but  20  ]3oints,  and  from  1893  to  1894 
but  18  points,  as  compared  with  a  decline  of  45  from  1897  to 
1898  and  29  .from  1898  to  1899.    • 

These  very  domestic  grain  ratea  under  consideration  have 
never  varied,  so  far  as  shown  by  the  published  tariff,  with  the 
price  of  grain,  nor  with  the  earnings  of  railways,  nor  with  the 
general  commercial  conditions  of  this  country.  From  1890  to 
1898,  during  the  whole  period  of  depression,  they  were  main- 
tained at  about  20  cents.  It  was  not  until  1899,  with  increas- 
ing traffic,  with  high  prices,  with  commercial  prosperity,  that 
they  fell  to  17^^  cent^.  In  many  instances  freight  rates  are 
reduced  because  of  business  depression.  To  keep  the  factory  in 
operation,  tlie  railway  may  find  it  necessary  to  transport  its 
raw  material,  its  coal,  its  oil,  and  even  its  finished  product,  at 
a  reduced  rate.  Wherever  such  depression  has  caused  a  reduc- 
tion in  rate  an  advance  may  well  follow  the  return  of  pros- 
perity ;  but  no  such  rule  should  be  applied  to  cases  where  the 
reduction  was  not  due  to  that  cause. 

To  the  broader  proposition,  that  railways  should  share  in  the 
general  prosperity,  we  assent      Railway  stocks  and  railway 
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properties  ought  not  to  fluctuate  in  value  like  industrial  stocks 
or  industrial  enterprises,  and  it  is  hardly  probable  that  they  will 
do  so.  The  causes  which  have  contributed  to  this  in  the  past 
v/ill  not  operate  to  the  same  extent  in  time  to  come.  The  great 
systems  ha^-e  taken  permanent  form.  The  tendency  is  to  oper^ 
ate  railways  as  business  enterprises;  not  for  the  stock  market. 
Consolidations  in  ownership,  whatever  their  other  effects,  con- 
trilmte  to  the  maintenance  of  rates  and  will  prevent  in  case  of 
future  dearth  of  traffic  the  suicidal  competition  which  might 
otherwise  be  induced.  Still,  whatever  may  be  true  in  the  future, 
they  have  certainly  suffered  severely  in  the  past  and  should  be 
allov/ed  to  recuperate  in  this  era  of  good  times.  But  this  does 
not  necessarily  mean  that  they  are  entitled  to  advance  former 
rates,  certainly  not  in  those  cases  where  the  rate  was  not  reduced 
owing  to  the  financial  depression.  , 

In  many  parts  of  the  country  railways  charge  less  for  trans- 
portation to  a  more  distant  than  to  a  nearer  intermediate  point. 
For  example,  the  carload  rate  on  bar  iron  is  75  cents  fi"om  Xew 
York  to  Los  Angeles,  while  to  Ash  Fork,  an  intermediate  point 
upon  the  Santa  Fe  road,  nearly  500  miles  east  of  Los  Angeles, 
the  rate  is  $1.90.  Carriers  justify  this  adjustment  of  rates  by 
which  Ash  Fork  is  charged  two  and  one-half  times  as  much  as  is 
Los  Angeles,  although  the  traffic  to  the  latter  point  passes  through 
the  former,  by  saying  that  watvcr  competition  fixes  the  rate  at 
T-os  Angeles,  and  that  although  the  rate  is  unreasonably  low  there 
is  some  profit  in  the  movement.  The  railroad  itself  must  be  con- 
struct(>d  and  maintained,  with  its  stMion-houses  and  its  oper- 
ating force.  These  general  expenses  must  be  incurred  at  all 
events.  Any  traflic  not  other\nse  coming  to  the  road  which  pays 
somotliing  above  the  cost  of  moving,  including  rent  of  engines 
and  cars,  cost  of  fuel  and  labor,  adds  to  the  gross  revenues  with- 
out correspondingly  increasing  operating  expenses.  Take,  for 
example,  the  train  of  grain,  already  referred  to,  hauled  from 
Chic^igo  to  New  York.  By  applying  to  the  movement  of  the 
2,000  tons  in  this  train-load  a  rate  of  even  five  cents  per  100 
]>ounds,  eamimjs  of  $2,000  accrae,  while  the  actual  cost  of  trans- 
portation, including  only  the  above  items,  could  not  upon  any 
theory  equal  that  sum. 

The  Commission  does  not  sanction  the  extent  to  which  this 
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principle  is  often  pressed  in  the  making  of  relative  rates ;  oeiv 
taiuly  it  does  not  approve  the  relation  of  rates  established  in  the 
exaiaple  above  cited.  There  are  many  limitations  to  the  appli- 
cation of  the  principle.  Additional  traiBc  in  reality  adds  to 
those  expense?  which  are  not  in  theory  affected.  It  costs  more 
to  maintain  the  track  and  keep  up  the  operating  force  of  a  rail- 
road when  transacting  a  heavy  than  when  doing  a  light  business. 
The  general  expetises  are  higher.  Increased  tonnage  speedily 
finds  its  way  into  the  construction  account;  still  up  to  a  point  at 
which  traffic  can  })e  handled  to  advantage  increase  in  tonnage  at 
tlie  same  rate  not  only  increases  gross  receipts  proportionately, 
but  inci-eascs  net  receipts  in  a  still  greater  proportion.  Within 
the  last  fe^\'  years  there  has  been  a  remarkable  groAvth  in  railroad 
tonnage,  and  it  is  quite  conceivable  that  this  may  add  sufficiently 
to  the  net  income  without  any  advance  in  the  price  of  transpor- 
tation. 

The  statement  of  tlie  above  law  of  increasing  returns  assumes, 
of  course,  that  the  items  which  enter  into  operating  expenses  con- 
tinue the  same.  In  fact,  with  increase  in  traffic  has  come  en- 
hanced cost  of  almost  every  item  which  makes  part  of  the  oper- 
ating expense  of  a  railroad.  It  is  plain  that  this  disadvantage 
might  entirely  offset  the  otlier  advantage.  Manifestly  the  prob- 
lem admits  of  no  a  priori  solution.  The  only  reliable  answer  is 
fi^m  the  observance  of  aotual  results. 

'.riie  following  is  a  compilation  from  the  statistical  reports 
made  to  the  Commission  shovxdng  for  the  years  1897  to  1902, 
inclusive,  the  number  of  tons  carried  one  mile,  the  gross  receipts, 
the  net  receipts  and  tlie  railroad  mileage  represented  for  the 
whole  United  States,  and  also  for  Groups  II  and  III,  embracing 
the  territoiy  in  which  these  lines  operate.  It  vnll  be  seen  from 
an  examination  of  these  tables  that  while  the  mileage,  especially 
in  Groups  II  and  III,  within  whose  territorial  limits  the  traffic 
in  question  is  transported,  has  increased  but  slightly,  there  has 
been  a  marked  increase  in  the  tonnage  and  a  somewhat  corres- 
ponding inci-easo  in  gross  and  net  earnings : 
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This  indicates  that  our  railways,  taken  as  a  whole,  as  well  as 
in  tlie  particular  section  under  consideration,  are  prosperous, 
but  it  is  hardly  sufficiently  definite  to  warrant  the  formation  of 
a  conclusion  as  to  tlie  particular  lines  before  us.  Moreover,  the 
reports  from  which  the  above  compilation  is  made  only  oonie 
down  to  June  30,  1902,  and  the  railways  earnestly  insist  that 
since  the  spring  of  that  year  the  expenses  of  operation  have  ma- 
terially increased,  both  by  advances  in  the  cost  of  supplies  and 
especially  by  increased  wages  to  employees. 

The  prices  of  almost  all  supplies  used  in  railway  construction 
and  operation  advanced  phenomenally  from  1897  to  1902.  For 
the  purpose  of  ascertaining  the  history  of  the  prices  of  these 
articles  since,  carriers  were  requested  to  make  detailed  state- 
ments from  actual  purchases  at  or  about  May,  1900,  May,  1902, 
and  December,  1 002.  Several  of  the  railways  before  us  have 
filed,  in  answer  to  tliis  inquiry,  extended  statements.  It  seems 
unnecessary  to  enter  into  a  consideration  of  this  aspect  of  the 
case  in  much  detail,  but  this  general  observation  may  be  made: 
Between  May,  1900,  and  May,  1902,  some  articles  had  declined, 
others  advanced.  Steel  rails,  for  example,  had  fallen  in  price; 
ties  and  other  lumber  had  increased.  On  the  whole  it  fairly 
appears  that  there  was  between  those  two  dates  a  distinct  in- 
crease, though  not  great,  in  the  average  cost  of  railway  material 
Between  May,  1902,  and  December  of  the  same  year  a  very 
marked  advance  had  taken  place  in  case  of  certain  oonimodities, 
mainly  due,  in  our  opinion,  to  the  disturbances  of  the  past  season 
in  the  production  of  coal.  Coal  itself  is  by  far  the  most  impor^ 
tant  commodity  used  in  tlie  operation  of  a  railway.  Many  rail- 
ways which  had  no  outstanding  contracts,  which  did  not  own 
their  mines,  nor  operate  in  the  region  of  mines,  so  as  to  be  able 
to  control  the  price,  have  been  obliged  to  pay  much  more  for  their 
fuel  during  tlie  past  winter  than  for  many  years  previous,  and 
this  item  alone  has  added  very  materially  to  the  cost  of  operation. 
For  example,  the  Michigan  Central  Railroad  Company  paid 
during  the  eight  months  from  May  to  December,  inclusive,  of 
the  year  1902,  an  average  price  of  $2.31  per  ton,  as  against  $1.79 
for  the  corresponding  months  of  1901  and  $1.87  for  the  same 
months  in  1900.  That  company  during  these  months  in  1902, 
used  over  488,000  tons.     Many  iron  articles  which  enter  largely 
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into  the  maintenance  of  a  railway  have  also  risen  in  price  in  sym- 
patliy  with  the  coal  situation. 

This  condition  will  not  be  permanent  It  is  likely  that  the 
price  of  ooal  may  be  somewhat  higher  than  in  recent  years,  since 
the  cost  of  mining  will  probably  be  somewhat  increased  by  in- 
creased wages,  but  it  can  te  safely  assumed  that  the  price  of  fuel 
and  the  price  of  other  articles  which  have  temporarily  advanced 
will  soon  return  to  their  normal  level.  If  commercial  pros- 
perity continues  prices  may  in  the  future  somewhat  further 
advance,  but  in  this  case  there  will  be  a  corresponding  or  even 
greater  increase  in  traffic.  Should  tonnage  fall  off  largely  prices 
in  railway  supplies  will  almost  inevitably  decline. 

With  the  cost  of  labor  it  is  otherwise.  While  there  had  been 
up  to  the  present  year  a  gradual  advance  in  railway  wages,  that 
advance  had  been  nothing  like  as  great  as  the  increase  in  traffic 
or  in  the  cost  of  supplies.  Beginning  with  1902  there  have  been 
very  marked  increases  in  tlie  wages  of  railway  employees,  "and 
others  are  in  contemplation.  This  adds  largely  to  operating  ex- 
penses and  must  strongly  tend  to  reduce  net  revenues.  In  view 
of  this  it  seems  necessary  to  examine  the  financial  showing  of 
some  of  the  principal  lines  interested,  for  the  purpose  of  deter- 
mining whedier  the  claim  of  the  carriers  that  they  ought  to  ad- 
vance rates  for  the  sake  of  increasing  their  gross  revenues  is  well 
founded. 

The  railroad  corapany  first  named  in  the  order  for  this  investi- 
gation is  the  Michigan  Central.  That  company  owns  270  miles 
of  railway  and  leases  1,387  miles,  making  a  total  operated  mile- 
age of  1,657  miles.  Its  funded  debt,  according  to  its  last  return 
to  the  Commission,  is  $19,545  per  mile.  Its  outstanding  capi- 
tal stock  is  $18,738,000,  or  $69,382  per  mile,  making  a  total 
capitalization  of,  approximately,  $90,000  per  mile.  The  attor^ 
ney  of  that  company,  who  appeared  as  a  witness  upon  the  seoond 
hearing,  testified  that  the  capital  stock  of  the  Michigan  Central 
Company  represented  actual  money ;  that  in  the  past  this  com- 
pany had  paid  a  dividend  on  the  average  of  about  four  per  cent 
upon  this  stock,  and  that  in  his  opinion  it  should  make  such  earn- 
ings as  would  enable  it  to  continue  pa\Tnent  at  that  rate  in  the 
future.  We  agree  with  him  that  the  capitalization  of  this  com- 
pany is  not  excessive,  and  that  it,  as  located,  ought  to  pay  its 
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stockholders  at  least  four  per  cent  upon  their  investment     Can 
it  i-easonably  expect  to  do  so  without  an  advance  in  its  rates  f 

The  net  income  for  the  year  ending  June  30,  1902,  from  all 
sources,  l^eing  mainly  from  operation,  was  $4,393,506.  Out  of 
this  the  company  ])aid  interest  on  its  funded  debt,  rentals  for 
leased  roads,  taxes  amounting  to  over  $500,000,  set  aside 
$210,000  for  certain  permanent  improvements,  paid  a  dividend 
of  four  per  cent  upon  its  stock,  and  had  remaining  $141,640. 
It  is  said,  however,  that  owing  to  the  large  increase  in  wages 
paid  its  employees  this  showing  will  not  be  equally  favorable  for 
the  year  to  come.  The  testimony  shows  that  increases  in  wages 
already  made  and  to  be  made  in  the  immediate  future  will  cost 
this  company  something  over  $700,000  per  annum.  Granting 
that  increase  of  traffic  may  keep  pace  with  increased  cost  of 
materials,  how  is  this  large  item  to  be  taken  care  of  so  that  net 
earnings  may  not  be  correspondingly  reduced  ? 

An  examination  of  the  funded  debt  of  this  company  shows- 
that  its  consolidated  mortgage  to  the  amount  of  $8,000,000, 
bearing  interest  at  tlie  rate  of  7  per  cent,  fell  due  May  1,  1902, 
and  that  another  mortgage  of  $2,000,000,  bearing  interest  at  the 
rate  of  5  per  cent,  also  fell  due  on  the  same  date.  These  mort- 
gages have  been  refunded  upon  a  basis  of  3  J4  per  cent,  but  it  also 
appears  in  testimony  tliat  the  debt  itself  has  been  increased 
$2,000,000.  The  net  result  of  the  whole  transaction  would  be 
a  saving  in  interest  to  the  company  of  $240,000. 

We  have  already  seen  that  the  published  rates  upon  grain  an<l 
grain  products  have  not  in  tlie  past  been  received,  and  the  same  is 
true  of  many  other  conjmodities.  The  testimony  of  the  traj£c  man- 
ager of  this  company  was  that  at  the  present  time  published  rates 
are  maintained,  and  a  considerable  saving  must  accrue  from  this 
source.  On  page  35  of  the  annual  statistical  report  made  to  the 
Commission,  carriers  arc  required  to  state  what  overcharges  or 
other  repayments  have  been  made  to  shippers  during  the  current 
year.  In  its  report  for  tJie  year  ending  Jime  30, 1902,  this  com- 
pany reported  under  this  item,  $1,342,900.  Evidently  this 
enormous  amount  could  not  be  made  up  entirely  of  Intimate 
repayments,  and  the  traffic  manager  of  the  company  stated  upon 
the  first  hearing  that  a  considerable  portion  of  the  item  consisted 
of  rebates.     The  dilferent  carriers  v/ere  asked  to  state  the  amount 
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of  rebates  paid  during  the  last  year,  and  in  answer  to  this 
question  the  Michigan  (ventral  Companv  stated  that  this  suni 
amounted,  during  the  fiscal  year  11)02,  to  "  approximately  *' 
$586,000.  In  view  of  the  ligures  appearing  in  the  statistical 
report,  and  the  testimony  upon  the  first  hearing,  it  is  somewhat 
surprising  that  the  item  should  be  so  small,  but  we  accept  it  as- 
given.  Assuming  tlie  amount  of  traflic  continues  the  same,  and 
it  has  in  fact  increase<l,  a  saving  of  $586,000  per  annum  is 
effected  by  this  company  through  a  maintenance  of  its  rates. 
This,  together  with  the  saving  in  its  interest  account,  gives  it 
$826,000  witli  which  to  oiiset  the  increased  labor  charge  of 
$700,000. 

But  it  may  be  urged  tJiat  after  paying  its  fixed  charges,  taxes 
and  dividend  out  of  its  net  income  for  the  year  1902,  it  had  left 
but  a  comparatively  small  amount.     That  year  was  one  of  pros- 
perity, and  it  can  hardly  be  expected  that  conditions  will  continue 
without  interruption  as  favorable.      Ought  not  a  railway  to  be-  ^ 
allowed  tx)  accumulate-,  in  some  form,  a  surplus  during  fat  years     •. 
which  may  tide  over  subsequent  lean  years  ?     To  this  we  would     ■' 
unhesitatingly  answer  in  the  aftimiative.      In  times  like  the 
present  a  railroad  company  should  be  allowed  to  earn  something 
more  than  a  merely  fair  return  upon  tlie  investment ;  but  we  also    \ 
think  that  it  clearly  appears  that  the  Michigan  Central  is  doing    i 
this. 

Within  recent  years  this  railroad,  in  common  with  many 
others  in  the  United  States,  has  been  extensively  improved. 
Grades  have  been  eliminated,  curves  reduced,  wood  bridges  re- 
placed with  those  of  iron  and  stone,  station  buildings  rebuilt, 
eouipment  of  all  kinds  greatly  added  to.  All  this  has  been  ren- 
dered necessary,  partly  by  increase  in  traffic  and  partly  by  the 
desire  to  handle  this  traffic  in  the  cheapest  possible  manner ;  and 
it  adds  very  materially  to  the  value  and  the  earning  capacity  of 
the  property.  Xow,  in  so  far  as  these  outlays  are  reasonably 
necessary  to  keep  the  property  up  to  its  former  standard,  or 
perhaps  to  even  a  higher  standard  of  operation,  they  are  prop- 
erly a  part  of  the  operating  expenses  of  the  road,  but  when  they 
add  to  the  earning  capacity  of  the  property,  and  therefore  to* 
its  value,  they  are  in  the  nature  of  a  permanent  improvements, 
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Assuming  that  the  stockholder  is  only  entitled  to  exact  from  the 
public  a  certain  amount  for  the  performance  of  the  service,  he 
clearly  has  no  right  to  both  receive  that  amount  in  dividends 
and  add  to  tlie  productive  value  of  his  property.  The  policy  of 
the  Michigan  Central  has  been  to  make  these  improvements,  not 
by  adding  to  the  debt  or  the  capital  stock  of  the  company,  but 
out  of  its  gross  earnings  as  a  part  of  the  operating  expenses. 

The  following  is  a  table,  showing  for  the  last  ten  years  the 
gross  earnings  and  the  percentage  of  operating  expenses  of  this 
company : 

Percentage  of 
Year  Gross  earnings         operating  expenses 

ending  June  30 —                                   from  operation.  to  earnings. 

1902 $18,763,890  76.93 

1901 17,337,483  76.85 

1900 16,447,575  76.12 

1899 14,328,580  72.47 

1898 14,127,102  72.99 

1897 13,646,138  72.26 

1896 14,118,198  72.21 

1895 12,910,827  70.03 

1894 14,250,487  72.36 

1893 17,996,638  74.76 

From  this  it  will  be  seen  that  the  lowest  percentage  of  opera- 
tion occurred  in  that  year  when  the  gross  receipts  were  the  least, 
and  that,  generally  speaking,  the  percentage  has  increased  with 
the  increase  in  gross  earnings.  This  is  not  because  it  costs  more 
in  proportion  to  maintain  this  property  and  handle  this  traffic 
when  tonnage  is  heav;^'^  and  receipts  are  large.  It  would  natur- 
ally be  expected  that  the  percentage  would  fall  under  these  cir- 
cumstances, and  in  the  United  States  as  a  whole  the  percentage 
during  these  ten  years  has  fallen.  It  means  in  this  case  that 
the  Michigan  Central  Company  has  been  rebuilding  and  adding 
to  the  value  of  its  road  as  a  part  of  its  operating  expenses. 
Thus  it  appeal's  that  during  the  year  1895  repairs  to  roadway 
were  $830,436,  while  in  1902  they  were  $1,952,545 ;  that  in 
1895  renewals  to  bridges  were  $133,734,  in  1902  they  were 
$412,576;  in  1895  repairs  and  renewals  of  locomotives  were 
$352,185,  in  1902  they  were  $1,219,184.    It  follows,  therefore, 
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that  this  company  is  during  these  years  of  prosperity  laying  by 
in  the  best  possible  form  a  fund  which  will  tide  it  over  any  future 
period  of  adversity. 

This  same  fact  moi'e  clearly  appears  in  another  form.  Rail- 
way companies  are  required  to  stiite  in  their  annual  reports  to 
the  Commission  what  amount  has  been  expended  for  permanent 
improvements  which  is  charged  as  a  part  of  operating  expenses. 
This  company  reports  for  the  last  three  years  the  following 
amounts  under  this  head : 

1900 $1,101,271; 

1901 1,181,618; 

1902. 1,383,939. 

If,  therefore,  its  accounts  had  been  kept  as  those  of  most  rail- 
road companies  are,  and  as  they  should  be  in  order  to  make  a 
fair  exhibition  of  this  matter,  it  would  appear,  upon  its  own 
showing,  that  for  the  last  three  years  it  had  earned,  not  four  per 
cent  upon  its  capital  stock,  but  from  10  to  12  per  cent  The 
Attorney  of  the  Michigan  Central  stated  that  the  taxes  paid 
by  that  company  would  show  an  increase  of  $250,000  for  the 
present  year,  as  compared  with  1002 ;  and  this  is,  perhaps,  as 
subsequently  stated,  to  an  extent  in  the  nature  of  an  operating 
charge.  Increased  cost  of  supplies,  mainly  due  to  the  enhanced 
price  of  coal,  may  cause  a  temporary  increase  in  operating  ex- 
penses which  will  not  be  entirely  overcome  during  the  current 
year  by  benefit  from  increased  traffic;  but  it  is  apparent  that 
tliis  company,  Avithout  any  advance  in  rates  beyond  what  are 
sanctioned  by  this  report  and  will  accrue  from  a  maintenance 
of  the  published  schedule,  must  earn  from  two  to  three  times 
the  dividend  which  it  has  in  recent  years  paid  its  stockholders. 

It  is  urged  that  railroads  ought  to  participate  in  the  era  of 
universal  prosperity.  The  highest  price  which  the  stock  of  the 
Michigan  Central  Company  commanded  during  the  year  1896 
was  97%.  During  the  year  1902  it  reached  $192  per  share,  an 
increase  of  almost  100  per  cent.  This  indicates  that  even  if  the 
market  value  were  to  decline  somewhat  the  stockholders  would 
still  fairly  participate  in  our  prosperous  conditions. 

We  have  examined  somewhat  at  length  the  financial  showing 
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of  Uiis  company,  because  of  all  those  which  we  shall  have  occa- 
sion to  consider,  its  gross  and  net  earnings  per  mile  are  much 
the  smallest. 

The  Lake  Shore  &  Michigan  Southern  Railway  operates  1,411 
miles,  of  which  it  leases  551  and  OAvns  860.  Its  funded  debt  is 
$46,008  per  mile,  and  its  capital  stock  $57,579  per  mile,  mak- 
ing a  total  capitalization  of,  approximately,  $104,000  per  mile. 

Its  total  net  income  during  the  year  1902  was  $10,949,010^ 
of  which  $9,440,671  was  from  operation.  After  paying  out  of 
this  income  tlie  interest  on  its  funded  debt,  the  rent  upon  its 
leased  lines,  its  taxes,  a  dividend  of  10  per  cent  on  a  small 
amount  of  preferred  stock  and  7  per  cent  upon  its  common  stocky 
there  was  still  remaining  $8,491,776. 

These  are  the  net  earnings,  according  to  the  method  of  book- 
keeping employed  by  that  company ;  its  actual  net  earnings  were 
much  greater,  for  the  reason  that  it,  like  the  Michigan  Central, 
charges  its  pennanent  improvements  to  operation.  It  does  noty 
however,  like  the  Michigan  Central,  specify  in  its  annual  re- 
port the  amount  of  such  improvements  which  have  been  made 
from  gross  earnings,  so  that  upon  this  point  we  are  left  without 
reliable  information.  An  examination  of  its  annual  report 
shows  that  this  amount  must  be  large.  It  does  not  seem  neces- 
sary to  give  in  detail  the  figures  in  this  connection,  but  it  may 
be  noted  that  for  the  last  eleven  years  its  gross  receipts  were 
smallest  in  1897,  being  $19,688,918,  of  which  63.06  per  cent 
was  used  in  operation.  In  the  year  1902  the  gross  receipts  had 
increased  to  $29,836,595,  and  the  percentage  of  operating  ex- 
penses had  risen  to  68.33.  There  are  few  railroads  in  the- 
United  States  which  can  be  operated  more  economically  than 
the  Lake  Shore  &  Michigan  Southern,  and  the  above  statement 
can  only  mean  that  during  the  year  1902  very  large  amounts- 
were  devoted  to  the  permanent  improvement  of  the  property, 
which  further  appears  from  a  somewhat  more  detailed  com- 
parison of  expenditures  for  those  years  included  in  operating- 
expenses.  For  instance,  in  1897,  $196,048  were  expended  in 
repairs  and  renewals  of  buildings,  against  $1,889,150  in  1902; 
$646,993  in  repairs  and  I'enewals  of  locomotives  in  1897,  i\» 
against  $2,088,338  in  1902.    If  the  accounts  of  this  company 
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were  kept  upon  the  basis  generallj^  accepted  as  correct  by  rail- 
road accountants,  and  adopted  and  prescribed  by  this  Commis- 
sion, the  net  earnings  would  be  vastly  increased  from  those 
pre^'iously  given. 

It  was  not  definitely  stated  by  what  amount  the  wages  paid 
employees  had  been  or  would  be  increased  by  this  company,  but 
it  was  intimated  thut  this  would  equal  at  least  ten  per  cent. 
Upon  that  basis  this  item  would  increase  operating  expenses  by 
about  $1,000,000.  According  to  its  returns  for  the  year  1902 
the  amount  of  "  Overcharges  paid  shippers ''  was  $1,346,178. 
The  traffic  manager  of  the  company  testified  that  this  item  con- 
sisted largely  of  rebates,  and  further  said  that  their  rebates 
might  amount  to  five  per  cent  of  their  freight  receipts,  which 
were  for  the  year  something  over  $21,000,000.  He  also  said 
that  rates  upon  his  road  were  now  absolutely  maintained.  It 
will  be  observed  therefore  that  this  company  by  a  simple  main- 
tenance of  its  published  rates  saves  a  sufficient  amount  to  offset 
the  increased  cost  of  labor. 

The  Lake  Shore  &  Michigan  Southern,  on  June  30,  1901, 
owned  a  majority  of  the  capital  stock  of  its  competitor,  the  New 
York,  Chicago  &  St.  Louis  Railroad  Company,  a  majority  of 
the  capital  stock  of  its  connection,  the  Pittsburg  &  Lake  Erie 
Railroad  Company,  almost  one-half  of  the  capital  stock  of  the 
Lake  Erie  &  Western  Railroad  Company,  and  $11,224,000  of 
the  capital  stock  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  besides  smaller  holdings  in  other  com- 
panies. These  stocks  had  been  acquired,  in  addition  to  the  pay- 
ment of  dividends  not  less  than  6  per  cent,  for  many  years,  out 
of  net  earnings.  During  tiie  year  1902  it  purchased,  apparently 
out  of  surplus,  $4,728,200  of  the  capital  stock  of  the  Indiana, 
Illinois  &  Iowa  Railroad  Company,  the  entire  capital  being 
$5,000,000. 

This  company  after  paying  7  per  cent  dividend  to  its  stock- 
holders has  a  surplus  each  year  sufficient  to  buy  the  control  of  a 
verY  considerable  railroad.  Before  holding  that  its  revenues 
ought  to  be  further  increased,  or  that  the  government  ought  not 
to  exercise  any  supervision  over  those  revenues,  it  may  be  well 
to  consider  what  the  bearing  of  this  process,  continued  for  half 
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a  ceuturj',  is  to  be  uixni  two  of  the  great  economical  problems  be- 
fore us,  namely,  tlie  distribution  of  wealth,  and  the  control  of 
the  avenues  of  transportation. 

It  is  pertinent  to  notiee  in  this  connection  the  price  of  the  cap- 
ital stock  of  this  company,  which  was  at  the  highest  $156  in 
Iv^Ofi  and  $340  in  1902. 

The  financial  showing  made  by  the  Xew  York  Central  &  Hud- 
son River  Railroad  Company  is  less  satisfactory  in  some  re- 
spects than  tliat  of  the  two  members  of  tlie  Vanderbilt  System 
already  examined.  It  oa\tis  810  miles  of  railroad,  and  leased 
during  the  year  1902,  2,509  miles,  making  a  total  of  3,319  miles 
operated.  Its  funded  debt  is  $193,778,355,  or  $239,159  per 
mile,  and  its  capital  stock  outstanding  $131,912,900,  or  $162,- 
S05  per  mile,  making  a  totiil  capitalization  of  $401,965  per 
mile. 

Its  net  income  for  the  year  1002  from  all  sources  was  $28,- 
966,021),  of  which  $24,090,606  were  from  operation.  After 
paying  interest  on  its  funded  debt,  fixed  charges  and  taxes,  and 
a  dividend  of  5  per  cent  upon  its  capital  stock,  there  was  re- 
maining $2,0r)5,307. 

The  various  carriers  wore  asked  to  indicate,  among  otiier 
tilings,  advances  which  had  been  made  or  were  to  l)e  made  in 
wages.  This  company  filed  no  statement  showing  the  amount 
of  these  ad\'ances,  but  it  is  fairly  inferable  from  the  testimony 
that  they  would  aggregate  something  less  than  an  average  of  10 
per  cent  A  j)ortiun  of  these  advances  had  been  made  previous 
to  June  30,  1J)02,  and  ap])eared  therefore  in  the  operations  for 
the  year  covered  by  the  rejwrt  as  of  that  date.  The  total 
nmonnt  ])aid  out  for  wages  during  that  year  was  $29,000,000,  in 
round  numbers,  and  it  seems  fair  to  presume  that  this  amount 
will  be  increased  "hy  from  $2,000,000  to  $2,500,000  during  the 
])resont  >ear.  This  would  be  somewhat  more  than  enough  to 
Avipe  out  the  sui'filus  which  the  com])any  had  during  the  year 
1!)02,  and  would  ap])arently  render  it  imcertain  whether  it 
could  continue  its  payment  of  r>  per  cent  dividends,  even  in  the 
])resent  tide  of  railroad  prosperity.  As  bearing  upon  tliis,  how- 
ever, certain  other  considerations  must  be  taken  into  account. 

It  appears  from  the  annual  report  of  this  company  to  the 
Commission  that  during  the  year  1902  "Overcharges  to  ship- 
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pers"  amounted  to  $1,916,900.  No  answer  was  made  to  the  in- 
quiry of  the  Commission  as  to  the  amount  of  rebates  paid  dur- 
ing this  year,  but  it  is  safe  to  assume  from  the  condition  of 
things  found  upon  the  Michigan  Central  and  the  Lake  Shore  & 
Michigan  Southern,  that  at  least  $1,000,000  of  the  amount 
above  mentioned  represents  repayments  of  that  nature.  The 
maintenance  of  rates  which  this  company,  in  oommon  with  oth- 
ers, is  now  insisting  upon  will  save  it  $1,000,000  annually. 

It  is  evident  also  that  while  the  New  York  Central  &  Hudson 
River  Company  does  not  professedly  charge  permanent  im- 
provements against  operating  expenses,  a  very  liberal  rule  is 
adoi:)ted  as  to  what  are  properly  renewals  and  what  are  perma- 
nent improvements.  Its  gross  receipts  in  the  year  1900  were 
$54,000,000,  and  its  operating  expenses  62.39  per  cent  In 
1902  its  gross  receipts  were  $70,000,000,  and  its  operating  ex- 
penses 66.04  per  cent.  The  great  increase  in  earnings  is  due 
to  tlie  fact  that  the  Boston  &  Albany  is  included  for  the  last 
year  and  not  for  the  year  befora  The  percentage  of  operating 
expenses  of  the  Boston  &  Albany,  when  operated  as  an  independ- 
ent line  during  1901,  was,  however,  but  64.70,  and  the  taking 
on  of  that  road  could  hardly  accoimt  for  the  increased  percen- 
tage upon  the  entire  system.  That  this  is  probably  due  some- 
^^'hat  to  improvement  of  the  property  appears  from  the  fact  that 
repairs  ol  roadway  in  1900  were  $3,400,000,  as  against  $4,700,- 
000  in  1 902 ;  repairs  and  renewals  of  locomotives  were  $1,900,- 
000  in  1900  and  $3,600,000  in  1902 ;  repairs  and  renewals  of 
passenger  cars  were  $900,000  in  1900  and  $1,400,000  in  1902. 

It  should  also  bo  noticed  tliat  the  period  of  depression  last  en- 
countered produced  a  comparatively  slight  effect  upon  the  reve- 
nues of  this  company.  In  1893  its  gross  receipts  were  $46,- 
000,000,  and  in  1899  they  were  again,  in  round  numbers,  the 
same.  In  the  five  intervening  years  they  had  been  $42,000,- 
000;  $il,000,000;  $44,000,000;  $43,000,000,  and  $46,000,- 
000,  respectively.  In  1900  an  addition  was  made  to  the  oper- 
ated mileage,  and  again  in  1902,  so  that  subsequent  years  are 
valueless  for  the  purpose  of  comparison.  It  is  evident  that  a 
period  of  adversity,  if  it  came,  would  not  affect  this  company  as 
seriously  as  many  others.  It  seems  hardly  probable  that  it 
would  find  any  ditficulty  in  continuing  the  payment  of  its  prea- 
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ent  dividend  without  any  advance  in  rates,  provided  it  charges 
against  operating  expenses  nothing  except  what  is  fairly  neces- 
sary for  the  maintenance  of  its  property. 

It  should  be  further  observed  that  no  examination  like  the 
above  furnishes  a  reasonable  test  of  the  actual  financial  condi- 
tions or  necessities  of  this  corporation.  The  New  York  Central 
&  Hudson  River  Railroad  Company  owns  $16,814,300  of  the 
capital  stock  of  the  Michigan  Central  Railroad  Company,  of 
which  the  entire  amount  outstanding  is  $18,738,000 ;  and  also 
o^.vns  $J:5,289,200  of  the  $50,000,000  of  the  capital  stock  of  the 
Lake  Shore  &i  Michigan  Southern  Itailway  Company.  These 
properties,  although  for  convenience  operated  separately,  are 
really  a  part  of  the  New  York  Central  System.  We  have  seen 
that  the  Michigan  Central  is  earning  and  will  continue  to  earn 
under  present  conditions,  without  any  advance  in  rates,  from  10 
to  1 2  per  cent  upon  its  captial  stock,  of  which  it  pays  4  per  cent 
in  dividends  and  adds  the  balance  to  its  property;  that  the  Lake 
Shore  &  Michigan  Southern,  after  paying  a  dividend  of  7  i)er 
cent,  has  remaining,  upon  any  correct  system  of  bookkeeping,  a 
surplus  of  from  $3,000,000  to  $5,000,000  per  year.  This  be- 
longs to  the  stockholders  of  the  New  York  Central  Company  and 
adds  permanently  to  the  value  of  their  stock  if  they  prefer  to  leave 
it  to  accummulate  rather  than  to  take  it  in  dividends. 

The  net  earnings  upon  the  3,319  miles  of  this  system  were, 
during  the  fiscal  year  1902,  $7,257  per  mile.  The  average  in 
the  whole  United  States  during  the  same  period  was  approxi- 
mately $3,100  per  mile;  those  of  the  Michigan  Central  were 
$2,63  0 ;  those  of  tlie  Lake  Shore  $C,696,  and  those  of  the  South- 
em  Railway,  one  of  the  defendants  in  this  proceeding,  operating 
6,700  miles,  $1,790  per  mile.  The  New  York  Central  pos- 
sesses terminal  facilities  of  great  value.  It  has  four  tracks  two- 
thirds  of  the  way  from  New  York  to  Buffalo ;  the  West  Shore, 
which  is  one  of  its  operated  lines,  has  two  tracks  three-fourths 
of  the  distance  between  New  York  and  Buffalo ;  and  the  Boston  & 
Albany  is  double-tracked  from  Albany  to  Boston.  Its  earnings 
ought  reasonably  to  be  large.  Still  it  is  evident  that  net  earn- 
ings 1o  this  amount  as  applied  to  its  entire  system  must  afford  a 
handsome  return  upon  the  amount  actually  invested. 

The  value  of  its  capital  stock  indicates  that  its  stockholders 
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Tlie  P^misjN'aiiLi  KiiilDXiO.  Coiupauy  owu>  S5>  uiiW  of 
sin^xLe  ^nriAiL  and  ^vperunes  i^i^Ot^  miW:>:  a  tv.>cjil  v.^t  S.TtU  luiW^ 
Its  fnndei  dek  is  ^I0T.i^."'^S.>4M.  or  ^l^o.TSo  {.vr  iuiU\  aiul  it* 
ejipita.!  sr^x^k  ♦>ai:<tiUidinij  i*  *2tH..jiT4.>^*\  >r  J&i^'JS.Iil  jvr  mile; 
a  irocal  eipiCiLlizAdori  of  :i>;>t>ii>0J5  per  tniU\ 

Its  Ln«^>nie  tr*>Ei:  all  s».mrcos  lor  xiie  year  ltH>2  wa^  ^-t^^SS:?^- 
33m,  of  whieli  #o7,SCi2,C^i>t[>  \va>  i!\>m  oTvrativ>n,  After  J>ayitkg 
its  interest,  renrsw  rjkxes,  and  a  dividen*!  of  tV^-  per  \.vm  njx>n  il* 
stock,  there  reniaiiied  a  surplus  of  more  ihan  $ll,00i\0lX\  whieh 
seems  lo  have  been  devoted  to  the  [H>rmanent  impnnement  of 
the  property. 

The  total  aiuouDt  of  wages  paid  by  this  oianpaiiy  during  tho 
last  year  was  ^47,000,000,  and  an  inoreast*  of  10  |ht  ivnt  would 
co>t  the  company  $4,70(»,000.  It  was  said  in  t^^stiniony  that  t\\o 
actual  increase  would  be  even  greater  tluin  this,  approximately 
$6,u00,000  annually.  This  e<">tnpany  in  the  past  has  paid  no  re^ 
bates  of  consequence.  It  makes  no  auswt^r  whatA>vor  U>  this  qui^- 
tion  in  its  annual  statistical  report  In  answering  our  inquiry  aa 
to  the  amount  of  rebates  piiid  during  the  fiscal  year  1002  it  ia 
stated  that  this. was  '^approximately  $1 10,000.*'  It  is  extit^moly 
gratifying,  and  somewhat  surprising,  to  know  that  this  railway 
has  been  able  to  keep  itself  free  ivoiu  the  demoralization  of  ratoa 
Avhich  has  existed  among  its  rivals.  Tho  PenuHylvanirtllailroad 
Ooinpany  is,  however,  abundantly  able,  indeixnidontly  of  gain 
from  this  quarter,  to  meet  tlie  increase  in  ita  jMiy  roll  from  other 
sources.  It  could  during  tlie  yetir  1902  have  paid  its  omploywii 
$<^»,000,000  more  than  it  did,  paid  its  stockholders  Uio  div(U«id 
-which  it  did  and  still  have  had  a  surplus  of  nearly  $0,000,000 
remaining. 

This  company,  even  more  tlian  the  New  York  Central,  18  not 
only  a  railroad  oiiei'ating  company,  but  a  great  stockholding  e/»r- 
poration.  It  owns  stocks  in  other  corporations, mostly  railroads,  to 
the  amount  of  $251,000,000,  and  bonds  to  the  amount  of  nearly 
$43,000,000.  Its  stock  ownership  includes  tlic  entire  capital 
stock  of  tJ\e  Pennsylvania  Company,  M'hich  in  its  tuni  own« 
stocks  of  the  par  value  of  $140,000,000,  and  Ixindw  of  the  par 
value  of  more  than  $11,000,000.  To  wliat  extrmt  the«c  »tock*, 
1)  I.  C.  C.  Rep.— 28. 
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upon  tlie  basis  of  cost,  inure  to  the  benefit  of  stockholders  in 
the  way  of  present  dividends,  or  prospective  benefits,  does  not  ap- 
pear. ItvS  operations  do  sliow  great  prosperity;  gross  receipts 
from  the  same  mileage  increased  from  $95,000,000  in  1901  to- 
$105,000,000  in  lOOi,  and  net  earnings  from  $.S,991  to  $10,05J^ 
per  mile  for  tlie  entire  mileage  operated. 

The  Pennsylvania  Company,  of  which  the  stock,  as  jnst  stated,. 
is  entirely  owned  by  the  Pennsylvania  Railroad  Company,  owns 
no  railroad,  but  operates,  under  lease,  1,407  miles.  It  has  a 
funded  debt  of  $5y,778,Gl4,  and  capital  stock  outstanding  of 
$40,000,000. 

Its  entire  income  for  the  year  1902  was  $15,123,873,  of  which 
$9,864,059  wore  from  oi>eration.  Out  of  this  income  it  paid  in- 
terest  on  its  funded  debt,  rents  and  taxes,  about  $1,000,000  on. 
account  of  sinking;  fund,  S  per  cent  dividend  upon  its  ntock,  and 
had  remaining  $3,300,000. 

During  that  year  this  company  paid  out  in  wages,  approxi- 
mately, $12,01)0,000.  An  increase  of  10  per  cent  would  add  to- 
its  pay  roll  $1,200,000,  and  if  tlie  rate  of  increase  upon  this- 
system  were  the  saiae  as  upon  lines  of  the  Pennsylvania  Railroad 
Company  that  addition  would  be  $1,500,000. 

This  company  did  apparently  during  the  year  pay  more  or  less- 
in  rebates,  since  its  annual  report  shows  that  repa\Tnents  to  ship- 
pers aggregated  $1,297,467.  Assuming  that  one-half  this 
amount,  or  indeed  a  much  less  sum,  will  be  saved  by  the  main- 
tenance of  rat«3s,  it  could  advance  the  wages  of  its  employees  as- 
above  and  still  ha'S'e  remaining  a  surplus  of  over  $2,000,000.  In 
other  words,  tlie  company  would  cam,  approximately,  8  per  cent, 
upon  its  stock. 

The  Pennsylvania  Company,  ns  already  stated,  is  a  large  hold- 
ing corporation,  more  than  one-third  of  its  entire  income  for  the- 
year  1902  being  derived  from  stocks  and  bonds  owned  by  it,  and 
it  might  with  some  force  be  claimed  that  any  profit  over  cost 
which  tlie  company  derived  from  this  source  ought  not  to  be- 
taken into  account  in  determining  whether  the  rates  charged 
upon  its  railway  were  reasonabla  Perhaps,  therefore,  we  ought, 
to  consider  simply  the  results  of  operation. 

No  information  has  K^en  furnished  as  to  the  cost  of  construe^ 
tion  or  the  cost  of  reproduction.  It  appeai'ed  in  a  general  way  that- 
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these  linos  of  railway  extended  through  a  country  where  no  ex- 
traordinary difficulties  in  construction  were  encountered.  About 
one-third  of  the  system  is  double  track;  the  balance  single  track. 
To  what  extent  it  possesses  expensive  terminals  did  not  definitely 
appear.  This  system  earned  during  the  year  1902  $21,775  per 
mile,  gross,  upon  its  entire  mileage,  and  $7,048  per  mile  net,  an 
increase  over  the  previous  year  of  nearly  $900  per  mile  in  net 
earnings,  and  a  return  of  6  per  cent  upon  an  average  capitaliza- 
tion of  nearly  $120,000  per  mile.  When  these  figures  are  com- 
pared with  those  given  in  connection  with  the  net  earnings  of  the 
New  York  Central  &  Hudson  Kiver  Company  it  seems  probable 
that  even  upon  the  basis  of  1901  this  property  is  yielding  a  mu- 
nificent return  upon  the  investment. 

The  principal  road  included  in  this  system,  and  the  one  over 
which  most  of  this  grain  traffic  would  pass,  is  the  Pittsburgh, 
Fort  Wayne  &  Cliicago  Railway,  extending  from  Pittsburg  to 
Chicago,  a  distance  of  about  468  miles.  This  company  has  a 
funded  debt  of  about  $12,000,000,  or  $26,410  per  mile,  and 
a  capital  stock  of  $42,000,000,  or  $90,083  per  mile.  By  way  of 
rental  the  Pennsylvania  Company,  during  1902,  paid  7  per  cent 
upon  the  bonds,  7  per  cent  upon  the  preferred  and  9  per  cent 
upon  the  common  stock  of  the  company. 

Whether  this  matter  be  considered  from  the  standpoint  of  the 
owners  of  the  railroad  itself,  or  from  the  mere  operating  results 
of  the  system,  or  from  the  financial  results  of  the  Pennsylvania 
Company,  it  would  apjDcar  that  after  allowing  for  the  advance  in 
wages  there  is  still  abundant  profit  left. 

The  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis  Eailw^ay 
Company  owns  1,095  miles  and  leases  320  miles,  making  a  total 
of  $1,415  in  opei*ated  mileage.  Its  total  debt  is  $47,406  per 
mile  of  road  owned,  and  its  capital  stock,  which  is  divided  about 
equally  between  common  and  preferred,  is  $43,864  per  mile,  or 
a  total  capitalization  of,  approximately,  $91,000  per  mile. 

Its  income,  which  is  practically  all  from  operation,  was,  dur- 
ing the  year  1902.  $8,241,172.  After  paying  interest  on  its 
funded  debt,  rents,  taxes,  a  dividend  of  4  per  cent  upon  the  pre- 
ferred stock  and  2J^  per  cent  upon  the  common  stock,  there  re- 
mained something  over  $2,000,000  in  the  way  of  surplus,  most 
5  I.  C.  C.  Rep. 
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of  wliich  was  devoted  to  the  permanent  improvement  of  the  prop- 
erty. 

This  company  paid  during  that  year  about  $10,000,000  in 
wages.  Upon  the  assmiiption  that  the  same  rate  of  increase 
would  occur  upon  this  system  as  upon  the  lines  operated  by  the 
Pennsylvania  Eailroad  Company,  the  total  addition  to  its  wage 
account  would  be  some  $1,200,000  per  year.  It  paid  back  to 
shippers,  $406,731,  but  it  does  not  appear  what,  if  any,  portion 
of  it  was  due  to  deviation  from  the  published  rate.  Assuming 
that  none  of  it  was,  and  that  nothing  therefore  would  be  gained 
by  the  present  maintenance  of  rates,  this  company  could  at  the 
old  rates  advance  the  wages  of  its  emploj'ees  12  per  cent,  pay  the 
dividends  of  1902,  and  have  left  a  surplus  of  $1,000,000. 

The  railroad  of  tliis  system  is  almost  entirely  a  single-track 
line.  It  was  not  unusually  expensive  to  construct,  nor  does  it 
appear  that  its  terminal  facilities  are  of  great  value.  Its  net 
earnings  per  mile  in  1901  were  $5,050,  and  in  1902,  $5,791.  If 
the  wages  of  its  employoes  had  been  advanced  during  the  year 
1902  by  tlie  amount  above  indicated  there  would  have  been  an  in- 
crease in  net  earnings  over  the  previous  year.  Five  thousand 
dollars  a  mile  net  must  provide  a  handsome  return  upon  tlie  just 
value  of  a  railroad  of  this  character,  although  the  showing  is  not 
as  decisive  as  in  case  of  the  Pennsylvania  Company  or  the  Penn- 
sylvania Railroad  Company. 

The  stock  of  the  Pennsylvania  Company  is  entirely  owned  by 
the  Pennsylvania  Railroad  Company,  and  has  therefore  no  mar- 
ket value.  The  value  of  the  stock  of  the  Pennsylvania  Railroad 
Company  rose  from  109 J-^,  the  highest  in  1896,  to  170  in  1902; 
that  of  the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  from 
18%  in  1896  to  105>4  in  1902. 

We  have  now  examined  upon  this  proposition  the  main  lines 
of  the  Vanderbilt  and  the  Pennsylvania  systems.  It  appears 
that  for  the  last  three  years  in  all  instances  gross  earnings  have 
steadily  increased ;  that  in  most  instances  where  permanent  im- 
provements have  not  been  charged  against  operating  expenses  net 
earnings  have  increased  in  even  greater  proportion;  that  the 
stocks  of  these  companies  have  advanced  from  50  to  100  per  cent 
in  market  value ;  that  net  earnings  per  mile  are  in  every  case  large 
and  must  yield  an  abundant  return  upon  a  fair  valuation  of  the 
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properties.  There  is  probably  no  case  in  which  the  rate  of  divi- 
dend paid  in  1002  cannot  be  maintained  without  any  advance  in 
rates,  beyond  tJiose  sanctioned  in  tliis  report,  notwithstanding  the 
material  increase  in  wages.  Vv'hile  we  are  not  prepared  to  hold 
that  these  returns  are  excessive,  nor  that  rates  ought  to  be  reduced 
for  that  reason,  we  are  clearly  of  the  opinion  that  they  in  no  re- 
spect indicate  tliat  rat^3s  should  be  advanced. 

It  is  quite  probable  that  the  net  I'etunis  of  these  companies  for 
the  present  year  may  be  somewhat  less  than  for  the  past 

The  market  value  of  their  stocks  is  now,  April  1,  1903,  consid- 
erably below  the  highest  point  reached  in  1902.  The  increase  in 
wages  has  been  made  at  a  single  bound,  while  increase  in  traffic 
and  net  revenues  has  been  gradual.  E^on  if  somewhat  reduced, 
those  returns  will  still  show  a  vast  improvement  over  four  years 
ago,  in  most  instances  over  two  years  ago,  and  \vill  give  to  stock- 
holders an  abundant  share  in  the  general  prosperity. 

Let  it  be  carefully  observed  that  this  does  not  amount  to  a 
holding  that  rates  shall  in  no  case  be  advanced.  They  may  be 
advanced,  as  in  case  of  iron  articles,  where  they  have  been  de- 
pressed by  commercial  conditions.  They  may  be  advanced,  as 
in  case  of  provisions,  by  the  withdrawal  of  low  export  rates.  They 
may  be  advanced  enormously  by  maintaining  the  published  rate, 
and  such  advances  will  go  far  towards  offsetting,  indeed  in  many 
instances  will  entirely  offset,  the  increased  cost  of  operation. 

The  question  now  presents  itself,  must  we  go  further  and  ex- 
amine the  financial  showing  of  other  lines  in  determining  what 
rate  shall  be  applied  by  these  lines  ?  The  transportation  charge 
must  1)0  the  same  by  all  routes.  Whatever  rate  is  made  on  grain 
from  Chicago  to  JJ  ew  li'ork  by  the  Vanderbilt  System  must  de- 
termine the  rate  between  that  point  and  the  Atlantic  Seaboard  by 
all  routes.  Since  the  fixing  of  a  rate  upon  that  system  indirectly 
determines  what  that  charge  shall  be  upon  all  other  roads,  should 
we,  by  reason  of  this  indirect  effect,  consider  the  condition  of 
those  roads  ? 

It  might  be  manifestly  unfair  to  select  a  single  advantageous 
line  and  make  that  the  standard.  We  have  seen  that  grain  can 
be  transported  under  actual  conditions  by  the  Lake  Shore  and  the 
New  York  Central  Eailroads  from  Chicago  to  Xew  York  at  a 
cost  less  than  that  by  most  other  routes.  It  would  be  hardly  just 
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tx)  these  other  routes  to  compel  the  putting  iu  of  a  rat^  upon  that 
line  which  was  reasonable  with  respect  to  it  alone  and  which  had 
no  reference  to  its  cojnpetitors.  Upon  the  other  hand,  it  would 
be  equally  unfair  to  the  public  if  the  most  expensive  line  were 
made  the  standard.  The  Southern  Railway  carries  grain  to 
some  extent  lo  Isorfolk,  Virginia.  The  distance  is  fully  as 
great;  and  the  rate  less  than  to  New  York.  Its  operation  is  ex- 
pensive; its  tonnage  coniparatively  light;  its  net  earnings  per 
mile  only  about  $1,7(»0.  A  rate  to  the  Seaboard  which  upon  any 
fair  basis  of  compensation  to  investment  would  be  reasonable  for 
that  company  would  be  extravagantly  high  for  the  trunk  lines. 
To  pennit  such  a  rate  would  be  to  impose  upon  the  general  pub- 
lic the  payment  of  an  exorbitant  charge. 

We  are  inclined  to  think  that  in  the  present  case  the 
public  is  entitled  to  whatever  is  a  reasonable  rate  by  these  two 
great  railway  systems  between  the  East  and  the  West.  The 
Xew  York  Central  carries  one-half  of  all  the  grain  which  reaches 
Xew  York.  It  carries  as  far  as  Albany  more  than  one-half  that 
which  reaches  Boston,  and  a  considerable  porti<m  through  to  des- 
tination. The  Pennsylvania  lines  are  not  large  carriers  of  grain 
to  New  York,  but  they  transport  one-half  that  going  to  Phila- 
delphia and  one-third  that  taken  to  Baltimore.  The  great  bulk 
of  export  grain  which  moves  to  the  xVUantic  Seaboard  passes  out 
through  these  four  ports ;  and  the  movement  of  export  grain  per- 
haps roughly  indicates  that  of  domestic.  Should  these  carriers 
be  allowed  to  impose  upon  this  vast  grain  traffic  an  unreasonable 
charge  in  order  that  some  other  railroad  less  favorably  situated 
may  earn  dividends  for  its  stockholders? 

Two-thirds  of  the  grain  moving  to  Baltimore  is  transported  by 
the  Baltimore  &  Ohio,  and  our  conclusions  would  be  in  no  respect 
altered  if  we  were  to  include  that  system  in  our  examination. 

Its  mileage  owned  is  2,075,  leased  1,154,  a  total  of  miles  op- 
erated 3,229.  Against  this  is  a  funded  debt  of  $70,173  per  mile 
and  a  capital  stock  of  $42,228  per  mile,  of  which  approximately 
two-fifths  is  preferred.  This  makes  a  total  capitalization  of 
$112,401  per  mile. 

In  the  year  1902  its  net  income  was  $20,360,447.     This  paid 
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the  interest  on  its  funded  debt,  taxes,  $1,000,000  commission  on 
securities  sold,  a  dividend  of  2  per  cent  on  the  common  stock  and 
4  per  cent  on  the  preferred  stock,  and  left  a  surplus  of  $6,000,- 
000,  which  seons  to  have  been  devoted  to  the  permanent  improve- 
ment of  the  property. 

The  pay  roll  of  tlds  company  in  that  year  was  $24,000,000, 
and  it  is  said  that  increases  in  wages  will  amount  to  fully  10  per 
cent  of  this  sum.  There  is  nothing  in  the  satistical  report  to  the 
Commission,  or  in  its  answer  to  the  special  inquiries  of  tlie  Com- 
mission, showing  the  amount  of  rebates  paid  by  this  company. 
They  must,  however,  from  the  testimony  of  its  traffic  manager, 
have  been  large,  and  a  very  substantial  saving  must  result  from 
the  discontinuance  of  these  practices.  Assuming  that  nothing 
was  to  be  gained  in  this  manner,  the  Baltimore  &  Ohio  Company 
<x>uld  have  increased  during  the  year  1902  the  amount  paid  its 
employees  by  10  per  cent  and  still  have  had  remaining  more  than 
-$4,000,000  in  surplus,  disregarding  the  item  of  commissions  on 
securities  sold,  which  must  assuredly  be  an  unusual  one.  The 
net  earnings  per  mile  were  $4,931  in  1901  and  $5,599  in  1902. 

The  present  capitalization  of  the  Baltimore  &  Ohio  Company 
is  the  result  of  a  reorganization  of  that  property,  and  there  is 
nothing  to  show  what  is  represented  either  by  its  common  or  pre- 
ferred stock.  It  is  evident  that  even  with  this  increase  in  wages 
the  stipulated  dividend  of  4  per  cent  can  be  paid  upon  the  pre- 
ferred stock,  and  probably  a  larger  dividend  upon  the  common. 

These  stocks  seem  also  to  have  felt  the  pressure  of  good  times. 
The  voting  timst  was  organized  in  1899,  and  the  highest  point 
reached  in  that  year  was  851/^0  by  the  preferred  and  611^  by  the 
common,  as  compared  with  99  and  llS^/o  respectively  in  1902. 

We  have  also  examined  the  financial  showing,  so  far  as  can  be 
done  from  the  statistical  reports  made  to  the  Commission  and 
from  information  elicited  upon  the  hearing,  of  the  other  railway 
corporations  which  were  made  parties  to  the  original  investiga- 
tion, but  it  does  not  seem  raaterial  to  give  here  in  detail  the  re- 
sult of  that  examination,  since  it  in  no  respect  alters  the  conclu- 
sion already  announced. 

It  appeared  from  the  testimony  that  offerings  of  traffic  are  at 
present  extremely  large;  that  all  lines  are  taxed  to  their  utmost 
capacity,  and  tliat  some  have  found  it  absolutely  impossible  to 
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handle  the  amount  presented.  This  is  requiring  enormous  out- 
lay in  the  providing  of  additional  track  facilities  and  the  fur- 
nishing of  additional  equipment;  and  it  was  said  that  rates 
ought  to  be  increased  in  view  of  this  large  increase  in  traffic,  and 
the  incident  expenditures  required. 

The  idea  that  increased  tratKc  should  raise  rates  is  certainly 
a  reversion  of  previous  notions  u|X)n  that  subject  The  first 
claes  rate  from  Chicago  to  New  York  is  75  cents  per  hundred 
pounds,  and  the  distance  is  one  thousand  miles.  The  corre- 
sponding rate  from  Chicago  to  the  Missouri  Eiver,  one-half  the 
distance,  is  80  cents.  Rates  generally  in  western  territory  arc 
higher  than  tliose  in  trunk  line  territory,  and  it  has  commonly 
l^en  understood  that  this  was  due  to  the  greater  density  of  traffic 
in  the  latter  section.  Without  doubt  this  increased  demand 
upon  railways  is  requiring  the  expenditure  of  large  amounts, 
but  there  is  nothing  in  this  which  would  justify  an  advance  of 
rates  so  long  as  that  expenditure  will  add  proportionately  to  the 
earning  capacity  of  tlie  properties. 

The  newspapers  announce  that  the  Pennsylvania  Railroad 
Company  has  just  very  largely  increased  its  capital  stock,  and 
the  statement  published  in  connection  with  notice  of  this  action 
is  that  the  proceeds  of  this  new  stock  are  to  be  used  in  extending 
the  facilities  of  tlie  company  to  enable  it  to  handle  the  largely 
increased  traffic  which  comes  to  it.  It  is  said  an  additional 
track  is  to  be  constructed  along  a  very  considerable  portion  of 
the  main  line  of  that  road.  Certainly  no  investment  which  that 
company  has  ought  to  yield  a  better  return  than  this.  It  will 
increase  by  one  track  the  capacity  of  the  railroad.  It  will  rep- 
resent in  capital  stock  only  the  actual  cost  of  present  construc- 
tion. It  does  not  involve  the  outlay  for  stations  and  expenses 
of  that  nature  which  the  construction  of  a  first  track  includes. 
In  its  operation  additional  traffic  can  be  handled  more  cheaply 
in  proportion  than  traffic  could  be  handled  upon  the  tracks  al- 
ready existing.  Clearly  the  fact  that  the  volume  of  traffic  is 
such  as  to  require  this  outlay  is  not  a  reason  why  rates  should 
be  advanced,  but  rather  why  they  should  decline. 

There  is,  however,  one  species  of  permanent  improvement 
which  does  not  add  to  the  earning  capacity  of  the  property  in 
proportion  to  its  cost.     This  same  Pennsylvania  Railroad  Com- 
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pany  is  about  constnicting  in  the  city  of  Washington  a  new  sta- 
tion, which  involves,  with  the  incident  changes  in  tracks,  tho 
expenditure  of  a  large  amount  of  money.  A  portion  of  this  is 
paid  by  the  District  of  Columbia  and  the  Government  of  the 
United  States,  but  a  very  considerable  part  of  the  outlay  must 
still  be  borne  by  the  railways  interested.  This  does  not  prob- 
ably add  materially  to  the  earning  power  of  these  railroads,  for 
the  number  of  passengers  which  enter  the  city  of  Washington 
will  not  be  materially  increased.  The  convenience  of  operation 
will  be  somewhat  greater,  and  tlie  expense,  owing  to  the  aboli- 
tion of  flagmen  and  matters  of  this  sort,  may  perhaps  be  slightly 
decreased ;  but,  on  the  whole,  here  is  an  outlay  of  several  millions 
of  dollars  which  does  not  add  to  the  earning  capacity  of  these 
properties. 

A  portion  of  this  outlay  should  clearly  be  made  by  the  rail- 
roads, for  it  represents  in  a  way  a  new  construction.  Since  the 
old  stations  were  built  traffic  has  outgrown  the  accommodations 
furnished;  and  the  providing  of  necessary  facilities  to  handle 
tliis  increased  traffic  now  and  for  the  future  is  properly  an  addi- 
tion to  the  capital  account  of  the  railroads.  But  there  is  still  a 
very  large  element  which  is  intended  to  meet  the  public  demand 
for  an  appropriate  station  erected  at  the  ^Nation's  Capital.  It 
seems  reasonable  that  the  public  in  general  ought  to  bear  a  por- 
tion of  the  burden  which  this  imposes. 

The  same  thing  is  true  of  the  elevation  of  tracks  into  and 
through  cities  and  the  abolition  of  grade  crossings.  The  shock- 
ing casualties  of  the  last  few  months  have  drawn  attention  to 
the  hazards  of  travel  by  rail,  and  the  public  will  undoubtedly 
demand  in  the  near  future,  and  very  likely  enforce  that  demand 
by  legislation,  the  adoption  of  the  most  improved  devices  which 
insure  the  safety  of  human  life  and  limb.  All  this  tends  to  add 
to  the  amount  upon  which  dividends  must  be  earned,  without 
enlarging  the  capacity  to  earn  tliem. 

In  this  case  we  refjuested  of  the  carriers  a  statement  of  im- 
provements of  this  character  which  had  been  made  in  the  past, 
or  which  might  be  found  necessary  in  the  future,  but  such  re- 
quest was  not  complied  with,  in  most  cases,  and  we  are  without 
any  definite  information  toucliing  any  of  the  lines  discussed. 

Several  of  the  carriers  stated  that  there  was  a  tendency  upon 
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the  part  of  States  and  municipalities  to  increase  the  taxes  levied 
upon  railroads,  and  that  this  imposes  an  additional  burden. 
Railroad  ])roperty,  like  every  other  species  of  property,  should 
bear  its  just  burden  of  taxation.  If  the  property  has  been  once 
taxed,  the  stock  which  repi'esents  that  property  ought  not  to  be 
taxed  a  second  time ;  and  when  it  is,  the  tax  on  the  property  is 
in  the  nature  of  an  operating  expense.  The  Attorney  for  the 
]\[ichio:an  Central  Railroad  Company  stated  that  the  taxes 
against  that  company  would  be  increased  during  the  current 
year  $250,000  over  what  tliey  were  the  preceding  year;  this  be- 
ing due  to  a  change  in  the  tax  laws  of  the  State  of  Michigan. 
It  seems  that  this  State  has  revised  its  laws  relating  to  the  taxa- 
tion of  railroad  proj>erty  upon  the  idea  that  such  property  has 
not  previously  paid  its  fair  proportion.  The  tax  is  laid  upon 
the  property  and  franchises  of  the  company  in  that  State,  and 
in  that  State  no  tax  is  laid  upon  the  stock  itself.  It  must  be 
assumed  that  the  law  does  what  in  theory  it  purports  to  do,  and 
that  the  increase  is  not,  tlierefore,  unjust^  If,  then,  the  stock 
were  entirely  owned  in  that  State,  this  ought  not  to  be  accounted 
an  additional  burden,  since  the  proj^erty  of  the  stockholder  is 
merely  required  to  pay  w^hat,  in  law,  it  ought  to.  The  stock  is, 
like  a  Government  bond,  free  from  taxation,  and,  therefore, 
more  valuable.  Generally,  however,  railway  stocks  are  widely 
distributed,  and  are  frequently  taxable  to  the  owner  irrespective 
of  whatever  tax  may  have  been  paid  by  the  corporation.  In 
such  cases  the  tax  would  be  equitably  treated  like  an  operating 
expense.  It  is  impossible  to  lay  down  any  just  rule  of  general 
application,  although  it  seems  likely,  on  the  whole,  that  taxation 
should  be  regarded,  to  a  degree  at  least,  as  an  outJay  which  do- 
orcases the  net  return  of  the  company.  Except  in  case  of  the 
Michi2:an  Central  Railroad  (Company,  no  exact  figures  wer«^ 
given,  and  the  subject  was  only  referred  to  as  an  incident. 

What  has  lxK>n  said  refers  entirely  tx)  domestic  rates.  In  Oc- 
tober, 1896,  carriers  first  published  a  tariff  of  15  cents  from 
Ohicairo  to  New  York,  applicable  to  corn,  when  intended  for  ex- 
port, the  domestic  rate  being  at  that  time  20  cents.  Since  Fel>- 
niarv  1st,  1899,  export  rates  have  been  published  applicable  to 
all  kinds  of  grain  and  grain  products.  These  rates  have  gener- 
iillv  been  the  same  as  the  domestic  rates  upon  the  products  of 
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grain,  but  somewhat  lower  upon  imiin  iu^^lf,  Suuv  IVwmlvr 
8th  the  export  rate  upon  grain  anJ  grain  prvnluots  of  all  kimln 
has  been  17^^  cents,  with  a  rate  of  li>  wnts  applioablo  U^  jjrain 
when  actually  billed  through  to  a  foreigii  dostination. 

The  grain  and  grain  products  of  the  Uniti^l  StaU^  nuvi  Ji^  for- 
-eign  markets  the  competition  of  otlior  producing  stvtioiis^  of  U\o 
world,  and  it  is  manifestly  for  the?  interest  of  tbo  pnHl\u*t>r  In  tbij* 
country  that  such  a  rate  should  be  made  as  will  porniit  tbo  uuu*- 
keting  of  our  products,  in  view  of  tliis  ci^ni|MMition.  WlitMu^vtM* 
a  low  rate  is  made  for  this  purpose  it  would  upiH^ar  to  bo  a  ilin- 
tinct  benefit  to  the  farmer  and  not  an  unroasonablo  i>rt»j\uli«»o  to 
the  consumer  in  this  country.  ^In  piwious  inv(»8tig«UouH  with 
respect  to  these  diiferences  between  oxj^ort  ami  donu^stic.  ratt»H, 
and  also  into  low  export  rates,  we  becamo  MatiHlit'd  tlint  wliilo 
these  lower  rates  were  often  induced  by  boiiji  fido  markc»t.  c«ompo- 
tition  of  the  kind  above  indicated,  thoy  woro  mon*  fn»c|\H»ntly  tlio 
result  of  competition  through  ditlonmt  port-H  in  mir  own  <'ountry. 
The  dealer  in  grain  througl)  Now  York  wan  biddin/ii;  agiiinnt.  tlio 
dealer  through  Xew  Orleans,  with  the  nwnlt  that  i\u*  pri<*<«  wiih 
reduced  in  the  foreign  market  and  not  advHnrrd  in  our  own  niiir 
ket.  In  this  event  such  competition  woidrl  plainly  iniin*  to  lJii« 
benefit  of  the  foreigner.  We  have  srmiewhat  douht><»<l  wlnHhi^r 
any  valid  reason  exists  for  much  of  the  (Wnon'tw**  lHfl,w<*<*n  t*K\Hivl 
and  domestic  rates  upon  i>rair»  and  firnlri  prod  net  h  throii;/|i  fJio 
port  of  New  York;  there  mn«t  U?  a  i\\ih*r(*tt('i*  ihrnui/U  olh^T 
ports  in  competition  uith  Zscw  York.  IIow^'V^t,  tJiiH  in  firopi'i'ly 
a  question  of  comp^titivr-  <ronditions  which  iUt^  carrier  «hoij|d  U? 
allowed  to  meet  in  its  ov.ii  j'jdgment.  In  onr  opinion  fJi'^r^?  wioj  no 
excuse  for  advancinir  the  dor;i'f«tie  rat/*  frorn  I7f,/^y  fi^uU  in  W 
cents.  The  a^h'Tmrtfi  of  the  exf  ort  rat/f  Vt  17VL'  ''^'"<^  i*»  '*''•  eriti- 
oized. 

ft  is  also  undoub^^rdly  Tue  tli'<*t  <i\;nuif  th^^  iM-rUf^i  of  tr4'/ii/uiioit 
carriei^  mnhU  v/ith  nf-jKr^rr  *:<fr^ti\u\\  t/>  \U\>,  oy\ffr^,  iraff;/^,  rn^i^'*, 
water  orjmpf:XhvjTi  by  "fl.ft  Gr'-s**,  Ijiyj^,  'aiA  th'-  V^rw  ^'htmi  a/rl 
the  River  St.  La^-r^ru^y-  -y/jSi  ^\m  r;oriJj  an^i  \\)4'  iA\>>^]>*]\/\t\  iiiY^-r 
upon  tbe  &out}.-  arj'^  Vji»  v';*V'r  ^'//;fi|>ff^;*Jo/j  ni'j*:t  prvJ  *>/'>;  n^//**/^ 
effect  ^pon  doTrx-^^irr  ^^r^i*,     '\:.^*.  ,v;'-.'''Vrf^;.  ':>  ^j>/y  *  ''/fiii\M^A*'i'^*'', 
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the  products  of  grain.  Flour  and  meal  can  be  loaded  about  as 
heavily  and  moved  at  approximately  the  same  expense  as  the 
grain  out  of  which  they  are  manufactured.  This  Commission 
held  in  a  former  investigation  that  a  somewhat  higher  rate  might 
be  applied  to  export  flour  than  to  wheat,  since  the  cost  of  service 
was  somewhat  greater;  but  this  was  due  mainly  to  the  fact  that 
the  export  rate  upon  flour  was  for  delivery  on  ship- 
board, while  the  rate  upon  wheat  only  carried  it  to  the  ship's 
side.  Grain  is  esteemed  a  somewhat  more  desirable  species  of 
traffic  tlian  its  products.  Actual  loadings  of  grain  products  are 
probably  lighter  by  C(msiderable  than  those  of  grain,  and  if  so^ 
the  actual  ox|wnse  of  transportation  is  greater.  This  is  partly 
due  to  the  fact  that  carriers  use  their  cars  of  greatest  capacity  in 
the  transportation  of  grain,  and  furnish  those  for  the  transporta- 
tion of  flour  wliich  cannot  be  as  heavily  loaded,  and  partly  to  the 
fact  that  commercial  conditions  require  in  some  cases  a  smaller 
carload  of  the  product.  So  far  as  this  is  due  to  the  failure  of 
the  carrier  to  provide  cars  of  the  proj)er  size,the  shipper  is  not  to 
blame;  so  far  as  the  miller  requires  a  lighter  minimum,  he  may 
be  proj)erly  called  upon  to  pay  an  increased  charge. 

It  was  said  upon  the  hearing  that  while  the  nominal  rate  from 
Chicago  to  Xow  York  was  17  VL'  cents,  tlie  actual  rate  received  by 
carriers  trans[Mjrting  this  grain  l)etween  those  points  was  less. 
Kates  generally  from  the-  ^lississippi  River  to  New  York  are  16 
per  cent  high(»r  than  those  from  Chicago,  but  carriers  from  the 
!Mississippi  Itivcr  to  (.'liicago  n^ceive  for  their  division  20  jier 
cent  of  the  through  rate. 

Every  rate  pro|>.?rly  includes  an  originating  and  a  delivering 
ciiarge.  While  no  grain  is  grov.n  in  the  C-ity  of  Chicago,  there 
are  many  points  wliich  take  the  Chicago  rate,  and  in  case  of  grain 
from  these  stations  the  entire  17f-»  cent^^  is  received.  When 
grain  originates  west  of  Chicago  and  is  delivered  to  a  line  at  that 
point  for  transportation  to  Xew  York,  this  line  does  not  bear  the 
originating  charge,  and  in  justice  onaht  not,  perhaps,  to  receive 
for  its  division  the  entire  Chicago-New  York  rate.  Tn  so  far, 
however,  as  this  traffic  is  regarded  a^  sp^ciallydesirable,by  rea.«on 
of  being  received  in  large  quantities  at  (^hicngo  and  Chica.s^i 
junctions,  it  wouM  1^^  fair  to  consider  the  di\ision  actually  re- 
ceived by  the  eastern  line,  and  this,  as  already  said,  is  somethiug 
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less  than  the  Chicago  rate.  The  entire  through  rate  is  what  in- 
terests the  public,  and  in  so  far  as  a  carrier'givcs  up  a  part  of  its 
fair  division  for  the  sake  of  obtaining  business  the  public  is  not 
concerned. 

Carriers  were  asked  to  consider  and  state  to  the  Commission 
what  standard  should  be  adopted  hy  which  to  test  the  reasonable- 
ness of  these  advances.  All  the  witnesses  agreed  in  suggesting 
that  increased  operating  expenses  required  additional  gross  reve- 
nue. That  aspect  of  the  case  has  been  fidly  considered.  Upon 
the  holding  in  this  report  very  considerable  advances  are  per- 
mitted. Advances  like  those  in  the  iron  schedule,  like  those  re- 
sulting from  the  withdrawal  of  export  rates,  like  those  in  case  of 
dressed  beef,  must  ver^^  largely  increase  the  gross  earnings  of 
these  companies.  Tn  the  matter  of  these  grain  rates  the  main- 
tenance of  the  published  tariff  adds  from  2  to  5  cents  per  hundred 
pounds — from  10  to  40  per  cent — ^to  the  rates  actually  received 
in  recent  years.  We  do  not  find  in  the  financial  showing  of  these 
carriers  any  justification  for  tlieir  advance  of  the  domestic  rate 
on  grain  and  grain  products.  The  rate  of  17%  cents  is  materially 
higher  than  that  actually  received  for  many  years,  and  as  high  as 
•  could  be  maintained  upon  the  published  tariff  under  open  oompe- 
tition.  We  see  nothing  from  tlie  revenue  standpoint  which  war- 
rants an  increase  of  this  rate.  It  should  be  noted  that  we  have 
no  occasion,  and  do  not  attempt,  to  fix  any  arbitrary  standard  by 
which  the  right  of  a  railroad  to  earn  should  be  limited. 

In  addition  to  this  claim  of  the  carriers  with  respect  to  in- 
creased operating  expenses,  there  was  lie  further  suggestion  run- 
ning through  the  testimony  of  all  the  witnesses  that,  after  all,  a 
rate  was  purely  a  traffic  question  which  could  be  properly  esti- 
mated only  by  trafiic  and  commercial  conditions.  The  real  ques- 
tion was  said  to  be.  Will  the  traffic  bear  these  hi^er  rates  ?  One 
witness  distinctly  affirmed  that  no  rate  was  unreasonable  under 
which  traffic  would  move  freely,  and  that  since  it  was  for  the  in- 
terest of  the  carriers  to  move  traffic,  there  was  no  probability  that 
these  rates  were  unreasonable,  or  that  unreasonable  rates  would 
ever  be  imposed. 

This  idea  contains  a  half  truth.  With  respect  to  some  kinds  of 
traffic  the  statement  is  correct.  It  is  for  the  interest  of  the  rail- 
way to  create  business  upon  its  line,  and  in  the  Intimate  pursuit 
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of  that  interest  it  fosters  industries  by  the  making  of  rates  which 
would  not  otherwise  be  put  in  force.  Such  rates  are  applied  to 
the  opening  of  stone  quarries,  the  mining  of  coal,  the  carrying  of 
raw  material  to  the  factory,  and  even  of  the  finished  product, 
from  the  factory.  These  rates  do  not  always  add  that  much  to- 
the  total  consumption  or  to  tlie  total  production,  but  ratlier  deter- 
mine at  what  point  the  commodity  shall  be  produced ;  and  when 
once  the  differentials  between  different  markets  of  consumptiom 
and  supply  have  been  determined,  as  at  present  they  generally 
are  in  this  country,  any  general  increase  in  rates  would  not  cor- 
respondingly limit,  or  any  general  decline  quicken,  the  total- 
movement  of  traffic.  Still,  the  tendency  of  low  rates  is  to  stim- 
ulate business  and  in  case  of  many  rates  the  self-interest  of  car- 
riers may  be  safely*  relied  upon  to  prevent  unjust  exaction. 

On  the  otlier  hand,  there  is  much  traffic  in  which  the  rate  does- 
not  play  a  conspicuous  part.  I'ur  hats,  for  example,  move  at 
first  class  rates,  and  six  dozen  of  these  ready  for  shipment  weigh, 
approximately.  100  jiounds.  The  cost  of  transporting  that  lOO* 
pounds  from  "N^ew  York,  where  these  liats  are  manufactured,  to- 
Chicago,  is  75  cents,  or  about  1  cent  per  hat.  Evidently 
the  number  of  hat«  worn  in  the  city  of  Chicago  would  not  be  ap- 
preciably diminished  if  this  freight  rate  were  to  be  doubled,  if 
piich  hats  were  manufactured  both  at  Xew  York  and  at  Balti- 
more, and  the  rate  from  New  York  were  to  be  increased,  while- 
that  from  Baltimore  remained  the  same,  this  might  shut  up  the- 
Xew  York  factory ;  or,  if  the  rate  were  too  high,  the  establish- 
ment of  a  factory  in  Chicago  might  be  induced;  although  this- 
would  not  be  true  in  case  of  hats,  since  the  raw  material,  which' 
moves  at  the  same  rate,  originates  on  the  Atlantic  Seaboard. 
Probably  the  first  class  rate  throughout  all  Official  Classification- 
territory  could  be  advanced  fifty  per  cent  without  appreciably  re- 
ducing the  volume  of  traffic. 

Nor  is  it  alone  with  respect  to  high  grade  commodities  that  the- 
volume  of  movement  is  not  limited  by  an  advance  in  the  charge 
for  carriage.  During  the  year  11)01  about  fifty  millions  of  tons 
of  anthracite  coal  were  produced  and  consumed  in  the  United 
States.  If  the  price  of  that  coal  had  been  25  cents  per  ton  higher 
to  the  consumer  than  it  actually  was,  this  would  not  probably 
have  very  much  reduced  the  amount  of  consumption,  although  an« 

9  I.  C.  C.  Rep.. 


RE  PROPOSED  ADVANCES  IN  FREIGHT  RATES.  435- 

addition  of  that  inucJi  per  ton  to  the  freight  rate  would  have  in- 
creased tlie  net  revenues  of  carriers  over  twelve  million  dollars ;. 
representing,  on  a  four  per  cent  basis,  if  made  permanent,  three 
hundred  million  dollars  of  capital.  These  very  grain  rates  be- 
fore us  furnish  an  excellent  illustration.  The  advance  of  2^0 
cents  per  hundred  pounds  from  Chicago  to  New  York  amounts  to- 
5  cents  a  barrel  on  flour.  Kates  west  of  Chicago  have  also  been 
advanced,  and  the  total  added  cost  from  the  grain  field  to  the  con- 
sumer upon  the  Atlantic  Seaboard  would  be  from  10  to  15  cents- 
per  barrel.  Assuming  that  the  entire  additional  expense  were 
charged  against  the  consunier,  it  is  hardly  conceivable  that  this 
increase  in  price  would  produce  a  juaterial  effect  upon  the  quan- 
tity of  flour  transported  and  consumed. 

As  applied  to  the  producer,  the  ellect  is  somewhat  greater.  Five 
cents  a  hundred  poimds  is,  approximately,  3  cents  a  bushel  on 
corn.  The  average  yield  of  com  in  Iowa  and  Nebraska  is  about 
30  bushels  to  tlie  acre.  Assuming,  now,  that  the  entire  added 
cost  of  transportation  is  borne  by  the  producer,  this  would  reduce 
the  price  of  com  3  cents  per  bushel,  and  would  decrease  the  net 
money-producing  power  of  the  land  devoted  to  com  90  cents  per 
acre  per  year.  This  would  not,  probably,  decrease  the  number 
of  acres  devoted  to  the  production  of  grain,  but  it  might  tend  to- 
determine  the  kind  of  grain  raised,  or  whether  the  grain  should 
be  shipped  to  market  or  fed  in  the  vicinity.  In  point  of  fact 
these  increases  in  the  rate  are  not  borne  entirely  by  either  the 
producer  or  the  consumer,  nor  is  it  possible  to  determine  exactly 
in  what  proportions  the  burden  is  divided.  It  can  be  positively 
affirmed  that  it  is  paid  by  one  or  the  other,  and  that  no  increase 
within  moderate  bounds  will  materially  affect  the  quantity  of 
grain  produced  and  moved. 

When,  therefore,  these  Traffic  Managers  met  in  New  York  and 
determined  to  advance  these  rates,  tliey  simply  laid  upon  the  peo- 
ple of  this  country  a  tax  of  2 ^/^  cents  per  hundred  pounds.  If 
they  were  entitled  to  it,  that  action  was  justified;  otherwise  it 
was  unjustified.  The  fact  that  the  traffic  still  moves,  that  people 
still  eat  flour  and  corn-meal,  does  not  by  any  means  conclusively 
show  that  the  rate  is  reasonable.  As  we  have  already  said,  the 
reasonableness  of  every  rate  may  be  presented  in  two  aspects  r 
First,  is  it  reasonable  as  tested  by  cost  of  service,  by  comparison 
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with  other  rates,  with  respect,  often,  to  commercial  conditions  ? 
Second,  is  it  i*easonable  as  a  tax  imposed  by  a  public  servant  for 
the  ])t?rformance  of  a  quasi-public  duty  ?  This  last  test  of  a  rea- 
sonable rate  has  been  repeatedly  considered  by  the  Supreme 
Court^of  the  United  States  in  a  long  line  of  cases  beginning  "with 
the  Granger  Cases  decided  in  1877  and  extending  down  to  the 
present  day. 

It  is  often  said  that  the  reasonableness  of  a  freight  rate  must 
i)e  left  largely  to  tlie  judgment  of  traffic  officials.  This  neces- 
sarily is  so  where  tlie  question  is  presented  in  its  transportation 
aspect;  it  cannot  be  true  where,  as  in  the  case  before  us,  the  ques- 
tion is  largely  whether  the  carrier  has  a  right  to  advance  its  tar- 
iflFs  for  the  sole  reason  of  increasing  its  revenues.  The  language 
of  the  Supreme  Court  of  the  United  States  from  the  Nebraska 
case,  in  which  are  enumerated  the  facts  controlling  the  reason- 
ableness of  a  rate  considei'ed  in  this  aspect,  has  been  already 
quoted.  The  attention  of  traffic  men  was  called  to  this  language, 
and  it  appeared  that  no  one  of  them  had  in  mind  any  of  these 
facts  or  were  influenced  by  any  of  these  considerations  in  ad- 
vancing the  rates  in  question. 

It  was  also  said  that  there  had  been  no  general  complaint 
against  these  advances,  and  that  here  was  an  indication  that  they 
were  not  unreasonable.  This  is  another  half  truth.  The  rate 
which  discriiainates  between  individuals  or  localities  positively 
injures  some  person,  and  that  person  is  very  likely  to  make  com- 
plaint; sometimes  he  will  even  prosecute  a  complaint.  The  rate 
which  is  unreasonable  in  the  sense  that  it  is  more  than  should 
be  exacted  for  the  service  does  not  ordinarily  injure  the  middle 
man.  The  dealer  cai*es  very  little  what  rate  he  pays  so  long  as 
his  competitor  is  not  more  f  avora  bly  treated.  The  unreasonable- 
ness is  borne  by  the  producer  and  the  consumer,  and  the  effect  Is 
so  diffused  as  to  be  almost  imperceptible.  No  one  individual  di- 
rectly feels  the  injury,  or  is  sufficiently  interested  to  test  the 
question  by  complaint. 

Consider  once  more  these  grain  rates.  The  dealer  in  export 
grain  will  demand  a  rat>e  which  will  enable  him  to  sell  in  the  for- 
eign market ;  but  to  the  shipper  of  domestic  grain  the  rate  is  gen- 
erally a  matter  of  indifference.  lie  buys  and  he  sells  upon  what- 
ever rate  is  in  effect.     The  multitudes  who  consume  this  grain  in 
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the  East  and  who  raise  it  in  tlie  West  actually  pay  these  charges. 
These  people  may  not  even  understand  that  they  are  wronged ; 
certainly  they  cannot  be  expected  to  undergo  the  expense  of  pros- 
ecuting a  complaint  befoi-e  the  Commission  and  through  the 
courts.  The  amounts  represented  by  the  advances  under  consid- 
eration must  aggregate  millions  of  dollars,  but  the  amount  taken 
from  any  one  individual  is  slight.  No  single  person,  no  collec- 
tion of  persons  can  be  expected  to  litigate  this  matter.  Since  the 
whole  body  of  the  public  is  interested,  it  is  but  just  that  these 
questions  should  be  tried  at  the  public  expense.  And  this  must 
be  if  they  are  tried  at  all. 

The  disposition  and  ability  i/o  advance  rates  is  everywhere 
manifest.  Mr.  Russel,  speaking  for  the  Michigan  Central  Rail- 
road, stated  that  this  was  the  beginning  of  an  attempt  to  adjust 
the  revenue  of  that  company.  Since  the  last  hearing  in  this 
■case  important  advances  of  wide  application  over  rates  long  in 
effect  have  been  made  in  various  parts  of  the  country.  Today 
three  Traffic  Directors — Mr.  Lird,  of  the  Gould  lines;  Mr.  Mil- 
ler, of  the  Northern  Pacific  lines ;  and  Mr.  Stubbs,  of  the  Union 
Pacific — control  the  trafiic  operations  of  nearly  or  quite  50,000 
miles  of  railway ;  and  three  other  men  could  be  named  whose 
voice  is  equally  potential  over  50,000  other  miles — ^making  more 
than  one-half  the  railways  of  the  United  States  in  miles,  and 
much  more  than  one-half  in  importance.  Such  unification  of 
railway  control  permits  advances  in  rates  and  a  maintenance  of 
rates  which  has  never  before  been  possible.  If  carriers  are  enti- 
tled to  larger  returns,  these  increases  are  proper,  and  should  be 
]:>ermitted ;  other\vise  they  should  be  checked.  It  cannot  be  ac- 
<ieptcd  without  careful  consideration  that  all  this  vast  increase  in 
traffic,  all  these  notable  economies  in  railway  operation  are  to 
result  in  the  permanent  imposition  of  higher  transportation 
charges. 

It  is  vitally  important  to  the  development  of  this  country  that 
the  service  performed  by  our  railways  should  be  efficient  and  com- 
plete. The  wealth  invested  in  these  enterprises  should  be  sa- 
credly protected,  and  no  unnecessary  burden  should  be  imposed 
in  the  way  of  public  supervision.  But  it  is  equally  important 
that  the  rates  charged  for  the  service  should  be  just;  and,  in  view 
of  the  monopolistic  conditions  under  which  these  rates  are  now 
t)  I.  C.  C.  Kep.— 29. 
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ifi&^lfu  the  public  has  no  prcteciion  save  through  regalation  by  the 
Govemment- 

The  only  means  now  provided  for  the  correction  of  unreason- 
able rates  is  through  the  Act  to  i-egulate  commerce.  That  Act  as 
at  first  enacted  C'^ntained  no  provision  for  its  enforcement,  and 
it  speedily  became  e\ident  that  it  was  likely  to  become  nugatory 
for  the  want  of  enforceirienL  To  remedy  this  the  amendment  of 
ISSli  laid  upon  this  Commission  the  duty  of  enforcing  it3  pro- 
visions, one  of  which  is  that  rates  shall  be  reasonable.  While^ 
as  has  l>een  f  reqaently  pointed  out,  no  eflFective  means  now  exist 
for  compelling  carriers  to  make  their  changes  reasonable,  tliis 
Commission  should  exhaust  what  fK)v.er  it  has  in  that  direction, 
find  should  do  so  without  waiting  for  a  formal  complaint.  By 
law  all  rjites  are  filerl  with  this  body,  as  well  as  elaborate  state- 
irjfrnts  of  tli<*  financial  condition  and  general  operations  of  all  in- 
iffrtate  carriers.  This  Commission  should  be  able  to  judge  bet- 
ter than  a  niemter  of  the  public  whether  these  rates  are  just  or 
1  in  just  When  a  scliedule  is  filed  promulgating  an  advance  of 
general  a])plication,  for  which  no  apparent  reason  exists,  we 
think  that  action  should  be  made  the  subject  of  investigation, 
aud  that  if,  after  such  investigation,  the  advance  appears  to  be 
unjust,  such  steps  as  are  available  should  be  taken  for  its  correc- 
tion. 

We  are  not  unmindful  of  the  fact  that  in  1890  this  Commis- 
sion, having  under  consideration  the  reasonableness  of  these 
grain  rates  from  Chicago  to  Xew  York  in  connection  with  those 
))rovailing  in  some  other  parts  of  the  country,  held  that  a  rate  of 
20  cent-s  on  coi'n  and  23  cents  on  other  grain  and  grain  products 
was  reasonable ;  nor  do  we  think  that  holding  is  in  any  way  at 
variance  with  iJie  conclusion  reached  here.  The  principal 
^Tound  on  which  tlie  Commission  then  based  its  opinion  was 
l)v  comparison  between  rates  previously  prevailing  and  those  pre- 
pcrilwd,  and  it  was  assumed,  and  so  stated,  that  subsequent  to  the 
enactment  of  the  Act  to  regulate  commerce  published  rates  had 
l)eon  observed.  We  now  know  that  in  point  of  fact  these  rates 
never  were  maintained  for  any  considerable  time,  but  that  the 
actual  rates  were  much  lovvei*. 

Laying  this  entirely  out  of  the  case,  it  appears  that  in  1890  the 
average  receipts  per  ton  mile  of  all  railroads  were  9.41  mills, 
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which  in  1901  had  fallen  to  7.50  mills.  This  shows  an  average 
decline  in  the  ton  mile  jnst  about  equal  to  the  average  difference 
between  the  grain  rates  prescribed  in  1890  and  those  held  to  be 
reasonable  now.  There  is  scarcely  a  commodity  o:^  which  the 
cost  of  transportation  has  declined  as  much  as  that  of  grain  and 
the  products  of  grain.  Economies  in  the  way  of  larger  loads, 
heavier  trains,  and  such  like  have  been  more  strongly  felt  here 
than  almost  anywhere  else.  In  the  last  three  years  the  average 
receipts  per  ton  mile  have  risen,  but  tlie  rate  for  the  transporta- 
tion of  grain  has,  at  t)ie  same  time,  fallen.  We  think  that  17% 
cents  today  for  the  carriage  of  com  is  much  better  than  20  cents, 
and  as  good  as  23  cents,  in  1890. 

Our  conclusion,  as  to  the  rates  involved  in  this  investigation, 
is  that  since  the  reduction  in  the  iron  schedule  was  the  result  of 
commercial  conditions,  that  rate  may  have  been  properly  in- 
creased, owing  to  the  subsequent  change  in  these  conditions;  that 
the  increase  of  tlie  rate  on  packing-house  products  by  withdraw- 
ing the  lower  export  rate  is  not  properly  an  advance ;  and  that  the 
advance  of  the  dressed  meat  rate  to  45  cents  ought  not  to  be  crit- 
icized under  tlie  peculiar  circumstances  surroimding  that  traffic. 
But  we  are  of  the  opinion  that  tlie  advance  in  the  domestic  rate 
on  grain  and  grain  products,  being  an  advance  over  the  highest 
published  rate  in  effect  for  most  of  the  four  years  previous  and 
a  great  advance  over  actual  rates  received  for  the  last  fifteen 
years,  is  not,  for  the  reasons  set  fortli,  justified. 

This  proceeding  is  in  the  form  of  a  general  investigation.  Al- 
though the  carriers  were  fully  heard  by  their  traffic  representa- 
tives and,  in  some  instances,  by  their  attorneys,  the  proceed- 
ing is  in  a  manner  ex  parle.  Many  facts  of  great  importance 
were  not  brought  out  in  this  inquiry,  and  a  further  develop- 
ment of  those  facts  and  a  further  discussion  of  the  matters  in- 
volved might  lead  to  a  different  conclusion.  No  order  can  be 
made  in  this  investigation,  but  unless  on  or  before  the  15th  day 
of  ^lay,  1903,  these  rates  are  readjusted  in  accordance  ^vith  the 
views  here  expressed,  proceedings  will  be  begun  against  the  sev- 
eral lines  which  will  put  directly  at  issue  the  rates  involved. 
9  I.  C.  C.  Eep. 
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Decided  April  10,  190$. 


1.  Although  the  fact  that  mo^i  shippers  of  a  gi^en  article  in  part  of  a  de- 
fwribed  territory  were  permitted  to  i<ecure  reduced  rates  by  billing  at 
net  weight,  while  many  other  shippers  of  the  sanie  article  in  another 
portion  of  that  territory  paid  higher  rates  through  billing  at  the  full 
weight  of  the  package  and  its  contents,  is  ample  warrant  for  an  order 
requiring  the  carriers  to  remove  the  unjust  discrimination  as  between 
such  shippers  by  discontinuing  the  practice  of  shipping  at  net  weights 
in  any  part  of  the  territory,  yet,  on  the  other  hand,  unless  the  net- 
weight  pradice  was  prevalent  throughout  substantially  the  whole  ter- 
ritory afTcctcfl  and  cither  authorized  by  carriers  generally  in  that  ter- 
ritory or  HO  well  known  from  constant  and  general  application  as  to 
receive  implied  sanction,  it  would  not  of  itself  constitute  sufficient 
ground  for  an  order  requiring  a  reduction  in  rates  when  all  the  carriers 
applied  their  entabliHlied  charges  on  the  basis  of  gross  weights.  Deci- 
sion in  Procter  d  (Jamhle  v.  Cincinnati,  Hamilton  d  Dayton  R.  R.  Co* 
ct  al.f  4  I.  C.  C.  Rep.  87,  3  Inters.  Com.  Rep.  131,  which  was  based 
mainly  upon  testimony  indicating  general  prevalence  of  the  net-weight 
practice,  held,  in  the  light  of  further  evidence,  not  controlling  in  this 
case. 

2.  The  presumption  as  to  the  reasonableness  of  rates  long  kept  in  ofTect  by 

carriers  as  a  voluntarj'  act  on  their  part  does  not  attach  in  a  case  where 
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8uch^1»tes  have  been  established  by  carriers  in  compliance  with  a 
decision  and  order  of  the  Commission. 

3.  Profits  secured  by  complainant  from  the  operation  of  a  railway  connect- 

ing with  the  defendant  lines  and  from  other  special  advantages  tending 
to  diminish  the  amount  of  its  transportation  expenses  would  have  very 
roatenal  bearing  if  the  sole  question  involved  was  the  reasonableness  of 
rates  charged  to  complainant,  or  if  the  rates  exacted  from  it  were 
drawn  into  comparison  with  those  charged  to  competing  soap  manufac- 
turers; but  where,  as  in  this  case,  the  chief  question  is  as  to  the  justice 
of  a  change  in  the  classification  of  soap,not  only  as  regards  complainant, 
but  as  affecting  all  soap  shippers  in  the  classification  territory,  no  order 
could  be  made  respecting  such  change  in  favor  of  complainant  which 
would  not  apply  with  equal  force  on  shipments  of  other  soap  manufac- 
turers in  that  territory;  and  as  the  case  mainly  involves  the  general 
question  of  classification,  it  must  be  decided  in  accordance  with  the 
principles  which  properly  govern  the  classification  of  freight  articles. 

4.  The  action  of  defendants  in  placing  soap   in   carloads   with   common 

grades  of  grocery  and  other  general  merchandise  in  the  fifth  class  of 
their  freight  classification  and  refusing  to  reduce  soap  in  carloads  to 
the  sixth  class,  which  includes  only  low  grade  freights,  held  not  to  he 
unlawful  while  other  articles  with  which  carload  soap  is  properly  com- 
pared are  retained  in  the  fifth  class  of  such  classification;  but  thi» 
shall  not  operate  to  preclude  the  Commission  from  holding  in  an  appro- 
priate proceeding  that  fifth  class  rates  in  this  territory  are  excessive. 

5.  The  privilege  of  shipping  small  quantities  of  articles  in  the  same  class 
as  a  mixed  carload  is  valuable  to  a  great  many  shippers  and  is  not  to 
be  condemned  because  it  may  result  in  some  degree  to  the  advantage  of 
particular  manufacturers  or  to  jobbers ;  but  when  it  appears,  as  in  this 
case,  that  shippers  like  complainant  are  subjected  to  additional  disad- 
vantage under  the  operation  of  a  mixed  carload  rule  through  the  in- 
crease in  a  long-standing  less  than  carload  rate,  the  eflfect  of  that  rule 
is  properly  to  be  considered  in  determining  the  reasonableness  and  jus- 
tice of  such  increased  rate. 

6.  The  action  of  defendants  in  increasing  the  classification  of  soap  in  less 

than  carloads  from  fourth  to  third  class  was  unreasonable  and  unjust 
under  the  Act  to  regulate  commerce,  and  their  subsequent  practice  of 
applying  20  per  cent  less  than  third  class  rates  on  such  traffic  is  also 
unlawful. 

John  W.  Warrington  and  Mortimer  Matthews  for  complain- 
ant. 

Lawrence  Maxtcell  for  the  P.  R.  R.  Co.,  the  P.  C.  C.  &  St  L. 
Ky.  Co.  and  the  C.  II.  &  D.  R.  R.  Co. 

Edward  Colston  for  the  B.  &  O.  S.  W.  Ry.  Co. 

S.  0.  Bayless  for  the  jST.  Y.  C.  &  H.  R.  R.  R.  Co.,  the  L.  S.  & 
M.  S.  Ry.  Co.  and  the  C.  C.  C.  &  St  L.  Ry.  Co. 
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Ili:roRT  AND  Opinion  of  the  Commission. 
Knapp^  Chairman: 

In  this  case  the  complainant  challenges  the  legality  of  the 
change  made  by  defendante  on  January  1,  1900,  in  the  classifica- 
tion of  common  or  laundry  soap  from  sixth  to  fifth  class  in  car- 
loads and  from  fourth  to  third  class  in  less  than  carloads.  The 
increased  rates  upon  common  or  laundry  soap  resulting  from 
such  change  in  classification  are  alleged  by  complainant  to  be  un- 
reasonable and  unjust  and  to  subject  the  traffic  in  that  commod- 
ity, both  in  carloads  and  less  quantities,  to  undue  and  unreason- 
able prejudice  and  disadvantage  in  violation  of  the  Act  to  regu- 
late commerce. 

The  complaint  further  sets  forth  that  some  of  the  defendants 
herein  and  the  predecessors  of  the  other  defendants  were  defend- 
ants in  Uiree  several  proceedings  brought  before  this  Commission 
on  September  12,  1889,  by  the  firm  of  Procter  &  Gamble,  com- 
plainant's predecessor  in  business,  in  which  complaints  were 
made  against  tlie  then  prevailing  fifth  class  rates  upon  common 
or  laundry  soap  in  carloads ;  that  after  investigation  the  Commis- 
sion issued  an  order  in  tlioso  cases  requiring  the  defendants  there- 
in to  cease  and  desist  from  charging  more  for  the  transportation 
of  carload  shipments  of  that  article  than  rates  contemporane- 
ously charged  by  them  for  like  service  in  the  transportation  of  ar- 
ticles in  class  six  of  the  classification  of  freight  then  in  force  over 
their  respective  lines ;  that  after  denial  by  the  Commission  of  an 
application  for  rehearing  such  carriers  did,  as  finally  required  by 
the  Commission,  obey  the  order  so  made  from  January  20,  1891, 
imtil  January  1, 1900,  when  by  the  change  in  dassification  above 
mentioned  the  rates  upon  common  soap  were  advanced  from  sixth 
to  fifth  class ;  that  such  disobedience  was  part  of  a  joint  arrange- 
ment between  the  defendants  in  this  case  and  all  other  railroads 
in  Official  Classification  territory ;  and  that  by  such  action  a 
number  of  articles  were  changed  fnmi  lower  to  higher  classes  for 
the  sole  purpose  of  increasing  transportation  revenues. 

Complainant  further  alleges  that  it  prepays  freight  charges 
upon  all  property  shipped  from  its  factories,  and  demands  repa- 
ration by  repayment  of  all  transportation  charges  in  excess  of 
sixth  class  rates  on  carloads  and  fourth  class  rates  on  less  than 
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grades  of  laundry  .>r  bath  soaps.  The  complainant  does 
not  manufacture  any  a<}ay  used  exclusively  for  toilet  purposes. 
It  dijes  make  and  sell  a  Lraiid  called  "Ivory  Soap/'  which  is  used 
h-jXh  for  laundn'  and  toilet  purposes  and  which,  on  account  of  its 
quality  and  omstaiit  and  thorough  advertisement  by  compiain- 
anr,  has  an  extensive  sale  in  all  s«x?ti'>ns  of  the  country.  A 
larsre  part  of  oomplainant's  pro  tits  is  obtained  from  the  sale  of 
this  brand  which,  because  of  such  special  demand,  is  in  the  na- 
ture ot  a  proprietiir}  article  rather  than  in  the  list  of  common 
competitive  soaps,  and  from  the  manufacture  and  sale  of  glycer- 
ine, candlfrs  and  some  ••tliei-  products  of  its  plant  besides  soap. 

No  attack  is  made  by  complainant  upon  defendants'  classifi- 
cation as  applied  t»:»  Ivory  Soap.  The  complaint  is  contined  to 
the  etffrct  of  tiiat  classitication  upon  cvmmon  laundry  soap. 

ii.  The  defendants  are  common  carriers  of  interstate  traffic, 
including  soap  siiipped  by  complainant  and  others,  in  the  terri- 
tory' dirf^tly  affected  by  this  proceedinir,  which  is,  generally 
speaking,  all  that  portion  of  the  United  States  lying  east  of  the 
Mississippi  liiver  and  Chicago  and  north  of  the  Ohio  and  Pot«> 
mac  Rivera.  This^  territory  is  calle*!  "Official  Classification 
territory-/'  and  the  classification  of  freight  articles  transported 
betwef*n  iK»ints  in  such  territory  is  governed  by  what  is  known  as 
the  "Official  Classification,"  which  has  been  adopted  and  is  gen- 
erally applied  by  the  defendants  and  practically  all  other  rail- 
road carriers  thei*eiij.  This  classification  is  prepared  by  tlie  ''Of- 
ficial Clansification  Conimittee,'"  the  membership  of  which  is 
composed  of  representatives  from  railway  systems  in  the  terri- 
tory described.  As  a.lvertised  in  the  Official  Railway  Guide,  tlio 
Penn?*ylvania,  Xew  York  Central  &  Hudson  River,  Baltimore  & 
Ohio,  Lake  Shore  i  ilichigan  Southern,  and  Cincinnati,  Hamil- 
ton k  Dayton,  defendants  in  this  case,  are  represented  upon  that 
c/immittee.  The  Pittsburgh,  Cincinnati,  Chicago  &  St,  Louis  is 
controlled  by  the  Pennsylvania  Company,  which  is  also  repre- 
sented in  the  Classification  Committee.  The  Baltimore  &  Ohio 
Southwestern  is  j>art  of  the  Baltimore  &  Ohio  System. 

On  January  1,  1900,  the  classification  of  soap  was  advanced 
in  the  Official  Classification  from  sixth  to  fifth  class  for  carloads 
and  from  fourth  to  third  class  for  less  than  carloads,  and  thereby 
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the  rates  upon  soap  shipmeuts  in  the  territory  aflFected  were  sub- 
stantially increased.  Tlirough  concerted  action  these  and  nu- 
merous other  advances  in  classification  and  rates  were  made  ef- 
fective on  the  same  date  and  upon  practically  all  lines  in  such  ter- 
ritory. On  March  10,  1900,  the  classification  of  soap  in  less 
than  carloads  was  reduced  by  the  Classification  Committee  tr^ 
twenty  per  cent  below  third  class,  but  not  less  than  fourth  class, 
and  such  intennediate  class  between  third  and  fourth  classes  was^ 
thereupon  established  by  the  defendants  and  other  carriers  in  Of- 
ficial Classification  territory  for  soap  in  less  tlian  carloads,  and 
also  made  to  apply  at  the  same  time  upon  a  number  of  other  ar- 
ticles. The  classification  of  soap  as  so  changed  and  the  subse- 
quent enforcement  of  the  higher  charges  are  the  subjects  of  com- 
plaint in  this  controversy.  'J'hese  classification  changes  were 
jnade  efl^ecti\  e  in  -N'o.  20  of  tlie  Oificial  Classification  and  have 
been  continued  in  subsequent  issues. 

3.  The  first  Official  Classification  was  adopted  and  put  in 
force  by  carriers  throughout  the  territory  to  which  it  applies  on 
April  1,  1887,  four  days  prior  to  the  time  when  the  Act  to  regu- 
late commerce  took  effect,  and  from  tliat  date  until  about  June 
22,  1891,  common  or  laundry  soap  was  in  the  fifth  class  of  that 
classification  for  carloads  and  in  fourth  class  for  less  than  car- 
loads. Prior  to  April  1,  1887,  rates  relatively  the  same  as  fifth 
class  under  Official  Classification  Xo.  1  had  been  applied  to  soap 
of  this  description.  Toilet  soaps  shipped  in  any  quantity  were 
in  the  second  class  of  Official  Classification  No.  1,  that  is,  from 
and  after  April  1,  1887,  and  they  w'ere  continued  in  that  class  by 
the  carriers  until  some  time  in  June,  1891,  when  soaps  of  all  de- 
scriptions were  placed  together  by  the  carriers  in  sixth  class  for- 
carloads  and  fourth  class  for  less  than  carloads.  This  classifica- 
tion of  soap  remained  in  force  until  January  1,  1895,  when  the- 
carriers  again  placed  soap  in  carloads  in  class  6  of  the  classifica- 
tion, but  kept  it  in  that  class  only  about  two  weeks,  the  sixth  class 
rating  for  carloads  having  been  restored  on  January  16,  1895. 
Xo  further  change  was  made  in  the  classification  of  this  article- 
until  January  1,  1000.  \\  hen  the  advances  to  fifth  class,  carloads, 
and  third  class,  less  than  carloads,  were  made,  and  this  action,  ai» 
before  found,  was  modified  on  March  10,  1900,  so  that  20  per 
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cent  less  than  third  class  rates  but  not  lower  than  fourth  class, 
were  given  to  less  than  carload  shipments, 

4.  The  change  made  in  the  classification  of  common  soap  in 
carloads  from  fifth  to  sixth  class  in  June,  1891,  was  not  voluntary 
on  the  part  of  the  carrierrf.  That  change  was  made  in  compli- 
ance with  a  decision  of  this  Commission  on  July  17,  1890,  re- 
affiiTned  upon  denial  of  a  petition  for  rehearing  on  December  26, 
1890,  and  the  final  order  of  the  Commission  issued  on  the  last- 
mentioned  date,  in  the  cases  brought  by  complainant's  predeces- 
sor, the  firm  of  Procter  &  Gamble,  against  the  defendants  in  this 
proceeding  or  their  predecessors  (4  I.  C.  C.  Rep.  87,  443,  3  In- 
ters. Com.  Rep.  131,  374).  The  change  in  the  classification  in 
June,  1891,  whereby  toilet  soaps  were  reduced  from  second  class, 
any  quantity,  to  fourtli  class  for  less  than  carloads  and  sixth  class 
for  carloads,  and  thereby  \nade  to  take  the  rating  provided  for 
common  soap,  was  made  effective  shortly  after  the  decision  of 
this  Commission  on  May  10,  1891,  in  the  case  of  Beaver  £  Co. 
v.  Pittsburg,  Cincinnaii  cf*  St,  Louis  Railway  Company  ei  al.  (4 
I.  C.  C.  Rep.  733,  3  Inters.  Com.  Rep.  564).  In  that  case  the 
Commission  decided  tJiat — 

"Where  tw^o  kinds  of  soap  are  made  use  of  for  the  same  pur- 
poses, and  are  advertised  and  held  out  to  the  world  as  suited  for 
like  purposes,  and  are  substantially  equal  in  value,  they  should 
both  for  purposes  of  transportation  and  rating  be  placed  in  the 
same  classification." 

The  Commission  found  in  that  proceeding  that  "Grandpa's 
Wonder  Soap,"  manufactured  by  Beaver  &  Co.,  and  "Ivory 
Soap,"  manufactured  by  the  Procter  &  Gamble  Co.,  were  both 
represented  as  suitable  for  laundry  and  also  for  toilet  purposes, 
and  that  both  were  used  for  those  purposes ;  but  the  Wonder  Soap 
had  been  given  the  higher  second  class  rating  for  toilet  soap  and 
the  Ivory  Soap  had  been  taking  the  laundry  soap  rate.  Other 
soaps  besides  Ivory  were  also  compared  with  Wonder  Soap  in 
that  case.  It  is  claimed  by  defendants  that  this  decision  of  the 
Conmiission  in  the  Beaver  case,  together  with  the  impracticabil- 
ity of  distinguishing  between  the  various  kinds  of  soap,  impelled 
the  carriers  to  classify  all  soaps  alike  regardless  of  diflFerenoes  in 
quality  or  the  purposes  for  which  they  are  used.  Where,  as  iu 
the  case  of  Grandpa's  Wonder,  Ivoiy  and  other  soaps,  the  samo 
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brand  may  be  used  botli  for  household  and  toilet  purposes,  the 
difficulty  of  deteniiiniiig  whether  it  properly  belongs  to  the  toilet 
or  household  variety  is  apparent,  but  no  such  difficulty  presents 
itself  in  the  case  of  soaps  manufactured,  sold  and  generally  used 
for  toilet  purposes.  Placing  all  soaps  in  the  same  class  tends, 
however,  to  prevent  nnsdescription  b\  shippers  of  the  more  valu- 
able grades  in  order  to  obtain  rates  applicable  to  the  common  va- 
riety. Toilet  soaps  are  said  to  constitute  only  about  one  per  cent 
of  the  total  quantity  of  soap  usually  manufactured. 

The  change  in  tlie  classification  of  carload  soap  from  sixtli  to 
fiftli  class  on  January  1,  1S95,  was  apparently  not  continued  in 
effect,  l^ecause  lines  leading  from  Cincinnati  refused  at  that  time 
to  concur  in  the  higher  rating.  On  January  1,  1900,  however, 
five  years  later,  all  the  lines  in  Official  Classification  territorj" 
agreed  upon  and  adopted  fifth  class  rating  for  carloads  and  also 
increased  the  less  tlian  carload  rating,  as  above  stated. 

5.  The  order  of  the  Commission  of  July  17, 1890,  required  the 
defendant  carriers  in  the  first  Procter  k  Gamble  cases  to  ''wholly 
cease  and  desist  from  charging  or  receiving  for  the  transportation 
of  common  or  laundry  soap  in  carload  lots  any  greater  rate  per 
100  lbs.  of  said  soap  and  the  package  containing  it  than  is  con- 
temporaneously charged  or  received  by  them  for  like  service  in 
the  transportation  of  articles  enumerated  in  class  six  (6)  of  the 
classification  of  freight  now  in  force  over  their  respective  lines.'' 

This  order  was  based  upon  the  report  and  opinion  therewith 
filed,  and  in  such  report  and  opinion  common  soap  was  compared 
with  articles  then  carried  by  the  carriers  as  sixth  class  freight, 
and  it  was  also  found  that  soap,  while  nominally  in  the  fifth  class, 
had  nevertheless  been  carried  up  to  ilay,  1889,  at  net  weights, 
instead  of  gross  weights  including  the  boxes  in  which  it  was 
packed,  and  that  this  practice  had  resulted  in  giving  such  soap  in 
carloads  rates  substantially  equal  to  sixth  class  rates.  The  de- 
cision rested  tlieref ore  upon  two  principal  grounds :  Compari- 
son with  sixth  class  articles  and  the  net-weight  practice. 

An  application  for  rehearing  was  subsequently  filed  by  the  de- 
fendants other  than  those  operating  lines  at  Ivorydale,  and  at  the 
hearing  upon  such  application  affidavits  were  presented  by  the 
applicants  for  the  purpose  of  showing  tJiat  charging  only  for  net 
weights  had  not  been  a  tjeneral  practice,  but  such  affidavits  were 
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found  insutncicnt  by  the  Cojuinission  to  indicate  the  error  in  find- 
ings allied  by  the  ax)plicants,  and  thereupon  the  application  for 
rehearing  was  denied. 

The  finding  in  the  former  cases  that  common  soap  in  carload.^ 
was  carried  at  net  weights  prior  to  ]!day,  18S9,  is  again  attacked 
in  this  proceeding  by  the  defendants  and  sought  to  be  sustained 
by  tlie  complainant.  A  materially  different  showing  is  now 
made ;  first,  tlie  testimony  of  a  greater  nun^ber  of  witnesses  cov- 
ering many  more  places  of  distribution  and  containing  definite 
statements  upon  the  point  is  presented,  and,  second,  the  average 
weight  of  boxes  in  which  soap  is  now  packed  for  transportation 
and  sale  is  materially  less  than  that  of  the  boxes  formerly  used 
for  such  purpose.  The  present  record  shows  tliat  up  to  May, 
1S89,  from  some  time  in  1885,  and  probably  in  earlier  years,  a 
great  many  shi])ment^  were  carried  from  Buffalo,  Pittsburg,  Al- 
legheny, Detroit,  Chicago,  Indianapolis,  Cincinnati,  Zanesville, 
St  Louis,  Logansport,  llock  Island,  Jackson,  Battle  Creek,  Pe- 
oria, and  otlier  western  points  at  weights  which  did  not  include 
tlie  weight  of  the  boxes,  and  that  this  was  a  more  or  less  common 
practice  among  shippers  from  tliose  points  and  was  not  entirely 
confined  to  soap ;  that  in  some  instances  the  weight  paid  for  wa? 
even  less  than  the  weight  of  the  soap,  but  that,  except  at  Cincin- 
nati and  a  few  other  places  in  that  section,  the  practice  was  not 
carried  on  in  accordance  with  an  express  agreement  with  the  rail- 
way officials.  It  is  plain,  however,  that  the  operating  agents  of 
the  railways  had  ample  opportunity  to  know  and  in  most  cases 
must  have  been  aware  of  the  understatements  of  weight  by  shijr 
pers.  The  boxes  were  stamped  witli  the  weights  in  many  if  not 
a  majority  of  the  shipments,  some  of  which  weights  wen*  stated 
as  follows:  "60  one-pound  bars,"  "60  bars,  60  pounds,"  "100 
cakes,  75  pounds."  These  weights  tend  to  indicate  the  weight  of 
the  soap  alone,and  any  doubt  as  to  whether  they  were  gross  or  net 
could  easily  have  been  removed  by  weighing  a  single  box.  The 
inference  seems  warranted  tliat  the  practice  of  shipping  at  net 
weights  from  the  ix)ints  mentioned  during  a  period  of  years  was 
kno\\Ti  from  the  weighing  of  the  boxes  by  agents  or  their  actual 
understanding  with  shippers.  On  the  other  hand,  the  freight 
agents  employed  by  the  carriers  during  the  time  mentioned  who 
were  called  as  witnesses  by  defendants  testified  that  because 
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of  lack  of  weighing  facilities  in  some  cases,  and  in  others  because 
of  lack  of  time,  they  were  unable  to  verify  shippers'  weights,  and 
they  deny,  witliout  exception,  that  tliey  had  any  knowledge  of 
«oap  having  been  shipped  from  their  stations  at  less  than  gross 
weights.  The  custom  of  shipping  at  net  weights  certainly  pre- 
vailed aiQong  shippers  at  the  points  above  stated,  but  except  at 
•Cincinnati  and  points  in  that  territory  there  was  no  understand- 
ing with  the  railway  companies  amounting  to  open  sanction  of 
the  practice.  What  took  place  in  this  respect  prior  to  April  5, 
1887,  when  the  Act  to  regulate  commerce  became  effective,  was 
not  affected  by  any  Federal  regulation,  and  even  after  that  date 
and  until  March  2,  1889,  when  the  Act  was  amended,  shippers 
were  not  specifically  prohibited  from  indulging  in  underbilling. 
On  or  about  May  1,  1889,  the  carriei's  established  a  system  of  in- 
spection and  weighing  which,  in  connection  with  the  operation  of 
the  amended  statute,  resulted  soon  afterwards  in  preventing  or 
oorrecting  underbilling  very  largely,  and  while  the  practice 
among  shippers  has  never  been  wholly  eradicated  it  has  neverthe- 
less been  reduced  to  such  extent  that  cases  of  that  character  are 
now  regarded  as  exceptional.  This  underbilling  of  soap  was 
practiced  but  little  if  any  from  1885  to  1889  at  points  east  of 
Buffalo  and  Pittsburc:  in  Oificial  Olassifi cation  territory.  Care- 
ful examination  of  the  findings  in  the  decision  of  the  Commis- 
sion in  the  old  Procter  &  Gamble  cases  indicates  that  the  fact  as 
to  the  general  prevalence  of  the  net-weight  practice  was  not  a 
matter  of  much  controversy  at  the  original  hearing,  and  that  it 
was  only  questioned  seriously,  and  then  by  means  of  insufficient 
and  defective  affidavits,  on  the  application  for  rehearing  filed  by 
defendants  in  those  procecdinirs.  The  evidence  clearly  estab- 
lishes that  whatever  knowledge  railway  officials  may  have  had  of 
the  practice,  except  possibly  in  Cincinnati  and  that  section,  it  was 
not  such  an  established  r«;ulation  as  that,  after  April  5,  1887, 
when  the  Act  to(A  effect,  it  could  proi>erly  l)e  applied  by  carriers 
as  a  rule  governing  transportation  charges.  Ilie  evidence  also 
shows  that  numerous  soap  manufacturers  in  Official  Classifica- 
tion territory  paid  on  gross  weights  during  the  years  mentioned. 
The  net-weight  practice  so  far  as  it  obtained,  was  simi)ly  one  of 
manv  devices  resorticd  to  bv  a  number  of  shippers  and  tacitlv  per- 
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mitted  by  some  carriers,  or  purposely  allowed  by  otJier  carriers, 
to  obtain  or  afford  lower  rates  on  this  commodity. 

The  testimony  in  the  former  Procter  &  Gamble  cases  showed 
that  the  weight  of  the  box  was  then  about  16%  per  cent  of  the 
gross  weight  It  appears  in  this  case  that  the  percentage  of 
weight  represented  by  the  box  is  not  more  than  11  per  cent.  The 
gross  weights  of  packages  commonly  shipped  by  complainant  are 
DG,  70  and  S3  pounds,  and  the  weights  of  the  boxes  used  are  6, 
71/2  and  8  pounds,  respectively,  or  not  far  from  10  per  cent  of  the 
entire  package;  but  boxes  useu  by  some  other  shippers 
are  heavier,  and  a  fair  average  is  believed  to  be  about 
11  per  cent.  Such  decrease  in  the  weight  of  boxes 
used  for  packing  soap  results  from  different  construc- 
tion and  from  the  use  of  lighter  lumber,  such  as  Cot- 
tonwood. The  difference  between  sixth  and  fifth  class  rates  in 
Official  Classification  Territory  amounts  generally  to  about  20 
per  cent  of  sixth  class  rates,  and  is  approximately  16%  per  cent 
or  one-sixth  of  the  fifth  class  rates.  While  the  box  weighing 
16%  per  cent  of  tlie  total  weight  approximated  such  difference 
when  applied  to  the  rate,  the  present  weight  of  the  box,  which  is 
only  11  per  cent  of  the  total,  would  when  applied  to  the  rate  be 
only  about  one-lialf  of  such  diffei'ence  between  sixth  and  fifth 
class  rates,  conceding  the  difference  to  be  20  per  cent,  and  some- 
thing over  five-eighths,  if  the  difference  in  the  rates  is  taken  at 
16%  per  cent. 

6.  In  our  decision  of  the  former  Procter  &  Gamble  cases  com- 
mon soap  in  carloads  was  specially  compared  with  the  following 
articles,  which  were  then  in  the  sixth  class  of  llie  Official  Classi- 
fication: Apples  in  bulk,  cider,  o^^^le^'s  risk  prepaid;  coffee; 
smoked  fish ;  flour ;  grain ;  salt ;  starch  in  barrels,  and  sugar.  In 
Official  Classification  No.  20,  and  in  the  present  Classification 
Xo.  23,  all  of  these  articles  except  flour,  grain  and  salt  are  in  the 
fifth  class.  While  starch  is  in  the  fifth  class  of  the  classifica- 
tion it  is  given  lower  commodity  rates,  which  will  be  referred  to 
further  on  in  this  report. 

Comparisons  ^vere  also  made  in  the  former  cases  with  the 
Southern  and  Western  Classifications.  In  the  Southern  it  was 
found  that  common  sc»ap,  coffee,  fish,  glucose,  rice  in  barrels  and 
sugar  were  in  the  same  class,  the  sixth.     In  the  present  Southern 
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Classification  lainulry  soap,  in  any  quantity,  is  still  in  sixtli  class 
and  castile  and  toilet  soaps  ai'e  fourtli  class,  any  quantity.  Cof- 
fee, green  or  roasted,  is  fourtli  class,  single  sacks,  and  fifth  class, 
double  sacks,  any  quantity.  I'ish,  dried  or  smoked,  is  third 
class,  any  quantity.  Glucose  takes  molasses  rates,  and  molasses 
is  in  the  fifth  class  for  carloads.  Iwice  in  carloads  is  in  class  D, 
which  also  covers  grain,  and  sugar  in  any  quantity  is  class  5  in 
barrels,  boxes  or  double  sacks,  and  class  4  in  single  sacks.  In  the 
Western  Classification  common  soap  was  at  tlie  time  of  the 
former  decision  in  fourth  class,  less  tlian  carloads,  and  fifth  class, 
carloads,  and  sugar,  coffee  and  heavy  staple  groceries  took  the 
same  rating.  In  the  present  Western  Classification  soap  is  still 
so  classed.  Coffee  takes  various  ratings  for  less  than  carloads^ 
from  first  to  foiirth  class,  and  fifth  class,  carloads.  Sugar  is 
fourtli  class,  less  than  carloads,  and  fifth  class,  carloads.  For 
staple  grocery  articles  in  carloads  tlie  fifth  class  is  applied,  and 
less  than  carloads  take  various  ratings  from  the  first  to  the  fourth 
class.  These  ratings  in  the  Western  ('lassitication  place  common 
soap  in  carloads  with  common  groceries  in  the  fifth  class,  but  in 
the  Southern  common  soap  has  been  retained  in  the  sixth  class, 
while  the  ratings  of  some  of  the  other  articles  witli  which  it  was 
compared  in  our  former  decision  have  been  advanced.  Commod- 
ity- rates  lower  tlian  sixth  class  are  also  in  effect  on  soap  to  some 
points  in  the  South. 

7.  Common  soap  for  laundry  and  other  household  purposes  is- 
produced  in  practically  all  sections  of  the  United  States.  Nearly 
every  considerable  town  or  city  has  one  or  more  soap  factories, 
Uie  output  from  which  is  sold  and  consumed  in  the  same  locality 
or  at  nearby  points,  and  tliese  local  plants  obtain  the  raw  material 
required  for  soap  manufacture  largely  from  the  place  of  their  lo- 
cation or  the  surrounding  section  of  country.  There  are  also 
numerous  large  common  soap  factories  located  in  various  cities 
throughout  Official  Classification  territory,  the  product  of  which 
is  sold  under  advertise<l  names  and  shipped  to  jobbers  who  supply 
the  retail  trade  generally  in  different  sections  of  the  country,  or, 
as  in  the  case  of  complainant,  in  all  parts  of  the  United  States. 
These  large  manufacturei's  compete  actively  with  each  olJier  in 
the  markets  of  sale  and  consumption,  and  they  all  meet  also  the 
competition  of  the  local  factories.  ^Vhile  those  who  produce  soap 
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extensively,  and  many  of  the  smaller  producers  as  well,  adver- 
tise their  brands,  and  thereby  secure  some  special  demand  for 
their  wares  by  consumers,  the  like  grades  or  kinds  are  well  un- 
derstood to  be  capable  of  substitution  one  for  another  in  case  of 
difference  in  price  or  some  corresponding  advantage  given  to  the 
retailer  or  inclination  on  the  part  of  the  consumer.  Owing  to 
such  widely  diffused  production  and  slight  difference  in  the  qual- 
ity of  similar  grades,  the  manufacture,  distribution  and  sale  of 
common  soap  is  subject  to  general  and  severe  competition. 

Grease,  tallow  or  other  suitable  fatty  or  oily  substances  and  an 
alkali  are  necessary  ingredients  to  saponification.  The  mate- 
rials mainly  used  by  complainant  and  other  manufacturers  are 
grease,  tallow,  cottonseed  oil,  cocoanut  oil,  rosin,  soda  and  other 
xilkalies.  About  30  per  cent  of  the  weight  of  common  soap  is 
water.  The  shipment  of  articles  used  in  soap-making  furnishes 
the  railroads  with  considerable  trairlc,  in  addition  to  the  large 
<juantities  of  soap  shipped  out  from  the  factories.  The  com- 
plainant manufactures  some  20  or  25  different  brands  of  common 
sonp,  the  best  of  which  is  called  "Lenox,"  and  this  brand  is  sold 
in  competition  with  many  brands  nianufactured  by  other  com- 
panies and  firms.  Thirty  or  more  brands  of  soap  are  specifically 
referred  to  in  the  testimony. 

8.  In  1887  the  ruling  price  of  common  soap  was  about  $3.50 
per  box  of  100  cakes  or  75  pounds  for  Ihe  better  grades.  In  the 
latter  part  of  1899  and  in  1900,  about  the  time  the  changes  in 
classification  complained  of  were  announced  and  took  effect,  the 
price  of  such  soap  had  fallen  as  low  as  $2.50  per  box,  but  owing  to 
a  decided  advance  in  the  price  of  raw  materials,  and  possibly  the 
advance  in  freight  rates,  the  larger  soap  manufacturers  then  in- 
creased the  price  from  15  to  25  cents  a  box.  The  Procter  & 
Oamble  Lenox  Soap  was  raised  from  $2.55  to  $2.70  per  box  at 
that  time.  Larger  advances  were  made  in  tlie  price  of  the  cheaper 
grades,  some  of  which  were  then  selling  as  low  as  $1.05  per  box 
of  60  pounds.  The  testimony  indicates  that  the  smaller  dis- 
tributing manufacturers  as  well  as  the  local  producers  were  con- 
tent to  follow  the  lead  of  the  larger  concerns  in  making  this  ad- 
vance. Such  increase  in  die  price  of  common  soap  exceeded  the 
advance  in  the  freight  rates  caused  by  the  change  in  classifica- 
tion on  January  1,  1900.     On  a  percentage  basis,  the  advance  in 
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the  price  of  soap  was  less  than  the  advance  in  freight  rates,  but 
in  actual  amount  it  was  much  more.  For  example,  the  sixth 
class  rate  from  Cincinnati  to  East  St  Louis  is  12  cents  and  the 
fifth  dass  rate  is  15  cents,  a  difference  of  three  cents,  while  the 
advance  per  box  of  Lenox  Soap  was  15  cents,  and  in  some  in- 
stances, as  above  stated,  the  advance  in  the  price  was  increased  by 
as  much  as  25  cents.  The  freight  rate  was  advanced  25  per  cent 
in  the  case  of  the  rate  from  Cincinnati  to  East  St  Louis^  while 
the  price  of  Lenox  Soap  was  increased  not  quite  6  per  oemt  Com- 
parisons based  on  the  rates  to  the  east  make  the  differences  in  rate 
caused  by  change  in  classification  4^2  and  5^  cents,  respective- 
ly, to  New  York  and  Boston.  For  shorter  distances  the  increase 
in  the  carload  rates  was  much  less,  amounting  iix  some  instances 
to  not  more  than  one  cent  per  100  pounds. 

Representatives  of  soap  manufacturers  testified  that  such  ad- 
vance in  the  price  of  soap  was  not  equal  to  the  increased  cost  of 
soap  material  and  of  wood  for  packages.  The  cost  of  soap  ma- 
terial and  of  boxes  was  increased  in  1900  over  1898  and  1899  by 
large  percentages,  but  just  how  much  such  increases  in  cost  to  the 
manufacturer  amounted  to  in  cents  per  box  upon  any  grade  was 
not  shown,  nor  does  any  basis  appear  in  the  record  upon  which 
it  can  be  determined.  The  cost  of  soap  material  in  1900  to  the 
manufacturer  was  but  little  higher  than  it  was  in  1890  or  1891, 
but  in  those  years  the  selling  price  was  considerably  higher. 
Complainant's  Lenox  Soap  sold  then  for  $3.50  per  box  as  against 
$2.70  in  1900.  There  has  been  some  decrease  in  the  cost  of  soap 
manufacturing.  This  has  not  been  brought  about  to  much  ex- 
tent by  changes  in  machinery  or  by  material  reduction  in  the  cost 
of  machinery,  as  the  process  of  soap-making  is  simply  tiie  combi- 
nation of  alkali  and  fats  by  means  of  boiling.  The  saving  re- 
ferred to  chiefly  resulted  from  methods  adopted  for  the  recovery 
of  glycerine,  whidi  is  one  of  the  by-products  of  soap.  Alkali  is 
run  into  the  fat  in  liquid  form,  and  combining  with  the  fatty 
acids  sets  free  the  glycerine,  which  i*emains  in  solution.  The 
water  containing  the  glycerine  is  then  washed  out,  and  the  gly- 
cerine is  recovered  by  evaporation  and  purified  by  diemical  treat- 
ment and  distillation.  By  this  improved  process  complainant 
appears  to  have  been  able  to  save  about  12  cents  per  100  pounds 
in  the  manufacture  of  its  competitive  soapa 
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The  manufacturers  usually  prepay  the  freight  and  sell  soap 
delivered  to  the  jobber.  Complainant  charges  about  10  cents  per 
box  more  in  Xew  York  and  'New  England  than  it  does  in  the  Cen- 
tral West,  5  cents  per  box  more  to  some  points  in  Missouri  and 
Iowa,  and  at  the  Missouri  Eiver  the  price  is  scaled  up  to  10  oents 
above  the  price  in  tlie  Central  West  These  higher  prioee  per 
box  to  eastern  and  western  territories  prevailed  before  as  well  as 
after  the  advance  in  freight  rate  on  January  1,  1900.  The 
Lenox  brand  of  complainant  at  $2.70  per  box  of  100  cakes  weigh- 
ing 75  pounds  (the  Central  West  price)  sells  per  pound  to  the 
jobber  at  3.6  cents  and  per  cake  at  2.7  oents.  This  and  other  like 
brands  are  usually  sold  to  consumers  by  the  cake  or  half  dozen  or 
more  cakes.  Jhe  increase  in  the  carload  freight  rate  even  at  4 
cents  per  100  pounds,  which  is  more  than  the  average  increase, 
would,  if  laid  upon  the  consumer, counting  the  gross  weight  at  83 
pounds,  be  3^/3  cents  per  box,  and,  figured  upon  the  pounds  and 
number  of  cakes  of  soap  in  the  box,  less  than  one-half  of  a  mill 
per  pound  and  about  oncrtliird  of  a  mill  per  cake.  Under  the 
general  practice  of  prepayment  of  freight  charges  by  the  manu- 
facturers, and  making  a  common  price  to  the  jobbers  as  above  de- 
scribed, and  the  universal  competition  between  the  manufactur- 
ers, the  jobbers  and  the  retailers,  it  must  be  evident  that  the  in- 
creased freight  rate  is  borne  by  the  manufacturers  and  perhaps 
to  some  extent  by  the  jobbers.  The  aggregate  amount  repre- 
sented by  the  increase  in  the  rate  on  carload  soap  is  neverth^ess 
\ery  large.  Rougldy  estimated,  65  per  cent  of  complainant's 
shipments  being  in  carloads  and  its  output  100,000,000  pounds, 
an  average  increase  in  rate  of,  say,  3  cents  per  100  pounds,  means 
an  additional  freight  revenue  to  the  roads  from  complainant 
alone  of  $19,500  per  year. 

There  is  a  marked  distinction  between  the  effect  of  an  advance 
in  the  freight  rate  on  an  article  of  merchandise  which  is  com- 
monly sold  by  the  retailer  in  very  small  quantities  and  under 
conditions  where  such  advance  is  not  likely  to  burden  the  con- 
sumer, nor  to  a  great  extent  the  dealer,  and  the  case  of  a  like  ad- 
vance applied  to  an  article  like  hay,  for  instance,  which  is  usu- 
ally sold  by  the  bale  and  often  by  the  ton,  and  whiqh  affects  the 
intei-ests  of  all  concerned  in  its  production,  sale  and  use.  More- 
over, hay  and  other  staple  agricultural  products  are  raised  sub- 
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joct  to  varying  climatic  conditions  affecting  the  amount  of  pro- 
duction which  are  of  course  quite  beyond  the  control  of  the  pro- 
ducer, aaid  the  prices  for  such  products  are  fixed  or  largely  de- 
temiined  by  the  ^'aiiation  in  supply  and  demand,  while,  on  the 
other  band,  the  producer  of  soap  is  able  ordinarily  to  limit  or  in- 
crease the  output  of  his  plant  to  meet  an  assured  or  calculated  de- 
mand, and  thereby  avoid  a  condition  of  overproduction  and  con- 
sequent decrease  in  the  selling  price  of  his  product 

The  evidence  in  regard  to  the  protiits  of  soap  manufacturers 
generally  upon  common  comi>etitive  soaps  is  rather  indefinite, 
the  estimates  given  running  all  the  way  from  nothing  to  8  per 
cent.  Five  to  8  per  cent  was  stated  for  complainant's  common 
brands.  How  these  profits  were  computed  or  what  items  entered 
into  the  calculation  was  not' shown.  All  the  testimony  on  behalf 
of  soap  manufacturers  was  to  the  effect  that  the  higher  freight 
rate,  tlie  greater  cost  of  raw  materials  and  the  reduced  selling 
price  for  soap,  have  operated  materially  to  diminish  their  profits, 
but  there  is  no  proof  that  the  inci-ease  in  freight  rates  resulting 
from  higher  carload  classification  had  rendered  or  was  likely  to 
render  the  business  unpi-ofitable,  or  in  any  way  undesirable. 
Some  of  the  manufacturers  testified  that  under  the  higher  rates 
complained  of  they  had  restricted  distribution  to  a  more  limite<i 
territory,  and  it  is  apparently  true  that  such  increase  in  rate  af- 
fects to  some  d(^ree  competition  in  the  soap  trade  to  the  advan- 
tage of  the  smaller  manufacturer  who  sliips  over  short  distances 
and  the  local  producer  whose  business  is  limited  to  supplying  the 
trade  in  his  home  town. 

During  the  past  few^  years  there  have  been  some  slight  in- 
creases in  local  rates  in  the  Central  Western  States  and  perhaps 
'n  other  parts  of  Oflicial  Classification  territory,  and  in  some  in- 
stances the  local  rates  have  been  somewhat  reduced.  Class  rates 
generally,  however,  in  Official  Classification  territory  are  sub- 
stantially the  same  as  they  were  in  1887,  except  as  changed  by  re- 
vision of  the  classification  or  the  giving  or  Avithdrawalof  commod- 
ity rates.  Complainant  contends  that  by  the  abolition  of  the  so- 
called  net-weight  practice  in  1889  the  carriers  increased  the  rates 
on  carload  soaps  16%  per  cent,  such  increase  remaining  in  force 
until  our  decision  in  1891,  and  tliat  the  change  from  sixth  to 
fifth  class  rates  in  1 900  operated  to  increase  the  carload  rate  20 
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per  cent  The  facts  as  t^)  the  net-weight  practice  have  already 
been  found,  and  in  regard  to  the  change  from  sixth  to  fifth  dass 
rates  in  1900  we  find  that  ic  did  increase  carload  freights  on  soap 
about  20  per  cent.  These  fifth  class  tariff  rates,  however,  are  not 
generally  higher  than  tlie  tariff  rates  which  were  in  effect  from 
April,  1887,  to  Jujie,  1891,  and  any  departures  from  the  tariff 
rates  in  effect  between  April,  1887,  and  May,  1889,  resulting 
from  the  net-weight  practice,  were  allowed  to  or  secured  by  only 
a  portion  of  the  soap  manufacturers  in  Official  Classification  ter- 
ritory ;  and  such  departures  during  that  period  were  allowed  or 
permitted  in  disregard  of  the  requirement  in  the  Act  to  regulate 
commerce  that  tJie  established  tariff  rates  should  be  observed  and 
applied  by  the  (carrier  upon  all  articles  offered  for  transportation. 
9.  Prior  to  January  1,  1900,  soap  then  being  in  sixth  class, 
the  rates  from  Cincinnati  were  12  cents  per  100  pounds  to  Chi- 
cago and  25  cents  to  St  Paul.  After  soap  was  removed  to  fifth 
class  the  rate  to  Chicago  was  15  cents  and  the  rate  to  St  Paul  31 
cents.  The  rate  to  St.  I*aul  was  thus  advanced  6  cents,  while  to 
Chicago  the  increase  was  only  3  cents.  This  occurred  because 
shipments  from  Cincinnati  to  all  points  east  of  the  Mississippi 
River  are  carried  subject  to  tlie  Official  Classification,  and  the 
difference  between  sixth  and  fifth  class  rates  under  that  classifi- 
cation to  St.  Paul  was  6  cents,  while  between  Cincinnati  and  Chi- 
cago such  difference  in  class  rates  was  3  cents.  Shipments  from 
Chicago  to  St  Paul  take  the  Western  Classification,  and  there 
has  been  no  change  in  the  classification  of  soap  in  Western  Classi- 
fication territory.  This  overlapping  of  classification  territories 
and  different  classification  of  the  same  article  in  different  terri- 
tories have  been  the  subject  of  frequent  complaint  on  the  part  of 
shippers  in  the  Central  West  and  Eastern  States.  Whether  in 
the  instance  just  mentioned  any  injustice  is  caused  depends  upon 
whether  soap  is  properly  placed  in  the  fifth  or  sixth  class  of  the 
Official  Classification.  If  sixth  is  its  proper  class,  the  6  oents 
increase  in  the  rate  to  St.  Paul  was  unreasonable  and  unjust,  but 
if  fiftli  is  its  proper  class  the  increase  in  rate  to  St  Paul  or  in- 
crease of  the  difference  in  rates  between  Cincinnati  and  Chicago 
to  St  Paul,  is  merely  incidental  to  a  necessary  readjustment  It 
should  be  further  stated  in  reference  to  this  St  Paul  traffic  that 
on  February  12,  1900,  tlie  rates  themselves  from  Cincinnati  and 

9  I.  0.  0.  Rep. 


PROCTER  «fe  GAJIBLE  CO.  V.  C,  H.  &  D.  RY.  CO.  457 

other  points  to  St  Paul  were  increased  on  all  classes,  and  this 
action  resulted  in  raising  soap  as  a  fifth  class  article  from  31  to 
3  3 1/2  cents  per  100  pounds.  The  New  York  to  St  Paul  rates 
were  then  made  48i^o  cents,  bat  on  January  2,  1901,  lower 
through  rates  were  established  between  New  York  and  St.  Paul 
whereby  the  fifth  class  rate  was  reduced  to  46  cents. 

10.  Complainant's  factories  at  Ivorydale  are  located  within 
about  2,000  feet  of  the  Cincinnati,  Hamilton  &  Dayton  Railroad, 
and  within  about  half  a  mile  of  the  Baltimore  &  Ohio  Southwest- 
em  and  Cleveland,  Cincinnati,  Chicago  Si  St  Louis  tracks. 
These  are  the  initial  and  delivering  defendant  lines  for  complain- 
ant's traffic  from  and  to  Ivorydale.  The  Erie  Railroad  Com- 
pany, which  is  not  a  defendant  in  this  case,  also  reaches  Ivory- 
dale  by  a  trackage  arrangement  over  the  Cincinnati,  Hamilton 
&  Dayton  Railroad.  The  Ivorydale  plant  is  connected  with  these 
roads  by  railway  tracks  owned  by  complainant,  but  operated  un- 
der the  name  of  the  Ivorydale  &  Millcreek  Valley  Railway  Com- 
pany, a  corporation.  This  railway,  which  comprises  about  6 
miles  of  track,  also  connects  the  different  factory  buildings,  and 
besides  carrying  property  between  the  above-mentioned  railway 
lines  and  the  factories  is  used  for  conveying  fuel,  material  and 
products  to  and  from  different  parts  of  the  plant.  Under  a  con- 
tract, dated  December  26,  1895,  and  effective  January  1,  1896, 
the  Ivorydale  &  Millcreek  Valley  Railway  Company  receives 
from  the  defendants,  the  Cincinnati,  Hamilton  &  Dayton  Rail- 
road Corapany,  Baltimore  &  Ohio  Southwestern  Railway  Com- 
pany, and  Cleveland,  Cincinnati,  Chicago  &  St  Louis  Railway 
Company,  and  from  tlie  Erie  Railroad  Company,  iy>  cents  per 
100  pounds  on  outbound  business  to  points  in  Trunk  Line  terri- 
tory and  2  cents  per  100  pounds  on  outbound  business  to  points 
west  of  Trunk  Line  territory.  On  the  inboimd  business  the 
Ivorydale  &  Millcreek  Valley  Railway  Company  receives  for  car- 
loads of  20,000  pounds  or  over  $2.50  per  car  (except  on  coal, 
upon  which  it  obtains  $1.00  per  car),  provided  the  traffic  fur- 
nishes the  other  carriers  parties  to  the  contract  any  revenue  out- 
side of  certain  switching  charges  which  are  fixed  by  the  contract 
as  follows:  Between  Ivorydale  and  Cincinnati  (about  7  miles) 
$3.00  per  car  of  40,000  pounds  or  less  and  1  cent  per  100  poimds 
over  40,000  pounds;  between  Cincinnati  depots  and  Ivorydale 
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$4.00  per  car  of  40,000  pounds  and  1  cent  per  100  pounds  over 
40,000  pounds.  Coal  from  Cincinnati  proper  (B.  &  O.  S.  W. — 
Ohio  Division,  C.  C.  C.  &  St  L.  and  C.  H.  &  D.  tracks)  is  carried 
at  20  cents  per  ton,  but  when  coal  is  loaded  at  elevators  on  B.  & 
O.  S.  W. — Mississippi  Division  tracks,  the  switching  charge  for 
that  service  is  additional.  These  established  switching  charges 
are  divided  between  the  Ivorydale  &  Millcreek  Valley  Railway 
Company  and  the  other  railways  so  that  the  former  receives  50 
cents  per  car  and  the  remainder  goes  to  the  connecting  railways. 
The  Ivorydale  &  Millcreek  Valley  Kailway  Company  agrees  to 
give  to  the  connecting  roads  all  of  its  outbound  business  to  all  ter- 
ritory north  of  the  Ohio  and  west  of  the  Mississippi  River  and 
along  the  line  of  the  Baltimore  &  Ohio  Railroad,  with  the  excep- 
tion of  the  State  of  Arkansas,  that  they  can  handle  via  their  own 
rails  and  connecitions,  paying  therefor  full  established  rates  as 
published  from  time  to  time.  The  agreement  may  be  terminated 
upon  10  days'  notice  by  any  party.  The  di\'ision  between  Trunk 
Line  territory  and  territory  west  thereof  is  marked  approxi- 
mately by  a  line  drawn  from  Toronto,  Ont.,  through  BuflFalo,  JT. 
Y.,  and  Pittsburg,  Pa.,  to  Charleston,  W.  Va.  The  amounts 
stated  in  the  contract  are  a]lo^ved  to  the  Ivorydale  &  Millcreek 
Valley  Railway  Company  for  terminal  services,  which  include 
the  hauls  to  and  from  the  points  of  connection  with  the  defendant 
roads,  the  loading  and  unloading  of  the  freight,  storage,  and  in 
fact  everything  connected  with  the  inbound  and  outbound  serv- 
ice, except  the  billing,  which  is  done  by  employees  of  the  connect- 
ing railway  companies  at  Ivorydale  in  quarters  furnished  by 
complainant  For  the  year  ending  June  30,  1900,  the  gross 
earnings  of  the  Ivorvdale  k  Millcreek  Valley  Railway  Company 
were  $56,007,  operating  expenses  $35,813,  net  earnings  $20,194. 
The  capital  stock  of  the  company  is  $100,000  or  $16,667  per  milo 
of  line.  It  has  no  bonded  debt.  The  earnings  show  very  large 
returns  upon  tlie  capital  invested,  and  it  seems  to  be  conceded  that 
the  operation  of  this  terminal  railway  is  highly  profitable  to  com- 
plainant This  results,  of  course,  mainly  from  the.  above-men- 
tioned advantageous  contract  with  the  connecting  lines.  Under 
this  contract  liberal  arbitrary  rates  and  charges  are  secured  by 
the  Ivorydale  &  Millcreek  ValJey  Railway  Company  when  ap- 
plied to  the  whole  of  complainant's  shipping  business,  which 
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amounted  in  the  aggregate  in  1899  to  10,483  cars.  The  testi- 
mony indicates  that  this  contract  with  complainant's  Ivorydale 
&  Millcreek  Valley  Railway  Company  was  made  by  the  dcrfend- 
ant  roads  at  'Cincinnati  with  a  view  of  avoiding  rate-cutting  by 
each  other.  In  a  brief  filed  for  the  Baltimore  &  Ohio  system  it 
is  stated  that  the  contract  is  "a  modu^  vivendi  for  the  railroads 
with  reference  to  the  Procter  &  Gamble  business,"  that  "without 
it  or  some  similar  arrangement  the  railroad  companies  would  be 
cutting  each  other's  throat  for  the  traffic,"  that  "it  is  a  price  paid 
to  the  Procter  &  Gamble  Company  by  the  railroads  to  insure  a 
distribution  of  the  business  impartially  among  the  other  lines  at 
Ivorydale."  The  division  of  this  business  among  the  defendant 
lines  is  contix»lled  by  complainant's  traffic  manager,  Mr.  McDon- 
ald, who  is  also  general  manager  of  the  Ivorydale  &  Millcreek 
Valley  Railway  Company.  Although  the  contract  is  claimed 
by  defendants  to  be  an  extravagant  arrangement  and 
one  which  is  practically  continuous,  because  necessary  to 
prevent  the  competing  defendant  railways  from  cutting 
the  rates,  it  is  nevertheless  terminable  at  the  option 
of  any  party  upon  10  days'  notice.  The  defendants  reach- 
ing Ivorj'dale  by  acting  in  concert  could  unquestionably 
secure  a  reduction  of  the  allowances  now  made  to  the 
Ivorydale  &  Millcreek  Valley  Railway  Company  and  re-estab- 
lish the  modus  vivendi  upon  a  lower  basis  of  cost  if  they  found 
or  believed  that  the  present  allowances  to  that  company  are  un- 
warranted. Upon  the  point  whether  such  allowances  are  in  fact 
too  liberal  the  evidence  is  insufficient,  considering  all  of  the  serv- 
ices rendered  by  complainant  or  the  Ivorydale  &  Millcreek  Valley 
Railway  Company,  and  we  limit  our  finding  in  that  respect  to 
saying,  as  stated  above,  that  the  income  of  the  Ivorydale  &  Mill- 
creek Valley  Railway  Company  clearly  affords  very  large  returns 
upon  the  capital  invested. 

If  this  case  solely  aft'ected  the  interests  of  the  com- 
plainant and  defendants  it  might  be  necessary  to  further 
determine  and  state  the  results  of  this  contract,  but  as 
the  general  question  involved  is  the  propriety  of  the 
classification  of  soap  and  rates  thereon  in  Official  Classi- 
fication territory  as  adopted  by  tlie  defendants  and  other 
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r-;irri<?r.K,  and  uh  nil('('X\u*f  Hoap  rjiflinifacturenj  and  soap  trafHc 
pijfMirally  in  that  ti-rritory,  tli<?<;HHr«iitial  r|iKf»tionfl  of  fact  are  those 
{Hirfainin^  In  tlu-  rc«i"^>7iHhl#^n<;HH  and  jiifttioo  of  pla(;ing  H^iap 
in  fifth  c.UiHH,  inHt/;jid  of  sixth,  for  rrarloadft  and  in  20  per  cent  lesft 
thi'in  third  dji-iH,  inHW;ad  of  fourth  clasH,  for  le«H  tlian  carl^jads, 
and  Uufwr  nintu.TM  aro  (:<;rtainly  not  controllfKl  by  any  special  ad- 
vanUi^^iJK  a^fcruin^  to  (toinjilainant  from  thJH  contract  or  in  other 
r<'M\)(H'An.  Tljr,  (h-fc'ndnntH  hav<!  apparently  taken  the  contrary 
viow  «nrl  ^ivcn  pailicnhir  atl/'ntion  in  their  tentimony  to  the 
profitH  «nd  ^^noriilly  jiroHporouH  condition  of  the  complainant, 
and  it  In  truo  that  iha  (hd'on^hmU  hfircdn  are  thoHC  largely  used  by 
rytnijihiinant  in  itx  hnHim*HH,  whih;  many  carriers  other  than  these 
dof<»n(hintH  an-  rn^^a^;d  in  the  carriage  of  soap  for  numerous 
oth^jr  mannfartnrorH  of  that  com UKnlity  in  Official  Classification 
ti'rritorv.  1  h<!  nlliniHtc  c|ncHtion  in  iJie  c^ise,  however,  is  the 
K'/i^idity  of  the  pn^Hr^nt  chiHsiflcation  of  soap  and  tlie  resulting 
\'ii\*r,  on  that  trjiflir,  not  only  from  the?  standpoint  of  c^jmplainant 
bnt  that  of  all  other  Hoap  i)rfHluc(M'H  aflfcctod  by  such  classifica- 
tion, find  iK^^-KHurily  ihe  great  mafts  of  testimony  in  the  case  has 
lM'<'n  (vMinidered  witJi  reference  to  tJie  dctenni nation  of  that  <juc»s- 
tion. 

I  1.  The  ch:iracteriHti(!rt  of  Ho«p  as  a  desirable  article  oi  traffic 
f<»r  tlu^  carriers  were  sncunnctly  found  and  stJited  by  the  (7ommis- 
sion  in  itJ4  former  dccinifm  as  follows: 

"('Ommon  sonp  is  f)ncke<|  in  convcfniout  form  for  handling  by 
cnrri(Ts,  iind  it  is  lu'nvy,  coiiipact  and  not  bulky  in  projwirtion  U) 
weight,  in  comparison  witJi  other  gifx?(»ry  articles;  its  liability 
to  damage;  is  very  slight ;  the  risk  is  \('\*y  light  in  cas<*  of  wn-ck  of 
train ;  a  car  can  easily  Ik»  fillcMl  witJi  soap  to  its  full  capacity;  it 
does  not  d(»t4Tiorati»  in  trans|K)rtation ;  it  furnishes  a  very  large 
volume  (){  trailic  as  iiidi^-ated  hy  the  amount  manufactured;  the 
nuit><'rial  for  its  production  is  brought  together  from  many  parts 
of  the  country,  a?id  the  soap  is  distributed  ev<»ry where,  which  in- 
dicat/'S  tJie  hMigtIi  (»f  haul  U)  which  it  is  subject;  its  distribution 
by  railroads  is  as  ireneral  as  \\i^  use  by  individuals;  as  the  latter 
universally  i)articipate  in  its  use.  the  fr>rmer  must  as  generally 
engage  in  its  tranHport4ition  ;  it  is  not  tjiinted  by  ofTensive  odors  of 
other  art.icl(v4  or  filth  of  cars,  and  can  therefore  l)e  transported  in 
some  cars  that  woidd  Im*  unfit  for  many  grocery  articles;  it  does 
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not  Boil  a  cur  or  ixflovt  otluM*  froight/'  The  fiftli  class  contains 
few,  if  any,  more  desirable  articles  than  soap  in  point  of  oonveni- 
enex>  of  handling  nnd  loadiuj;*:,  and  in  this  re^pec^t  it  is  fully  equal 
U)  j)aekage  frei»i;ht  of  iuiy  class.  Some  heavy  commodities,  such 
as  iron  and  ste<»l  articles,  and  j)Oi'haps  some  other  kinds,  may 
load  heavier,  and  barreled  freight  may  Iw  rolled  and  is  thorcforo- 
somewhat  easier  to  handle,  but  considered  with  reforenoo  to 
freiirht  gen(?rally  Hoap  ranks  well  up  with  tJie  heavier  and  lessi 
bulky  articles  as  trallic  adapted  to  load  largt?  weight  in  small 
8pac(»  and  thcrtjforo  produce  relatively  greater  returns  to  the 
carrier. 

12.  The  volume  of  the  soap  trallic  is  also  very  considerable. Ii 
While  no  stiitistics  aro  given  showing  even  approximately  the  ag-|| 
gregate  amount  offered  for  carriage,  it  do(>s  appear  tliat  about 
1,()()(),()(jO,000  pounds  of  soap,  equal  to  500,000  tons,  are  annu- 
ally produced  in  the  United  States,  and  of  this  tonnage  much 
more  than  half  is  apparently  i)roduced  in  Official  Classification 
t<»rritory.  This  estimal(».  is  Imsed  uixm  the  fact  that  tJioro  aro 
but  few  large  distributing  soap  factories  in  Southern  Classifica- 
tion territory,  which  li(*s  south  of  tlie  Ohio  and  Potomac  Rivera 
and  east  of  tlio  Mississippi,  and  soap  factories  of  that  description 
in  Western  ("lassifieation  territory  are  understood  tx>  Ik^  mostly 
locat^ed  on  and  east  of  tho  Missouri  River.  'J'he  numerous  smaller 
and  purely  local  factories  must,  however,  produce  a  v(Ty  consid- 
erable ]>art  of  the  aggrr^at/^  yearly  output,  and  of  course  much  of 
this  is  delivered  to  customers  from  the  factory.  To  that  extent 
th(*  amount  of  tonnage  by  rail  is  reduced.  Of  the  totnl  t/mnago^ 
producred  the  complainant  manufactures  and  ships  about  one- 
t(Mith,  or  50,000  tons,  e(|ual  at  the  carriers'  prescril)ed  minimum 
w(Mght  of  IJO,000  jjounds  per  car  to  .*5,3J)3|4t  cars.  The  box  or 
package  would  increase  tlie  total  weight  by  about  1 1  per  c-ent. 
(Complainant's  carload  fivight  averages  more  than  such  pre- 
scril>ed  carload  minimum,  and  runs  up  to  40,000  and  som<>- 
timee  to  over  50,000  pounds,  cv(»n  in  some  instances  ex- 
ceeding the  marked  weight  capacity  of  the  cjirs;  but  as  a 
rule  the  loading  has  Ix^eii  (H)nsid(M'ably  und(*r  the  marked 
car  ca|mcity,  and  the  average  se^MUs  to  be  somewhere  Ixv 
tAve<*n  35,000  .  and  40,000  poun<ls.  On  the  other  hand, 
35  per  cent  of  complainant's  trafVic  for  a  given  year  wa& 
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in  less  than  carloads,  and  this  involves  the  use  of  a  greater 
number  of  cars  than  would  be  the  case  if  the  traffic  was 
all  in  carloads.  Tiie  vol  nme  of  tlie  soap  traffic  is  less  than  that  of 
•canned  goods  and  sugar,  both  of  which  are  in  fifth  class,  and  it  is 
small  as  compared  with  that  of  hay  and  numerous  other  articles 
now  in  the  fifth  and  sixth  classes.  On  the  other  hand,  it  is  greater 
than  that  of  many  other  articles  in  either  the  fifth  or  sixth  class. 
A  table  prepared  in  our  Division  of  Statistics  give©  tonnage  fig- 
ures the  totals  of  which  were  published  in  the  Statistical  Report 
on  Kailways  in  the  United  States  for  the  year  ending  June  30, 
1900.  From  this  table  the  railway  tonnage  of  different  descrip- 
tions of  traffic  carried  in  Oflicial  Classification  territory  is  taken 
as  follows : 
Products  of  Agriculture: 

Articles  taking  rates  below  sixth  class:  Grain  7,359,447  tons. 
Flour  2,321,884  tons.     Other  meal  products  1,798,926  tons- 
Articles  taking  fifth  class  rates :  Hay  2,485,149  tons. 

Articles  taking  fiftli  class  rates  or  higher:  Fruit  and  vegeta- 
bles 3,026,015  tons. 

Articles  taking  fourtli  class  or  higher  rates:  Tobacco  296,843 
tons.  Cotton  (which  also  moves  at  lower  commodity  rates)  127,- 
848  tons. 

Articles  taking  various  class  rates :  Other  products  of  agricul- 
ture 650,528  tons. 
Products  of  Animals: 

Articles  commonly  taking  fifth  class  rates:  Dressed  meats 
825,536  tons.     Other  packing-house  products  1,055,276  tons. 

Articles  taking  fifth  class  or  higher  rates :  Hides  and  leather 
(leather  usually  fourth  class  or  higher)  513,175  tons. 

Articles  taking  special  tariff  rates :  Live  stock  2,237,620  tona 

Articles  taking  various  class  rates:  Other  products  of  animals 
970,962  tons. 
Products  of  Mines: 

While  ores,  stone  and  sand  are  in  the  sixth  class,  they  fre- 
quently take  lower  commodity  rates  as  do  other  products  of 
mines,  including  coal  and  coka  Anthracite  coal  51,291,160 
tons.  Bituminous  coal  78,396,036  t(ms.  Coke  14,390,827  tons. 
Ores  5,202,064  tons.  Stone,  sand,  etc.,  20,776,791  tons.  Other 
products  of  mines  1,265,772  tons. 
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Products  of  Forest: 

These  products  while  uouiinally  in  sixth  class  nearly  all  often 
take  lower  conunodity  rates.     Lumber  15,720,404  tons.     Other 
products  of  forest  6,922,020  tont^. 
Manufactures: 

Articles  usually  taking  fifth  class  or  higher  commodity  rates : 
Petroleum  and  otJier  oils  2,650,760  tons. 

Articles  taking  fifth  class  rates:  Sugar  1,311,382  tons. 

Articles  taking  fifth  and  sixth  class  rates:  Naval  stores,  in- 
cluding rosin  in  sixth  class  and  turpentine  and  wood  in  fifth, 
90,195  tons. 

Articles  usually  taking  sixth  class  or  lower  rates :  Iron,  pig 
and  bloom  8,651,074  tons.  Iron  and  steel  rails  1,839,763  tons. 
Cement^  brick  and  lime  0,254,383  tons. 

Articles  usually  taking  fifth  class  or  higher :  Castings  and  ma- 
chinery 5,980,335  tons.  Bar  and  sheet  metal  6,817,715  tons. 
Agricultural  implements  582,339  tons.  Wines,  liquors  and 
beers  1,128,350  tons. 

Articles  taking  various  class  rates:  Household  goods  and  fur- 
niture 696,662  tons.     Wagons,  carriages,  tools,  etc,  450,144 
tons.     Other  manufactures  9,293,604  Urns. 
Merchandise: 

Articles  taking  various  class  rates,  usually  fifth  class  or  higher : 
12,146,648  tons. 
Miscellaneous  Commodiiies: 

Articles  taking  various  class  rates:  15,913,896  tons. 

It  will  be  obsen'od  from  the  foregoing  that  the  articles  carried  1 
in  greatest  volume  usually  take  relatively  lower  rates,  though/ 
some  commodities  moving  in  comparatively  small  volimie  takeji 
lower  rates  because  of  low  value,  small  ti'ade  margins  in  propor-K 
tion  to  value,  or  on  account  of  othei*  controlling  commercial  conj 
ditions.     There  are  also  certain  inherent  characteristics  of  dif- 
ferent kinds  of  traffic  wliicli  appai'ontly  indicate  their  classifica- 
tion in  classes  lower  than  are  given  to  other  commodities.     Thus, 
cement,  brick  and  lime,  in  sixth  class  or  lower,  apparently  should 
and  do  take  a  lower  class  than  manufactured  iron  articles,  and 
all  raw  products  of  the  farm,  forest  and  mine  should  commonly 
take  lower  rates  than  manufactured  articles,     Illustrations  of 
this  character  might  be  carried  on  down  through  the  whole  list  as 
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above  divided  under  general  heads.  The  system  pf  this  classifi- 
cation appears  to  be  to  group  all  articles  of  the  same  general  char- 
acter in  one  class,  thougli  of  course  tliere  are  some  exceptions, 
such,  for  instance,  as  hay,  a  raw  agricultural  product,  which  is 
now  in  fifth  instead  of  sixth  class.  There  is  plainly  nothing  in 
the  volume  or  in  the  general  characteristics  of  soap  to  entitle  it 
to  be  classed  lower  in  carloads  than  sugar,  cheap  iron  articles^ 
bar  and  sheet  metal,  canned  goods  or  otlier  general  merchandise 
usually  in  the  fifth  or  a  higher  class.  Articles  in  all  of  the  dif- 
ferent classes  differ  widely  in  respect  of  value,  and  this  must  nec- 
essarily occur  in  a  classification  having  only  six  classes  or  indeed 
in  any  small  number  of  classes. 

13.  Complainant's  common  soaps  soil  from  !•%  to  3  3/5  cents 
per  pound,  and  the  average  selling  price  of  all  soap  is  estimated 
in  the  record  at  about  3^):^  cents  per  pound.  The  wholesale  prices 
in  Cincinnati  of  various  other  fifth  class  commodities  in  carloads 
were  put  in  evidence  as  follows :  Apples,  dried,  1 1/>  to  5  cents  per 
pound ;  Bicarbonate  of  Soda.  1  cent  pcT  pound ;  Glucose,  1  7/10 
cents  per  pound;  Lard  Oil,  40  to  5G  cents  per  gallon;  Fish  Oil, 
3%  cents  per  pound ;  Cottcaiseed  Oil,  51,4  cents  per  pound ;  Lin- 
seed Oil,  8%  cents  per  pound  ;  Kosin,  1  cent  per  poimd;  Tallow, 
G  cents  per  pound;  Parafiine  Wax,  6  to  10  cents  per  poiud; 
Laundry  Starch,  3i/4  cents  per  pound:  Poarl  Starch,  for  sizing, 
I'^l  cents  per  poimd;  Grape  Sugar,  2  to  3  cents  per  pound; 
Sugar,  3  to  5  8/10  cents  per  ix)\md;  Turpentine,  3  6/10  cents 
per  pound;  Clover  Seed,  IVU  to  9  cents  per  pound;  Timothy 
Seed,  2^/4  to  3  cents  per  pormd ;  Ecxl  Top  Seed,  ordinary,  2V2  to 
4  cents  per  pound :  Rod  Top  Seed,  heavy,  7  to  8  cents  per  pound ; 
Orchard  Grass  Seed,  6  to  0  cents  per  pound ;  Blue  Grass  Seed,  G 
to  7  cents  per  |X)und;  Kinder  Twine,  ^^/x  cents  per  pound;  Cot- 
ton Bags,  12  to  15  cents  por  pfnind ;  Burlap  Bags,  7^^  cents  per 
pound;  CoflFee,  S\U  to  IG  cents  per  pound;  Canned  Fruits  and 
Vegetables,  $1.50  to  $2.50  per  2  doz.  case,  weighing  25,  42  and 
G8  pounds. 

Starch  takes  a  commodity  rate  Ix^low  fifth  class,  and  that  is 
perhaps  true  over  some  lines  as  to  one  or  more  of  the  other  com- 
modities in  the  list  just  driven.  The  value  or  selling  price  of  soap 
is  higher  tlian  that  of  some  articles  and  lower  than  that  of  othei-s 
named  in  the  list 
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14.  About  300  items  or  articles  are  contained  in  the  sixth  clas3 
of  the  Otiicial  Classification.  These  include  coarse  chemicals, 
minerals,  ores,  building  and  paving  brick  and  stone,  tile,  lumber 
and  cheap  wooden  articles,  grindstones,  ice,  rosin,  flour,  grain  and 
grain  products,  in  carloads.  Many  of  these,  particularly  grain, 
flour,  and  other  grain  products,  and  often  lumber  and  low-grade 
wooden  articles,  are  given  lower  commodity  rates  for  carloads. 
Probably  200  or  less  articles  in  the  sixth  class  are  commonly  car- 
ried in  carloads  at  the  sixth  class  rates.  These  articles  are  not 
similar  to  soap  in  character  or  use,  and  they  are  generally  of  less 
value  than  soap. 

The  following  named  grain  products,  nominally  in  the  sixth 
class,  are  given  commodity  carload  rates  by  the  carriers  as  low  as 
those  fixed  for  grain : 


Avena, 

Bran, 

Brewers'  Dried  Grain, 

Brewers*  Meal, 

Buckwheat  Flour, 

California  Breakfast  Food, 

Cereal  ine, 

Com  Flour, 

Com  Meal, 

Cotton  Seed  Cake, 

Cotton  Seed  Hulls, 

Cotton  Seed  Meal, 

Cracked  Corn, 

Cracked  Wheat, 

Cream  of  Maize, 

Distillers'  Dried  Slop, 

Farina, 

Farinose, 

Flake  Malt, 

Flour, 

Frumentum, 

Grermos, 

Glucose  Feed, 

Gluten  Meal, 

Grits, 

Groats, 

Ground  Corn, 

Healthall, 


Hominy, 

Hulled  Cora, 

Kaffir  Com  Meal, 

Maizeline, 

Maizone, 

Malt, 

Malt  Silver  Flake, 

Malt  Skimmings, 

Malt  Sprouts, 

Middlings, 

Mill  Feed, 

Oat  Hulls, 

Oat  Meal, 

Oil  Cake, 

Oil  Meal, 

Pearl  Barley, 

Pearl  Wheat, 

Quick  Malt, 

Rolled  Oats, 

Rolled  Wheat, 

Bye  Flour, 

Screenings, 

Ship  Stuff, 

Shorts, 

Sprouted  Barley, 

Starch 

Vitos 


Starch,  which  is  in  the  fifth  class,  iidually  takes,  as  above 
stated,  lower  carload  rates  than  those  fixed  for  that  class,  and  gen- 
erally the  grain  rate.  These  are  all  given  lower  commodity  rates 
because  they  are  made  from  grain,  starch  chiefly  from  corn  and 
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most  of  t]ic  other  products  from  -wheat  and  com.     The  miUing: 
industry  is  carried  on  not  only  in  the  West  near  to  the  great  graiib 
fields,  but  also  largely  in  the  East,  and  it  is  claimed  by  defend- 
ants that  low  rates  are  necessary  upon  all  of  these  products  as 
'vvell  as  upon  flour  and  other  staple  cereal  foods.     Eice,  which  is- 
also  usually  given  the  grain  rate,  is  a  foreign  as  well  as  domestic 
product,  and  may  be  imported  into  this  country   through   any 
gateway.     It  competes  for  sale  witli  the  various  cereal  foods. 
Soap  is  fully  as  desirable  to  the  roads  as  an  article  of  traffic  as 
starch  and  many  of  the  higher  grades  of  cereal  foods,  and  prob- 
ably also  as  compared  with  rice,  but  not  so  much  so  as  flour.    The- 
total  volume  or  tonnage  of  flour  is  much  gi'cater  tlian  that  of  soap, 
and  the  same  is  true  of  other  staple  mill  products  as  a  whole. 
While  the  necessity  for  rates  as  low  as  those  on  grain  for  the  finer- 
grades  of  cereal  products  and  for  starch  and  rice  may  be  open  to- 
question,  it  has  been  the  long-standing  practice  of  tlie  carriera  to- 
accord  commodity  rates  to  such  articles. 

15.  The  following  named  commodities  wore  changed  by   tlie- 
carriers  on  January  1,  1900,  from  sixth  to  fifth  class: 

Articles.  Mininuini 

wei«(lit. 

Actinolitc  Ore,  pround,  in  baps 30,000 

l^arrels.  Casks  and  Tierces,  N.  O.  S..  new  or  old 10,000* 

]5asket  Material,  N.  O.  S 24,000 

IJliie  Vitriol 30,000 

]ire\vers'  Chips  or  Sliavinps 24.000* 

Carriers,  ale,  beer,  Ixnir  ionic,  or  i)orter 20,000 

Cement,  iisbesios,  boiler-covering,  and  magnesia 30.000 

Cloth    Boards,  wooden 24,000* 

Cocoanut  Husks 24,000 

Cocoanut  Skin  Shavings  or  Refuse .' .  24,000 

Coffee,  in  single  or  double  bags 30.000 

Coffee,  ground  or  roasted 24,000 

CopiKjras 30,000 

Corn  Cobs  and  Husks 20.000 

Corrossive  Pot  s 30,000 

Cotton-Seed  Hulls  or  Motes 30,000 

Creosote,  in  wood 30.000 

Fish,  smoked,  pickled  or  salted 30,000 

Flour,  potato,  in  sac^ks  or  barrels 30,000 

Glauber  Salts,  in  barrels 30,000 

Hay,  pressed  in  bales 20,000 

Jute  Butts 30,000- 

Mortar  Stains  or  Colors 30,000- 

Moss,  nursery  and  jK^at 24^000' 

Oil,  crcosotft  in  wood 3Q,00t^ 
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MinimimL 

Articles.  weight. 

Oil,  creosote  and  pine,  in  tank  cars Capacity 

of  car. 

Oxide  of  iron,  in  kegs  barrels  or  casks 30,000 

Paints,  earth,  iron  metallic 30,000 

Peas,  dried,  coarse,  in  bulk 30,000^ 

Pea  Hulls 24,000 

Peat  or  Peat  Moss 24,000 

Pitch,  N.  O.  S 30,000 

Scrap  Rubber 30,000 

Sea  Grass,  pressed  in  bales 20,000^ 

Soap,  Soft  Soap,  Soap  Extracts,  Powders,  Tablets,  Soapstone 30,000 

Starch,  in  sacks,  boxes,  or  barrels, — aground  in  barrels 30,0.00 

Straw,  N.  0.  S.,  pressed  in  bales 20,000 

Sugar,  N.  O.  S.,  in  boxes,  bags,  barrels,  or  half  barrels 30,000 

Sulphate  of  Iron 30,00a 

Shavings,  wood,  in  bales 20,000 

Shavings,  wood,  in   bulk 20,000 

Tar,  Coal,  and  Coke,  in  barrels 30,00O 

Tar,  Coal,  and  Coke,  in  tank  cars Capacity 

of  car. 

Tobacco  Stems  and  Fertilizer 24,000 

Turpentine,  in  tank  cars .^ Capacity 

of  car. 

Vinegar  Chips  or  Shavings 24,000- 

Washing  Powder,  dry,  in  packages 30,000 

This  list  contains  coffee,  sugar  and  smoked  or  salted  fish  as 
formerly  in  the  sixth  class  and  which  were  compared  with  soap 
in  our  decision  of  the  former  Procter  &  Gamble  cases.  The  pres- 
ent sixtlri  class  embraces  no  prominent  general  merchandise  ar- 
ticle except  grain  and  the  cereal  products  above  mentioned,  coarse 
dried  peas  which  were  restored  to  sixth  class  in  1900,  cheap  lum- 
ber products,  lime,  rosin,  salt,  sal-soda  and  other  coarse  chemicals, 
cottonseed,  flaxseel,  and  wagon  material,  such  as  felloes,  hub 
blocks,  shafts  and  spokes.  Besides  dried  peas  above  mentioned 
the  following  articles  were  afterwards  restored  to  the  sixth  class 
in  the  Official  Classification :  Carriers,  ale,  beer,  beer  tonic,  and 
porter ;  shavings,  wood,  in  bales  or  bulk ;  tobacco  fertilizers,  com- 
pressed in  bales  or  sacks ;  and  tobacco  stems,  in  bales. 

1 6.  The  fifth  class  of  the  Official  Classification  contains  over 
2,000  articles,  and  includes  soap  and  many  other  grocery  articles, 
such  as  canned  fruits  and  vegetables,  candles,  cabbage,  pickles, 
potatoes,  pumpkins,  parsnips,  squash  and  turnips,  chicory,  cit- 
ron, lemon  and  orange  peel,  desiccated  cocoanut,  coffee,  fruit  but- 
ters, jelly,  sauce,  soap  and  washing  powders,  macaroni,  vermi- 
celli, flour  paste,  mustard,  olives,  pickle  or  brine,  soups  andl 
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broUis,  sugar,  syrup  and  tapioca.  Xumeroiis  other  articles  sold 
by  grocers  or  in  general  stores  are  also  in  the  fifth  or  higher 
classes. 

Altliougli  soap  is  most  desirable  traffic  for  tlie  carriers,  it  is  not 
a  species  of  traffic  which  like  hay  or  grain  moves  in  very  large  ag- 
gregate quantities,  nor  is  it  so  low  in  value  as  to  call  for  the  lowest 
class  rating  on  that  account.  It  is  a  widely  manufactured  arti- 
cle sold  with  other  general  merchandise,  and,  unlike  the  principal 
food  staples  which  move  in  greatest  volume  from  the  West  to  the 
East,  it  is  shipj)ed  from  the  factory  in  all  directions  and  meete 
the  products  of  other  factories  in  all  markets.  The  soaps  of  Xew 
York  and  Chicago  manufacturers  sell  in  Cincinnati  in  competi- 
tion with  complainant's  products,  and  the  latter  in  turn  are  sold 
in  Chicago  as  well  as  'Sew  York  and  other  extreme  eastern  cities 
and  towns.  This  condition  is  more  or  less  common  to  other  gen- 
eral merchandise  articles  which  are  produced  in  various  parts  of 
Ofticial  Classification  territory.  Without  some  showing  of  dis- 
crimination against  soap  in  its  classification  as  compared  with 
other  articles  of  the  same  general  character,  or  any  special  dis- 
tinction appearing  in  favor  of  soap  in  either  volume,  value  or  con- 
trolling commercial  considerations,  we  are  unable  to  find  simply 
because  it  is  a  desirable  article  of  traffic  for  the  railroads  in  the 
matter  of  earnings  and  ease  of  handling  that  it  is  unjust  to  retain 
it  in  class  5  witli  other  articles  of  like  character,  some  of  which 
are  equally  as  attractive  as  soap  from  the  standpoint  of  car  reve- 
nue. Moreov'er,  the  fact  that  one  article  loads  heavier  than  an- 
<^1her  does  not  determine  the  question  of  greater  aggregate  or  net 
revenue,  Avhieh  requires  that  tonnage  shall  also  be  taken  into  ac- 
count. Complainant's  annual  soap  traffic  of,  say,  50,000  tons,  is 
imquestionably  particularly  desirable  because  of  its  concentra- 
tion at  a  single  point  of  shipment,  but  the  entire  soap  tonnage  in 
Official  Classification  territory  is  not  exceptionally  large  as  com- 
pared with  that  shown  for  numerous  other  descriptions  of  traffic. 

17.  In  Official  Classification  territory  class  rates  generally 
are,  as  before  found,  practically  the  same  to-day  as  they  were  in 
1 8  S7.  the  changes  made  having  been  by  changes  in  the  clas- 
sification or  by  makina:,  changing  or  ciinceling  commodity  rates. 
During  that  period  the  tendency  of  rates  on  classified  articles  has 
been  to  advance  through  changes  in  the  classification  and  to  reduce 
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<in  articles  in  the  commodity  list.  This  is  not  intended  to  mean 
that  no  classified  articles  have  been  reduced ;  there  have  been  fre- 
quent reductions  as  well  as  advances  in  both  the  classification  and 
in  commodity  rates,  but  tlje  net  results  appear  to  be  as  stated.  Bo- 
■fiides  the  increased  rating  of  soap,  the  classification  of  January  1, 
1900,  also  advanced  a  large  number  of  other  articles  in  both  car- 
loads and  less  than  carloads,  and  there  were  at  the  same  time  nu- 
merous cancelations  of  commodity  rates.  Some  commodity  rates 
were  afterwards  restored  or  reduced,  but  to  what  extent  is  not 
flhown.  It  does  appear,  however,  that  about  818  articles  were 
advanced  to  higher  classes  on  tliat  date,  that  on  March  10,  1900, 
•certain  articles  were  somewhat  reduced  from  the  basis  fixed  on 
January  1,  and  that  these  net  advances  were  made  and  have  since 
beeoi  enforced  by  the  carriers  f»)r  the  purpose  of  securing  greater 
revenue.  Several  tables  were  put  in  evidence  by  defendants  and 
much  testimony  was  given  on  their  behalf  to  show  greatly  in- 
creased cost  in  railway  construction  and  maintenance  and  also  in 
the  price  of  railway  labor.  About  the  year  1899  the  cost  of  rail- 
road material  had  increased  considerably  over  the  prices  which 
prevailed  in  the  years  1893  to  1897.  Steel  rails  had  become 
much  more  expensive  and  the  cost  of  cars  and  locomotives  had 
materially  advanced.  Since  the  early  part  of  1900  the  cost  of 
rails  and  some  other  articles  used  in  railway  construction  and 
equipment  has  both  increased  and  again  decreased  to  some  extent. 
The  wages  paid  to  railway  labor  have  also  been  materially  ad- 
vanced since  the  panic  years  in  the  last  decade,  and  the  nimiber  of 
employees  is  much  greater  than  it  was  in  that  period. 

These  advanced  prices  for  railroad  material  and  greater  cost 
of  railway  operation  were  largely  if  not  fully  offset  by  the  in- 
crease in  trafiic  which  set  in  strongly  during  the  year  1899,  and 
which  has  continued  in  practically  undiminished  if  not  greater 
volume.  During  most  of  the  time  since  about  the  middle  of  that 
year  the  traftlc  coming  to  carriers  generally  in  Official  Classifica- 
tion territory  has  been  so  great  as  to  require  the  use  of  all  their 
equipment,  and  at  different  periods  these  carriers  have  been  un- 
able to  promptly  move  the  freight  offered  for  transportation. 
Whatever  need  for  greater  revenue  may  have  appeared  to  the  car- 
riers in  that  territory  to  exist  before  the  advance  in  classification 
and  rates  in  January,  1900,  in  order  to  secure  the  net  earnings  or 
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profits  which  they,  taking  them  together,  obtained  prior  to  June 
30,  1893,  has  been  mainly  removed  by  the  augmented  revenue 
from  increased  volume  of  business ;  for,  if  the  roads  in  Official 
Classification  territory  had  made  no  advance  in  classification 
in  January,  1900,  their  aggregate  earnings  would,  we  think  it 
safe  to  say,  have  equaled  if  not  exceeded  in  1900  or  1901  those 
tjiey  received  in  the  most  prosperous  previous  year.  This  plain- 
ly appeal's  from  reports  of  mileage  and  earnings  in  the  aggregate 
and  per  mile  of  line  of  railways  in  Official  Classification  teiri- 
tory.  The  average  net  earnings  per  mile  of  line  in  this  territory, 
Groups  I,  II  and  III,  for  the  years  ending  June  30,1800  to  1SD8, 
inclusive,  was  $3,539 ;  for  the  year  ending  on  the  same  date  in 

1899  it  was  $3,643 ;  for  the  fiscal  year  ending  June  30,  1900,  it 
was  $4,217 ;  and  for  1901,  $4,343.  The  fiscal  year  of  greatest 
aggregate  net  earnings  in  Official  Classification  territory  prior 
to  1899  was  1893,  when  such  earnings  amounted  in  Groups  I,  II 
and  III  to  $185,691,581.     In  1899  they  were  $192,784,813 ;  in 

1900  they  were  $225,694,310 ;  and  in  1901  $233,557,308.  These 
greatly  increased  net  earnings  have  not  wholly  resulted  from  in- 
creased business.  Economies  in  operation  from  the  use  of  larger 
and  heavier  equipment,  both  cars  and  engines,  and  improved 
roadbeds,  amounting  almost  to  reconstruction  in  some  instances, 
have  been  and  are  still  being  effected,  and  these  are  permanent 
improvements  which  will  continue  to  promote  the  net  earnings 
of  the  carriers. 

It  is  not  deemed  necessary  for  the  purposes  of  this  case  to  make 
detailed  findings  in  regard  to  the  financial  condition  of  the  sev- 
eral defendant  lines.  The  classification  change  complained  of 
was  adopted  and  has  since  been  enforced  by  practically  all  rail- 
road carriers  in  Official  Classification  territory,  for  the  declared 
purpose  of  benefiting  all  snch  carriers  through  resulting  increase 
of  revenue;  and,  as  above  stated,  the  main  question  here  pre- 
sented is  whether  the  higher  classification  of  soap  is  just  and  rea- 
sonable as  applied  not  only  to  complainant's  business  but  to  that 
of  all  other  soap  manufacturers  and  shippers  in  the  section  in 
which  this  classification  is  enforced.  It  seems  sufficient  to  say 
on  this  point  diat,  compared  with  roads  generally  throughout  the 
United  States,  the  defendants  are  in  fair  to  excellent  financial 
condition,  and  most  of  them  extremely  prosperous. 
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18.  Tested  by  recognized  principles  of  freight  classification, 
we  are  unable  to  find  that  soap  in  carloads  is  in  fact  unjustly  or 
unreasonably  placed  in  class  5  of  the  classification  as  in  effect 
since  January  1,  1900 ;  but  the  question  })erhaps  remains  wheth- 
er, independently  of  classification,  the  advanced  rates  resulting 
from  the  change  of  classification  are  unreasonable.  If  soap  only 
had  been  advanced  f n)m  sixth  to  fifth  class,  or  even  if  the  articles 
with  which  soap  was  compared  in  our  former  decision  had  been 
retained  in  the  sixth  class,  there  would  be  a  more  satisfactory 
basis  of  comparison  and  inference.  As  it  is,  no  proper  compari- 
son can  be  made  which  sustains  complainant's  contention,  nor  is 
there  such  a  showing  of  diminished  profits  to  soap  manufacturers 
on  account  of  the  freight  rate,  or  because  of  the  increased  price  of 
raw  materials  used  in  soap  manufacture,  in  view  of  the  decided 
advance  made  by  such  manufacturers  in  the  price  of  soap  about 
January  1,  1900,  as  to  indicate  a  commercial  condition  requiring 
rate  reductions  on  carload  shipments.  There  is  no  evidence  of 
any  increase  in  price  to  consumers,  and  beyond  the  15  to  25-cent 
advance  in  the  price  per  box  to  jobbers,  which  the  soap  manufac- 
turers say  was  made  on  account  of  higher  raw  material,  there  is 
no  showing  of  increased  price  to  them.  'I'he  profits  of  the  manu- 
facturers have  not  been  gone  into  in  minute  detail,  but  enough  ap- 
pears to  satisfy  us  that  the  increased  rate  on  carloads  has  not  un- 
duly injured  them,  considering  such  increase  by  itself  or  as  con- 
nected with  the  higher  cost  of  manufacture.  The  soap  manufac- 
turers haA^e  established  the  fact  of  considerable  advance  in  the 
price  of  raw  material,  and  the  carriers  have  also  established  the 
fact  of  large  advances  in  the  prices  of  their  supplies  and  of  in- 
creased cost  of  operation.  We  have  found  that  the  carriers,  tak- 
ing them  as  a  whole  in  this  classification  territory,  made  these  ad- 
vances in  freight  rates  in  a  time  of  unusual  prosperity,  and  that 
they  would  probably  have  secured  net  earnings  without  such  ad- 
vances equal  to  those  obtained  in  any  previous  year ;  but  we  have 
also  found  that  soap  is  properly  in  fifth  class  while  various  other 
merchandise  articles  now  in  that  class  are  charged  fifth  class 
rates,  and  we  cannot  assume  that  such  other  fifth  class  articles  of 
merchandise,  or  that  all  of  those  articles  which  were  advanced 
from  sixth  to  fifth  class  on  January  1,  1900,  are  now  carried  by 
these  roads  at  unreasonable  rates.  The  advances  made  by  tlie 
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carloads  remained  in  fourth  class  up  to  January  1,  1900.  Less 
than  carload  lots  of  soap  were  therefore  always  voluntarily  placed 
in  the  fourth  class  by  the  carriers  until  the  date  last  mentioned, 
as  well  when  carload  soap  was  fifth  class  as  when  it  was  sixth  class 
freight.  On  January  1,  1900,  the  less  than  carload  rating  was 
raised  to  third  class,  and  on  March  10  reduced  to  20  per  cent  less 
than  third  cla^s,  but  not  to  l)e  k»wer  than  fourth  class.  The  dif- 
.  ference  between  sixth  and  fourth  class  based  on  Chicago-New 
York  rates  is  10  cents.  The  difference  between  fifth  and  fourth 
class  on  the  same  rate  basis  is  o  cents.  Such  difference  of  10 
cents  is  40  per  cent  of  tlie  sixth  class  rate,  and  the  difference  of  5 
cents  is  10%  per  cent  of  the  fifth  class  rate.  The  difference 
between  tlie  fifth  and  third  class  rate  is  20  cents  on  the  Ohicago- 
Xow  York  basis,  and  such  difference  is  6Q%  per  cent  of  the 
fifth  class  or  carload  rate.  Twenty  per  cent  less  than  third  class 
for  less  tJian  carloads  reduces  the  Chicago-New  York  rate  to  40 
cents  and  makes  the  difference  between  that  rate  and  the  fifth 
cla«s  rate  10  cents  or  33Vi  per  cent  of  the  fifth  class  carload 
rate. 

A  large  number  of  articles  in  Ofticial  Classification  territory 
are  fourth  class  in  less  than  carloads  and  fifth  class  in  carloads. 
These  include  chemicals,  numerous  iron  and  steel  articles,  syrup,, 
tin  plate,  tar,  some  lead  articles,  cattle  guards,  paints,  horseshoes^ 
liides,  beans  and  peas,  dried  in  bags,  and  various  other  articles. 
Coarse  dried  peas  have  also  a  sixth  class  carload  rating  as  before 
found.  Again,  using  Chicago- New  York  rates  for  illustration^ 
the  same  difference — 5  cents — exists  between  the  fifth  and  sixth 
classes,  and  the  less  than  carload  rating  for  all  cereal  products, 
which  are  nominally  in  sixth  class,  carloads,  is  fifth  class.  The 
present  less  than  carload  rating  of  20  per  cent  less  than  third  class- 
is,  however,  applied  to  numerous  articles  which  take  fifth  class  in 
carloads,  among  them  coffee,  sugar,  fish,  smoked  or  canned,  and 
canned  fruits  and  vegetables.  As  before  stated,  carload  and  less 
than  carload  quantities  of  soap  in  the  Western  Classification  are 
in  the  fifth  and  fourth  classes,  respectively,  and  under  the  South- 
ern Classification  soap  is  in  the  sixth  class  for  any  quantity. 

Besides  involving  the  payment  of  higher  rates  for  less  than  car- 
load shipments,  the  change  to  20  per  cent  less  than  third  class  but 
not  less  than  fourth  class  has  brought  about  rate  relations  differ- 
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ent  from  those  previously  existing  between  complainant  and 
other  shippers  of  soap  in  Official  Classification  terTitory.  Using 
Cincinnati  and  New  York  City  for  illustration,  the  following  in- 
sults are  produced:  xV  shipper  located  at  New  York  City  can 
ship  therefrom  to  practically  all  points  in  New  England  and  a 
large  number  in  New  York  State  without  paying  higher  than 
fourth  class  rates.  On  the  other  hand,  a  shipper  located  at  Cin- 
^innati  cannot  ship  northerly  or  northwesterly  therefrom  more 
than  about  60  miles  without  paying  an  advance  over  fourth  class 
rates.  Some  idea  of  the  extent  of  the  advances  over  fourth  class 
rates  on  shipments  from  Cincinnati  and  New  York  City,  respec- 
tively, is  afforded  by  tiie  rate  and  distance  tables  given  below : 


From 
Cincinnati 
To 

Guilford,  Ind 

Dayton,   O 

Harshmans,  0 

Johnsons,  0 

Tippecanoe,  O 

Indianapolis,  Ind 

Portsmouth,  O , 

Ck)lumbus,  0 

Lima,  0 , 

Ottawa,   0 

Detroit,   Mich 

Terre   Haute,  Ind 

Vinoennes,  Ind 

Lyons,  Ind 

Paris,  111 

Bridgeport,   111 

Xenia,    111 

Wheeling,  W.  Va 

Cleveland,  O 

Pana,  111 

Chicago,  111 

Pittsburg,  Pa 

Peoria,  111 

E.  St.  Louis,  111 

From 

New  York  City 

To 

Erie   R.  R. 

Otisville,  N.  Y 

Port  Jervis,  N.  Y 

I^ackawaxen,  Pa.  

Cohocton,  N.  Y 

Lordville,  N.  Y 

Beposit,  N.  Y 


Distance  in 
Miles. 

28 
59 
60 
67 
75 
111 
106 
116 
132 
151 
163 
183 
192 
193 
205 
205 
253 
258 
263 
278 
294 
313 
323 
339 


Distance  in 
Miles. 


76 
88 
111 
131 
153 
177 


Rates 

Dec.  31, 

1899. 

10 
10 

iiy2 
11% 

I5y, 

12 

I2y, 

13 
14 

i6y, 

15 

loy, 

15 
16 
17 
17 
16 
17 
17 
18 
17 
17 

Rates 

Dec.  31, 

1899. 


14 
14 
16 
15 
17 
17 


Rates 
Mar.  10, 
1900.  Increases. 


12 
10 

loy, 

14 

14 

15% 

12 

15% 

16 

17% 

19% 

18 

18% 

12 

18% 

18% 

20 

20 

18% 

20 

20 

21 

20 

20 


1% 
0 

2% 

2% 

0 

0 

3 

3 

3% 

3 

3% 

3% 

1% 

3% 

2% 

3 

3 

2% 

3 

3 

3 

3 

3 


Rates 
Mar.  10, 
1900.    Ineroases. 


15 
15 
16 
16 
18 
18 
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From 
New  York  City 

To 
D,  L.  d  W.  R,  R. 

Boonton,  N.  J 

Bridgeville,  N.  J 

Stroudsburg,  Pa 

Gouldsboro,  Pa 

Scranton,    Pa 

Foster,  Pa 

C.  R,  R.  of  N.  J. 

Elizabeth,  N.  J 

Bound  Brook,  N.  J 

fed  BunK  N.  J 

Hj^b  Bridge,  N.  J 

Kflfiton,    Pa '. 

Bridgeton,  N,  J 

Bayside^  N.  J 

N.  Y.  C.  d  H,  R.  R, 

Tarrytown,  N.  Y 

Garrison,  N.  Y 

Poughkeepsie,  N.  Y 

Tivoli,  N.  Y 

Stuyvesant,  N.  Y 

Albany,  N.  Y 


iV.  r.  0.  d  W.  R,  R 
Mcchanicstown,    N.  Y. 
Ellensville,  N.  Y. 
Parksville,  N.  Y.  . 
East  Branch,  N.  Y, 
Walton,  N.  Y.   ... 
Sidney,  N.  Y 


L.  F.  R,  R, 
Elizabeth,  N.  J. 
Bound  Brook,  N.  J. 
Flemington  Jc,  N. 
Bethlehem,    Pa.   . . 
Al lento wn,    Pa.    . . 
Slatington,    Pa.    . . 
Mauch  Chunk,  Pa. 
White  Haven,  Pa. 
Wilkes  Barre,  Pa. 

P.  R,   R. 
Elizabeth,  N.  J.    . 
Philadelphia,    Pa. 
Wilmington,    Del. 
Newark    Center,  Del. 
Perryville,   Md. 
Baltimore,  Md. 
Washington,   D.  C. 

9  I.  C.  C.  Kep. 


Rates 

Rates 

Distance  in 

Dec.  31, 

Mar.  10, 

Miles. 

1899. 

1900. 

Increases. 

30 

10 

10 

0 

75 

14 

15 

1 

92 

15 

16 

1 

123 

17 

18 

1 

145 

17 

18 

1 

172 

17 

18 

1 

13 

7 

7 

0 

31 

9 

10 

1 

39 

10 

10 

0 

53 

12 

13 

1 

74 

14 

14 

0 

134 

18 

18 

0 

144 

18 

18 

0 

25 

9 

9 

0 

50 

10 

10 

0 

74 

11 

11 

0 

99 

12 

12 

0 

124 

13 

13 

0 

143 

13 

13 

0 

75 

13 

14 

1 

101 

14 

16 

2 

124 

17 

18 

1 

150 

17 

18 

1 

179 

18 

20 

2 

201 

18 

20 

2 

13 

•  6 

6 

0 

33 

9 

10 

1 

51 

12 

12 

0 

89 

14 

14 

0 

93 

uy. 

14y, 

0 

110 

UVa 

16 

1% 

122 

16 

17 

1 

146 

17 

18 

1 

176 

17 

18 

1 

14 

8 

8 

0 

92 

12 

12 

0 

117 

18 

18 

0 

130 

17 

18 

1 

150 

19 

20 

1 

187 

18 

18 

0 

228 

21 

22 

1 
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From  Rates  Rates 

New  York  City                Distance  in  Dec.  31,  Mar.  10, 

To  Miles.  1899.  1900.  Increases. 
X,  Y.  y.  H.  d  H.  R.  R. 

Port  Chester,  N.  Y 29  7  7  0 

Fairfield,  Conn 54  8  8  0 

New  Haven,  Conn 76  10  10  0 

Springfield,  Mass 138  12  12  0 

Worcester,   Mass 198  18  18  0 

Boston,    Mass 215  16  16  0 

Lowell,  Mass 243  22  22  O 

B,  d  M.  R,  R, 

Greenfield,  Mass 171  15  15  O 

North    Adams,  Mass 209  15  15  0 

Boston,    Mass 233  16  16  0 

Nashua,  N.  H 272  20  20  0 

Portsmouth,  N.  H 290  23^  23  0 

Rochester,  N.  H 313  23  23  0 

Portland,  Me 348  23  23  0 

The  fourth  class  rate  from  Cincinnati  to  Boston  is  34^^  centS;. 
and  a  20  per  cent  less  than  third  class  rate  between  the  sanie 
points  is  381^  cents,  indicating  an  increase  of  4  cents  in  the  less 
than  carload  rate  from  Cincinnati  to  Boston.  The  rate  from  New 
York  to  Boston  is  19  cents,  fourth  class,  and  20  per  cent  less 
than  tliird  class,  but  not  below  fourth  class,  also  gives  a  rate  of  1& 
cents,  showing  no  advance  over  fourth  class  from  New  York  to 
Boston.  These  differences  are  due  to  variations  in  the  scales  of 
rates  prevailing  in  the  different  sections.  The  20  per  cent  less 
than  third  class  rating  for  less  than  carloads  applies  to  all  ship- 
pers of  less  than  carload  lots  of  soap  throughout  the  entire  terri- 
tory, but  it  increases  some  rates  more  than  others  and  leaves  some 
as  they  were  before  it  was  adopted.  When,  for  example,  imder 
the  application  of  that  rule  the  rate  from  Cincinnati  to  Boston  is 
increased  4  cents  and  the  rate  from  New  York  to  Boston  remains 
the  same,  as  compared  with  the  fourth  class  rates  formerly  in  ef- 
fect, it  is  plain  tliat  tliis  method  of  detennining  rates  upon  a  per- 
centage basis  operates  imequally  upon  the  different  shippers  of 
less  tlian  carload  quantities  in  that  territory. 

Official  Chissification  No.  20  contained  an  elaborate  rule  pro- 
viding for  mixed  carloads,  and  a  similar  but  amended  rule  ap- 
pears in  the  present  classification,  which  is  No.  23.  This  is 
called  "Rule  10''  in  the  classification,  and  as  given  in  No.  20  is 
substantially  as  follows : 

Eule  10  (A)  :  When  a  number  of  different  articles,  except 
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those  covered  by  sections  B  (Provisions)  and  0  (Dressed  Beef) 
of  this  Kule,  of  the  same  class  are  shipped  at  one  time,  by  one 
shipper,  to  one  consignee  and  destination,  in  carloads,  they  shall 
be  taken  at  the  rate  p^^r  100  lbs.  for  sxich  class,  in  carloads,  and  at 
the  highest  minimum  carload  weight  provided  for  either  of  the 
articles,  actual  weight  to  be  charged  for  if  greater  than  the  mini- 
mimi  weight.  If  the  articles  (provided  with  L.  C.  L.  and  C.  L. 
rating)  are  of  more  tlian  one  class,  the  c^irload  rate  and  minimum 
carload  weight  for  the  articles  in  the  highest  class  shall  be  charged 
on  all  tlie  articles  that  make  up  the  carload,  actual  weight  to  be 
charged  for  when  in  excess  of  the  specified  minimum  weight,  ex- 
cepting as  provided  in  sections  B,  C  and  T)  of  this  Rule  and  Rule 
7  (A)  ;  and  also  excepting  that  where  the  actual  weight  of  the  ar- 
ticles in  any  one  elates  e<]uals  or  exceeds  the  minimum  carload 
weight  provided  therefor,  such  articles  may  be  charged  for  at  the 
minimum  carload  weight  (actual  weight  if  in  excess  of  the  min- 
imum weight;  and  carload  rat€  provided  for  same,  and  the  other- 
articles  will  be  charged  for  at  the  L.  C.  I-.  class  rate  to  which 
thev  belong. 

(B) :  When  articles  (except  Dressed  Beef  and  articles  taking 
same  rate  as  Dressed  Beef — see  section  C  of  this  Rule)  of  5i 
higher  or  lower  class  are  loaded  in  a  car  containing  not  less  than* 
15,000  lbs.  of  meat  (except  as  provided  for  in  Rule  10  (D)  or 
other  packing  house  products  taking  fifth-class  rate,  in  carloads, 
from  one  consignor  to  one  consignee  and  destination,  and  the  ag- 
gregate weight  of  the  entire  shipment  is  30,000  lbs.  or  more,  the- 
carload  rate  per  100  lbs.  applying  on  each  article  shall  be 
ohnrged.  If  such  articles  have  no  carload  rating  then  actual 
weight  and  class  rate  should  apply  on  such  articles.  If  the  ag- 
gregate weiglit  of  the  different  articles  does  not  equal  the  re- 
«]uirod  minimum,  sufficient  weight  shall  be  added  to  the  fifth 
class  articles  to  make  up  the  deficiency;  provided  that  in  no  case 
shall  the  minimum  charge  for  the  entire  shipment  be  less  than 
for  30,000  lbs.  at  tlie  fifth-class  rate. 

((')  (This  portion  of  the  Rule  refers  to  mixed  shipments  of 
dressed  beef,  sheep  or  hogs,  and  is  not  important  in  this  connec- 
tion.) 

(D)  :  Where  shipments  of  Bulk  IVJeats  and  Meats  in  packages, 
and  other  packing  house  products  taking  fifth-class  rate  in  car-- 
9  I.  C.  r.  Rkw 
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loads,  from  one  consignor  to  one  consignee  and  destination,  are 
loaded  in  the  same  car,  and  the  aggregate  weight  of  the  shipment 
is  30,000  lbs.  or  more,  the  C.  L.  rate  per  100  lbs.  applying  upon 
each  article  shall  be  charged. 

Supplement  No.  12  to  Official  Classification  IJfo.  22  contains 
the  following  changes  in  Knle  10 : 

Sub-division  A  of  the  Rule  remains  unchanged. 

Sub-division  B-1  is  changed  to  read  as  follows: 

When  any  of  the  following  specified  articles  are  shipped  by 
one  shipper  or  owner  at  one  time  to  one  consignee  and  destina- 
tion in  either  straight  or  mixed  carloads,  and  the  aggregate 
weight  of  the  entire  shipment  is  28,000  lbs.  or  more,  the  carload 
rate  per  100  lbs.  applying  on  each  article  shall  be  charged: 

Beef,  pickled,  in  bbls.  or  tierces ; 

Casings,  Sausage,  Beef,  in  bbls.,  one-quarter  bbls.,  one-eighth 
bbls.,  one-eighth  bbls.  crated  or  boxed ;  kegs,  tubs  or  pails  crated 
or  boxed ; 

Casings,  Sausage,  Hog,  in  bbls.,  one-quarter  bbls.,  one^ighth 
bbls.,  one-eighth  bbls.  crated  or  boxed ;  kegs,  tubs  or  pails  orated 
or  boxed ; 

Grease,  IN".  O.  S.,  in  bbls.  or  boxes; 

Guts  (Beef  or  Hog),  in  bbls.,  half -bbls.,  tierces  or  casks; 

Lard  (except  Leaf  Lard) ; 

I^rd  Substitute,  X.  O.  S. ; 

Liver,  pickled,  in  bbls.,  tierces,  or  casks ; 

Meats,  N.  O.  S.,  boxed ; 

Meats,  desiccated,  in  cans,  boxed ; 

Meats,  dried,  N.  O.  S.,  in  boxes,  bbls.  or  casks ; 

Meats,  dried,  sliced,  in  paper  boxes,  packed  in  cases ; 

Meats,  potted,  in  cans,  boxed ; 

Meats,  potted,  in  glai>s  or  earthenware,  boxed ; 

Meats,  salted,  boxed ; 

Meats,  smoked  (except  Tongue),  in  bbls.,  boxes  or  casks ; 

Oil,  Oleo,  in  bbls.  or  tierces ; 

Oil,  Tallow,  in  bbls.  or  tierces ; 

Oil,  Red,  in  bbls.  or  tierces ; 

Oil,  Lard,  in  bbls.  or  tierces ; 

Oil,  Tanners',  in  bbls.  or  tierces ; 

Pigs'  Feet,  pickled ; 
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Pigs'  Feet,  packed ; 

Pork,  pickled,  in  bbls.  or  tierces ; 

Sausage,  bologna  or  smoked,  in  bbls.,  boxes,  kegs,  casks  or 
baskets ; 

Sausage,  canned ; 

Sbearine,  in  bbls.,  tierces  or  bags; 

Tails,  Cattle  or  Ox,  edible,  salted  or  dried,  in  boxes,  bbls.  or 
casks; 

Tallow,  in  bbls.  or  tierces; 

Tongues,  pickled,  in  bbls.  or  tierces ; 

Tripe,  pickled,  in  bbls.,  kegs  or  kilts. 

Sub-division  B-2  reads  as  follows : 

When  any  of  the  following  specified  articles  are  shipped  with 
other  articles  taking  5th  class,  in  carloads,  by  one  shipper  or 
owner,  at  one  time,  to  one  consignee  and  destination,  and  the  ag- 
gregate weight  of  the  entii-e  shipment  is  28,000  pounds  or  more, 
the  carload  rate  for  one  hundred  pounds  applying  on  each  ar- 
ticle shall  be  charged. 

(Here  follows  a  restatement  of  the  articles  mentioned  above 
under  Sub-division  B-1.) 

The  Rule  then  goes  on  as  follows : 

If  the  aggrt^gate  weight  of  the  foregoing  articles,  including 
those  taking  5th  class  in  carloads,  does  not  equal  the  required 
minimum  of  28,000  poimds,  suflScient  weight  at  5th  dass  rate 
shall  be  added  to  the  weights  thereof  to  make  up  the  deficiency 
in  weights  Any  other  articles  loaded  in  the  same  car  with  those 
described  above,  including  those  taking  5th  class  in  carloads,  will 
be  charged  for  at  the  less  than  carload  rate  authorized  for  such 
articles,  and  the  weight  thereof  shall  not  be  applied  tofwards  mak- 
ing up  the  required  minimum  weight  of  28,000  pounds. 

(Sub-division  0  is  omitted.) 

Sub-division  D  reads  as  follows : 

Where  shipments  of  bulk  meats  and  meats  in  packages,  and 
the  articles  specified  in  section  B  of  this  rule  taking  5th-cla8S 
rates  in  carloads  are  shipped  by  one  packer  or  o^vne^  at  one  time 
to  one  consignee  and  destination,  and  are  loaded  in  the  same  car, 
and  the  aggregate  weight  of  the  shipment  is  28,000  lbs.  or  more, 
the  carload  rate  per  100  lbs.  applying  upon  each  article  shall  be 
charged.  If  the  actual  weight  of  the  bulk  meats  and  meats  in 
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packages  and  tlie  articles  specified  in  section  B  taking  5th-clas8. 
i-ate  in  carloads,  does  not  reach  the  prescribed  minimum  weight,. 
sufficient  weight  shall  be  added  to  the  actual  weight  of  the  bulk 
meats  to  make  up  the  prescribed  minimiun  weight  of  28,000  lbs. 

It  is  complained  that  under  liule  10-A  and  its  various  subdi- 
visions wholesale  grocers  and  meat  packers  are  able,  with  soap- 
in  class  5,  to  ship  less  than  carload  quantities  of  soap  with  other 
articles  of  that  class  in  aggregate  quantities  sufficient  to  make  a 
full  carload  and  tliereby  obtain  the  carload  rate  upon  a  less  than 
carload  lot  of  soap.  Wholesale  grocers  can  ship  mixed  carloads 
of  fifth  class  articles,  including  soap,  under  Kule  10  (A),  but  it 
is  not  apparent  how  complainant  is  injured  by  the  operation  of 
the  rule  in  that  respect.  Complainant  is  a  manufacturer  of 
soap  and  aims  to  supply  the  wholesale  grocer  or  jobber  with  that 
commodity  instead  of  competing  w^th  the  jobber  for  the  retail 
trade.  The  testimony  is  to  the  effect  that  complainant  does  not 
sell  direct  to  retailers.  There  may,  however,  be  some  competi- 
tion between  complainant  and  large  wholesalers  in  supplying 
smaller  jobbers  at  various  points,  but  it  is  difficult  to  perceive 
how  that  portion  of  the  rule  operates  materially  to  the  detriment 
of  the  soap  manufaetnrei-. 

A  different  situaticai  exists  in  the  case  of  meat  packei*s,  who 
are  permitted  under  Sub-division  B-2  of  Kule  10  to  ship  a  mixed 
carload  of  provisions  and  other  articles  taking  fifth  class  rates, 
which  of  course  includes  soap.  I'he  manufacture  of  soap  by 
meat  packers  from  grease  and  t^illow  obtained  from  die  slaughter- 
of  animals  has  come  to  be  a  branch  of  their  business,  and,  as 
above  shown,  nimierous  products  of  the  packing  house  take  fifth 
class  rates.  The  meat  packer  who  also  manufactures  soap  is 
therefore  in  competition  witJi  the  complainant  and  others  who  are 
mainly  engaged  in  the  production  of  this  article.  The  complain- 
ant may  also  take  advantage  of  Ifule  10  governing  mixed  car- 
loads in  the  shipment  of  its  products,  a  number  of  which,  l^esides 
soap,  also  take  fifth  class  rates ;  but  the  character  of  the  business 
is  such  that  it  can  take  advantage  of  the  rule  only  to  a  limited  ex- 
tent. On  the  other  hanrl,  the  meat  packer,  who  is  constantly 
sending  out  quantities  of  provisions,  may  avail  himself  of  the- 
privilege  to  a  very  considerable  degree.  The  packing  houses  do 
business  largely  through  agencies  or  representative?  at  numerou.'^ 
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points  in  Oflicial  Classification  territory,  and  this  tends  to  in- 
•crease  the  vahie  of  the  mixed  carload  rule  to  that  class  of  ship- 
pers. While  this  privilege  to  the  neat  packers  may  have  a  tend- 
ency to  keep  d()A\Ti  the  price  of  soap  to  dealers,  it  discriminates 
strongly  against  the  manufacturer  v'ho  is  mainly  engaged  in  man- 
f  acturing  and  selling  soap. 

A  reduction  fo  the  old  fourth  class  rating  for  less  than  carloads 
would  reduce  materially,  and  often  as  much  as  one-half,  this  dis- 
erimination  in  favor  of  tlie  meat  packers  who  are  competitors 
with  complainant  and  others  in  the  manufacture  of  soap,  and 
such  reduction  to  fourth  class  rates  for  less  than  carloads  would, 
w^ith  the  present  fifth  class  rating  for  carloads,  be  simply  a  return 
by  defendants  to  the  relation  of  rates  as  between  carloads  and  less 
than  carloads  which  tliey  voluntarily  maintained  for  a  period  of 
years  prior  to  Jime,  1891.  Whatever  the  effect  of  a  percentage 
less  than  third  class  for  less  than  carload  shipments  of  other  com- 
modities taking  that  rating  under  the  classification  may  be,  it 
plainly  works  discrimination  against  complainant  and  other 
western  shippers  of  soap  in  less  than  carload  lots  in  favor  of  their 
competitors  in  tlie  East,  when  the  present  situation  is  compared 
with  diat  which  existed  under  the  old  fourth  class  rating,  and  it 
increases  to  the  extent  it  exceeds  fourth  class  rates  the  advantage 
accruing  to  the  packing  houses  from  this  mixed  carload  rule.  The 
-difference  of  15  cents  between  fifth  class  and  third  class  which 
was  in  effect  as  between  carload  and  less  than  carload  shipments 
from  January  1  to  March  10,  1900,  would  plainly  be  excessive, 
and  the  present  difference  which  varies  according  to  a  given  per 
cent  as  applied  to  different  scales  of  rates  appears  to  be  inequit- 
«ible  and  unjust,  and  tJie  fact  is  so  found. 

Conclusions. 

The  issues  in  this  case  involve  only  questions  of  fact,  and  the 
eonclusions  to  be  announced  are  therefore  indicated  in  the  forego- 
ing findings ;  but  as  this  is  the  second  decision  we  have  been  called 
npon  to  render  in  the  matter  of  tlie  classification  of  common  soap 
in  carloads  in  Official  Classification  territory,  and  as  the  facta 
shouTi  in  the  present  record  apj^ear  to  call  for  a  different  ruling 
from  that  made  in  the  former  cases,  some  further  statement  of 
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views  upon  the  more  imj)ortant  features  of  this  case  than  a  simple 
announcement  of  our  determination  seems  to  be  required. 

It  fully  appears  from  the  evidence  now  before  us  that  the  Proc- 
ter &  Gamble  cases  w^hich  were  decided  in  favor  of  complainants 
in  1890  did  not  present  all  of  the  facts  in  relation  to  the  net- 
weight  practice,  and  that  some  considerations  tlien  bearing  upon 
the  classification  of  common  soap  in  carloads  have  become  of  less 
importance.  Freight  classification  is  based  upon  the  relations 
which  commodities  b<mr  to  eacli  other  in  such  respects  as  charac- 
ter, use,  bulk,  weight,  value,  tonnage  or  volume,  risk,  cost  of  car- 
riage, ease  of  handling  and  controlling  conditions  caused  by  com- 
petition. The  sixth  class  articles  with  which  soap  was  compared 
in  the  former  decision  are  now  in  fifth  class,  except,  flour,  grain 
and  salt.  Starch,  though  nominally  in  fifth  class,  takes  commod- 
ity rates  for  the  same  general  reason  that  grain  products  take  com- 
modity rates,  namely,  because  they  are  all  manufactured  from 
grain.  While  it  may  be  that  starch  is  actually  rated  too  low  by 
the  carriers  and  that  the  sa)ne  is  true  of  the  finer  grades  of  grain 
products,  it  does  not  necessarily  follow  that  soap  in  fifth  class  is 
rated  too  high  when  such  traffic  as  canned  goods,  coffee,  sugar^ 
cheap  iron  articles  and  many  other  common  grocery  or  merchan- 
dise articles  are  also  in  fifth  class.  Soap  differs  so  materially 
from  flour,  grain  or  salt  tliat  it  can  hardly  be  said  to  have  any 
significant  analogy  with  eitlier  of  tliem  in  a  traffic  or  commercial 
sense.  X o  comparison  tlieref ore  of  much  value  can  now  be  made 
as  between  soap  and  the  sixth  class  articles  used  for  that  purpose 
in  tbe  decision  of  1890  for  such  articles  have  either  been  advanced 
to  fifth  class  or  are  noticeably  dissimilar  from  soap  in  essential 
characteristics. 

The  practice  of  shipping  carload  soap  at  net  weights,  that  is,  by 
paying  freight  charges  only  on  the  weight  of  the  soap  and  not 
upon  the  box  in  w^hich  it  is  packed,  appears  to  have  been  a  main^ 
if  not  tlie  chief,  ground  for  tlie  former  ruling,  and  in  the  cases 
then  decided  there  seems  to  have  been  little  evidence  to  refute  the 
contention  of  complainants  that  such  practice  had  generally  pre- 
vailed (Procter  d-  Ga7nhle  v.  C.  H.  &  D.  R.  Co.  et  al.,  4  I.  C.  C. 
Rep.  87,  ?» Inters.  Com.  Rep.  131).  The  decision  states  that,  al- 
though common  soap  had  always  been  in  fifth  class  for  ten  years 
or  more  prior  to  1881)  the  charsre  had  been  for  net  weight  only, 
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and  the  revenue  on  that  basis  was  substantially  the  same  as  it 
would  have  been  if  soap  had  been  charged  sixth  class  rates  at  gross 
weight.  It  was  also  said  in  the  former  decision  that  the  parties 
in  their  presentation  of  the  case  had  confined  themselves  mainly 
to  the  question  whether  the  rate  under  the  new  practice  of  charg- 
ing for  the  gross  weight  was  unreasonable  or  unjust  in  itself,  or 
as  compared  with  other  grocery  articles  in  the  fifth  and  sixth 
classes.  Further  on  in  the  opinion  we  find  the  following :  "It 
does  not  appear  that  there  was  any  complaint  of  the  classification 
of  common  soap  in  tJie  fifth  class  while  the  charge  was  for  net 
weight,  or  until  after  the  defendants  began  to  charge  for  the 
gross  weight"  And  again,  "The  long  existence  of  the  former 
practice  whereby  a  less  revenue  was  received  than  is  now  realized 
tends  to  show  it  was  satisfactory  to  the  carriers,  and  nothing  ap- 
peared to  the  contrary  except  the  change  to  the  gross-weight  sys- 
tem." The  final  conclusion  of  the  Commission  was  stated  as  fol- 
lows :  "Our  best  judgment  is,  upon  the  showing  now  made,  that 
the  charge  on  the  defendant  lines  for  the  transportation  of  com- 
mon soap  should  be  limited  to  what  it  was  before  they  charged  for 
the  gross  instead  of  the  net  weight  We  come  to  this  conclusion 
\vith  increased  confidence  from  the  fact  that  the  classification 
committee  put  common  soap  into  the  fifth  class  when  the  practice 
was  to  charge  for  only  net  weight  and  that  the  ruling  here  made 
will  not  reduce  the  revenue  from  what  that  committee  practically 
provided  by  their  classification.  The  present  charge,  therefore, 
growing  out  of  the  substitution  of  charging  for  gross  weight  in 
placA  of  net  weight  did  not  receive  by  the  act  of  classification,  and 
so  far  as  appears  has  never  received,  the  approval  of  the  conmiit- 
tee.  The  result  is  that  an  order  issue  directing  the  defendants 
in  each  case  to  cease  and  desist  from  charging  the  complainants 
more  for  the  transportation  of  conmion  or  laundry  soap  and  the 
package  containing  it  than  they  formerly  charged  imder  the  net- 
weight  practice."  'J'he  order  of  the  Commission,  however,  as  it 
was  issued,  was  not  confined  to  complainants'  traffic,  and  the  de- 
fendants were  required  generally  to  cease  and  desist  from  charg- 
ing more  than  sixth  class  rates  on  common  soap  in  carloads. 

That  controlling  iinportance  was  given  by  the  Commission  to 
the  effect  of  the  change  from  the  net-weight  to  the  gross-weight 
practice  is  manifest  from  the  foregoing  extracts  taken  from  the 
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opinion  rendered  in  1S90,  and  this  view  is  fully  oonfirmed  by 
careful  reading  of  the  whole  decision.  The  Commission  also  said 
in  those  cases  that  it  did  not  appear  from  the  evidence  that  other 
niannf  actnrers  of  common  soap  were  dissatisfied  with  the  present 
rate  (fifth  class),  and  that  the  question  involved  was  mainly  lim- 
ited in  its  bearing  to  the  parties  to  the  complaint  An  attempt 
was  made  by  some  of  the  defendants  in  the  former  proceedings  to 
secure  a  rehearing,  but  this  application  was  made  on  affidavita 
which  were  re>garded  as  defective  and  insufficient.  {Procter  £ 
Gamble  v.  0.  H.  &  D.  it,  li,  Co.,  4  I.  C.  C.  Rep.  443,  3  Inters. 
Com.  Eep.  37 1.)  The  action  of  the  carriers  in  again  placing  cajv 
load  soap  in  fifth  class  on  Januar^^  1,  1900,  and  the  bringing  of 
this  proceeding  by  complainant  as  successor  to  the  complainants 
in  the  former  cases,  operated  in  effect  to  reopen  the  whole  ques- 
tion, and  the  evidence  now  presented  shows,  as  before  stated,  a 
njaterially  difi^erent  state  of  facts.  The  netrweight  practice, 
though  admitted  to  exist  as  to  shipments  made  by  Procter  & 
Gamble  and  other  soap  shippers  in  Cincinnati  and  that  section, 
did  not  prevail  generally  throughout  Official  Classification  terri- 
tory, nor  was  it,  between  April  5,  1887,  when  the  Act  to  regulate 
•commerce  took  effect,  and  May,  1889,  when  the  shipping  at  net 
weights  was  discontinued  at  Cincinnati  and  elsewhere,  a  regula- 
tion shown  upon  the  tariffs  of  carriers  in  Official  Classification 
territory.  Some  such  custom  was  undoubtedly  permitted  at  Cin- 
-cinnati  and  in  that  section,  but  there  is  nothing  to  indicate  that 
the  netrweight  practice  was  authorized  in  tlie  manner  required  by 
the  Act,  in  any  part  of  the  territory  in  question.  Although  ship- 
ping at  net  weights  operated  to  change  the  established  rates,  it 
was  not  provided  for  by  publication  in  tlie  classification  or  in  the 
tariffs  of  the  various  can'icrs  using  that  classification.  Without 
such  specific  authority,  it  was,  when  allowed  by  carriers  or  prac- 
ticed by  shippers,  in  effect  a  rebate  from  tariff  rates  amounting 
to  nearly  the  difference  between  fifth  and  sixth  class  charges.  As 
we  read  the  testimony  and  as  the  findings  indicate,  the  Central 
"SVest  manufacturers  very  largely  indulged  in  the  practice  prior  to 
^lay,  1889,  while  manufacturei's  in  the  East  generally  shipped 
during  that  period  at  gross  weights.  While  as  between  Procter 
&  Gamble  and  tlie  defendant  carriers  in  the  former  cases  the  rul- 
ing made  was  not  unjust^  the  decision  went  further,  and,  upon  the 
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then  apparent  or  assumed  general  pi^e\'^alence  of  the  net-weight 
practice,  required  the  defendants  to  change  their  rates  from  fifth 
to  sixth  class  on  soap  in  carloads,  not  only  for  Procter  &  Gamble 
but  for  all  otlier  soap  shippers  over  their  lines ;  and  the  natural 
effect  of  compliance  by  these  important  roads  was  to  compel  a 
general  change  to  the  lower  sixth  class  rates  throughout  the  whole 
territory. 

Although  the  fact  that  most  shippers  of  a  given  article  in  part 
of  a  described  territory  were  permitted  to  secure  reduced  rates 
by  billing  at  net  weight,  while  many  other  shippers  of  the  same 
article  in  another  portion  of  that  territory  paid  higher  rates 
through  billing  at  the  full  weight  of  the  package  and  its  contents, 
is  ample  warrant  for  an  order  requiring  the  carriers  to  remove  the 
imjust  discrimination  as  between  such  shippers  by  discontinuing 
the  practice  of  shipping  at  net  weights  in  any  part  of  the  terri- 
tory,  yet  on  tJie  otJier  hand,  unless  the  net-weight  practice  was 
prevalent  throughout  substantially  the  whole  territory  affected, 
and  either  authorized  by  carriers  generally  in  tliat  territory  or 
so  well  known  from  constant  and  general  application  as  to  receive 
implied  sanction,  it  would  not  of  itself  constitute  sufiicient  ground 
for  an  order  requiring  a  reduction  in  rates  when  all  the  carriers 
applied  their  established  charges  on  the  basis  of  gross  weights. 
We  think  this  is  the  proper  view  to  take  of  the  net-weight  prac- 
tice, and  that  it  is  the  one  which  would  have  been  taken  by  the 
Con\mission  in  1890  if  all  the  facta  concerning  the  practice  had 
been  brought  out  in  the  cases  then  decided.  In  the  light  of  the 
testimony  now  before  us  the  former  decision,  based  as  it  appears 
to  have  been  mainly  upon  the  net-weight  practice,  should  not  con- 
trol the  determination  Of  this  case. 

A  further  difference  in  the  conditions  connected  with  ship- 
ping at  net  and  gross  weights  also  appears  in  the  i^ecord.  The 
weight  of  the  boxes  used  for  shipping  soap  has  been  considerably 
reduced,  and  the  difference  between  gross  and  net  weights  is  now 
less  than  it  was  in  1890,  when  the  former  cases  were  decided.  The 
boxes  now  weigh  barely  11  per  cent  of  the  gross  weight,  while 
those  formerly  used  represented  about  16%  per  cent  of  the 
gross  weight.  While  the  rate  applied  to  the  weight  of  the  box 
then  represented  about  the  difference  l)etween  fifth  and  sixth 
class  rates,  it  would  now  be  considerably  less ;  and  to  ship  under 
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fifth  claiss  rates  at  net  weight  >vo\ild  at  the  present  tiiDd  be  less 
favorable  to  the  shipper  than  to  ship  under  sixth  class  raiteB  at 
gross  weight 

A  number  of  members  or  representatives  of  soap  manufaotur- 
ing  firms  and  companies  have  testilled  in  this  case  on  bdialf  of 
the  complainant,  but  in  tliis,  as  in  the  former  cases,  no  other  soap 
manufacturers  intervened  on  behalf  of  the  complainant  or  other- 
wise appeared  in  their  own  behalf.  After  the  classification  waa 
changed  by  the  carriers  on  January  1,  1900,  this  complainant, 
relying  upon  the  decision  i-endered  by  the  Commission  in  favor 
of  its  predecessor,  sought  to  have  the  order  issued  in  those  cases 
re-enforced,  and  thereupon  brought  this  proceeding,  alleging 
herein  a  further  grievance  resulting  from  the  increase  in  the  daa- 
sification  of  less  than  carload  shipments  of  soap.  As  shown  in 
the  findings,  the  defendants  have  directed  special  attention  to  the 
prosperous  condition  of  complainant,  and  have  laid  special  stress 
upon  the  profits  accruing  to  the  latter  through  its  ownership  and 
operation  of  the  Tvorydale  &  Millcreek  Valley  Railway,  which  is 
used  to  connect  complainant's  plant  with  the  initial  carriers,  and 
which  under  a  contract  with  such  carriers  obtains  liberal  allow- 
ances for  terminal  services  rendered  in  forwarding  and  receiving 
freight  for  complainant  at  Ivorydale.  If  the  sole  question  in- 
volved was  tlie  reasonableness  of  rates  charged  to  complainant  on 
its  soap  traffic,  or  if  the  rates  exacted  from  it  were  drawn  into 
comparison  with  those  charged  by  defendants  to  competing  soap 
manufacturers,  the  profits  secured  by  complainant  from  the  oper- 
ation of  its  i-ailway  and  otlier  special  advantages  tending  to  di- 
minish the  amount  of  its  trausportation  expenses  would  have  very 
material  bearing,  but  that  is  not  the  case ;  the  chief  question  here 
is  as  to  the  justice  of  the  change  in  the  classification  of  soap,  not 
only  as  regards  the  Procter  &  Gamble  Company  but  as  affectiiig 
all  soap  shippers  in  tJiis  classification  territory,  for  we  oould 
rightfully  make  no  order  respecting  such  change  in  favor  of  oom- 
plainant  which  would  not  apply  with  equal  force  on  shipments 
of  other  soap  manufacturers  in  Official  Classification  territoiy. 
Tt  follows,  therefore,  that  as  the  case  mainly  involves  the  genarml 
question  of  classification  it  must  be  decided  in  accordance  with 
the  principles  which  ]>roperly  govern  the  classification  of  frei^it 
articles. 
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We  have  examined  the  evidence  pertaining  to  the  classification 
of  common  soap  in  carloads  with  great  care  and  have  found  the 
facts  which  appear  to  be  material  to  the  disposition  of  that  branch 
of  the  case.  Such  findings  do  not  bear  out  the  contention  of  com- 
plainant Soap  is  analogous  in  character  to  articles  of  general 
merchandise,  particularly  those  sold  in  the  grocery  trade,  and 
which  are  all  in  the  fif  tli  or  higher  classes  of  the  classification.  It 
does  not  move  in  such  great  volume,  or,  to  be  more  explicit,  fur- 
nish the  carriers  with  such  great  aggr^;ate  tonnage,  as  to  distin- 
guish it  specially  from  other  common  articles  of  merchandise; 
nor  is  it  so  low  in  value  as  to  take  it  out  of  comparison  in  that  re- 
spect with  other  fifth  class  articles  and  place  it  in  the  category  of 
low-grade  freights  which  requii-e  tlie  lower  sixth  class  rating.  It 
IS  conceded  to  be  and  is  a  very  desirable  traffic  for  the  carrier,  but 
equally  so  are  canned  goods,  sugar,  heavy  iron  articles  and  other 
commodities  now  included  in  the  fifth  class.  In  the  manufac- 
ture of  soap  as  conducted  by  complainant  the  shipment  of  large 
quantities  of  raw  material  and  fuel  is  involved,  and  this  furnishes 
additional  traffic  to  the  carrier,  but  the  same  thing  is  true  of 
many  other  manufacturing  industries.  These  and  other  matters 
are  set  out  in  detail  in  the  findings,  which  indicate  in  substance 
that  soap  is  a  manufactured  article  of  merchandise  properly  in 
fifth  dass  as  distinguished  from  the  mass  of  low-grade  freights, 
cheap  chemicals  and  raw  products  which  are  in  dass  six  and  actu- 
ally move  under  sixth  class  rates. 

A  case  involving  the  classification  of  hay  in  Ofiicial  Classifica- 
tion territory  has  lately  been  decided  in  which  it  was  held  that 
hay  is  improperly  in  fifth  class  and  should  be  carried  as  sixth 
class  freiglit.  llay  as  a  raw  agricultural  product  having  rela- 
tively low  value,  moving  in  great  volume  largely  from  the  West 
to  the  East,  and  apparently  furnishing  the  carriers  with  greater 
aggregate  tonnage  than  any  single  article  actually  taking  dass 
rates,  is  entitled  to  transportation  at  the  lowest  class  rata  Soap  as 
a  manufactured  article  of  merchandise  not  specially  low  or  hi^ 
in  value,  and  moving  under  present  rates  freely  in  all  directions 
from  competing  factories  in  various  portions  of  llie  dassifioBr 
tion  territory,  and  furnishing  a  large  but  not  exceptionally  great 
aggregate  tonnage  to  the  carriers,  is  also  entitled  to  fairly  low 
rates,  but  upon  no  reasonable  basis  of  comparison  can  it  be  said  to 
9  I.  C.  C.  Rep. 


488  INTERSTATE  C0M3XEKCE  KEPOBTS. 

merit  the  low  classification  demanded  by  hay  and  which  is  given 
to  numerous  other  articles  now  in  the  sixth  class.  It  is  possible 
of  course  to  find  commodities  in  class  six  which  may  be  compared 
with  soap  to  tlie  advantage  of  the  latter  in  some  respects,  and  it  is 
equally  possible  to  find  articles  which  have  long  been  in  class  fivo 
that  will  compare  favorably  witli  soap  in  some  respects,  but  tak- 
ing into  account  the  general  method  or  system  of  classification, 
whereby  the  sixth  class  is  designed  to  include  only  low-grade 
freights  and  the  fifth  class  is  m.ade  to  cover  the  common  grades 
of  grocery  and  other  general  merchandise,  and  considering  the 
other  special  facts  set  out  in  the  findings,  we  cannot  condemn  as 
imlawf ul  the  classification  of  soap  in  carloads  in  class  five. 

The  reasonableness  of  fifth  class  rates  for  soap  in  carloads, 
considered  independently  of  the  principles  governing  classifica- 
tion, has  been  adequately  treated  in  the  findings,  and  beyond 
mentioning  one  or  two  general  considerations  connected  with 
this  feature  of  the  case  we  see  no  reason  for  adding  to  the  state- 
ment of  facts  in  this  regard.  The  carriers  classified  soap  in  car- 
loads as  fifth  class  freight  originally,  and  only  changed  it  to  sixth 
class  in  compliance  with  our  order  in  1891.  However  limited 
the  compulsory  effect  of  an  order  by  the  Commission  may  be  in 
the  present  state  of  the  law,  compliance  with  its  requirements 
cannot  be  regarded  as  voluntary  action  by  tlie  carriers.  There  is 
nothing  to  show  that  the  carriers  would  have  changed  soap  in  car- 
loads to  sixth  class  in  1801  or  later  if  no  order  requiring  that  to 
be  done  had  l>een  issued.  On  the  contrary,  the  carriers'  repre- 
sentatives have  insisted  in  this  case  most  strenuously  that  they 
have  always  been  dissatisfied  with  the  order  of  1890  which  was 
complied  with  in  June  of  the  following  year.  However  that  may 
be,  it  seems  clear  that  the  pi'esumption  as  to  the  reasonableness 
of  rates  long  kept  in  effect  by  carriers  as  a  voluntary  act  on  their 
part  does  not  attach  in  this  case.  It  may  be  said,  in  view  of  tho 
fact  that  orders  of  the  Coimnission  can  only  be  enforced  by  action 
in  the  Federal  courts,  that  long  compliance  with  an  order  of  the 
Commission  is  in  etTect  voluntary ;  but  we  think,  when  complaint 
is  made  to  the  Commission,  and  the  case  goes  to  hearing  and  de- 
cision, and  order  against  tlie  carriers  is  issued  with  which  they 
comply,  that  there  is  a  marked  distinction  in  the  respect  here  re- 
ferred to  between  rates  tlius  established  and  like  or  similar  rates 
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applied  by  the  carriers  on  their  volition,  and  that  this  dis- 
tinction is  suftlcient  to  remove  the  presumption  of  the  reasonable- 
ness of  sixth  class  carload  rates  for  soap  which  would  arise  if  such 
rates  had  been  voluntarily  accorded  since  June,  1891,  without 
the  intervention  of  an  order  by  the  Commission. 

It  appears  reasonably  certain  that  the  remarkable  increase  of 
traffic  which  began  about  1899  and  has  continued  in  enlarging 
volume  to  the  present  time  would,  at  the  rates  in  force  prior  to 
the  advance  of  January  1,  1900,  have  furnished  the  carriers 
with  net  revenues  equal  at  least  to  those  received  in  any  previous 
year.  But  this  fact  if  fully  demonstrated  would  not,  in  our 
opinion,  be  sufficient  of  itself  to  sustain  complainant's  contention 
or  prove  that  fifth  class  rates  for  carload  soap  are  unreasonable. 
On  the  other  hand  we  do  not  decide  that  the  reasonableness  of 
these  rates  has  been  affirmatively  established.  We  regard  the 
primary  and  controlling  question  in  this  case  as  a  question  of 
classification,  that  is,  of  relative  rates,  and  dispose  of  it  accord- 
ingly. In  that  view  it  is  sufficient  to  hold  that  carload  soap  is 
not  improperly  placed  in  the  fifth  class  and  that  fifth  class  rates 
therefor  are  not  shown  to  be  unlawful.  So  long  as  most  articles 
entitled  to  as  low  rates  as  carload  soap  are  put  in  the  fifth  class 
and  required  to  pay  fifth  class  rates,  we  are  not  w^arranted  on  the 
evidence  before  us  in  condemning  the  same  rating  for  that  com- 
modity. This  disposition  of  the  case,  however,  will  not  author- 
ize the  retention  of  carload  soap  in  fifth  class  if  the  classification 
of  other  articles  with  which  soap  is  compared  should  be  reduced, 
nor  will  anything  now  decided  preclude  the  Commission  from 
lioldiiiir,  ill  ail  nppr(>])riat(^  pro<*(»e<.lin;j!;,  that  fifth  class  rates  in 
this  territory  are  excessive. 

A  materially  different  situation  exists  in  regard  to  the  classifi- 
cation and  rates  for  less  than  carload  shipments  of  soap.  The 
new  class  inserted  in  the  Official  Classification  on  March  10, 
1900,  whereby  20  per  cent  less  than  third  class  but  not  lower  than 
fourth  class  rates  are  provided  for  less  than  carload  soap  and  nu- 
merous other  articles,  operates  with  respect  of  soap,  as  above 
found  in  this  case,  to  increase  materially  the  rates  paid  by  com- 
plainant and  others  in  the  section  of  country  about  Cincinnati, 
and  presumably  the  rates  paid  by  other  shippers  in  most  parts  of 
the  Central  West,  w^hile  it  advances  in  less  degree  or  not  at  all 
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fifth,  class  rates  at  net  weight  \vo\ild  at  the  present  tune  be  less 
favorable  to  the  shipper  than  to  ship  under  sixth  class  rates  at 
gross  weight. 

A  number  of  members  or  representatives  of  soap  manufactur- 
ing firms  and  companies  have  testiiied  in  this  case  on  behalf  of 
the  complainant,  but  in  this,  as  in  the  former  cases,  no  other  soap 
manufacturers  intervened  on  behalf  of  the  complainant  or  other- 
wise appeared  in  their  own  behalf.     After  the  classification,  was 
changed  by  the  carriers  on  January  1,  1900,  this  complainant, 
relying  upon  the  decision  i-endered  by  the  Commission  in  favor 
of  its  predecessor,  sought  to  have  the  order  issued  in  those  cases 
re-enforced,  and  thereupon   brought  this  proceeding,   alleging 
herein  a  further  grievance  resulting  irom  the  increase  in  the  das- 
sification  of  less  than  carload  shipments  of  soap.     As  shown  in 
the  findings,  the  defendants  have  directed  special  attention  to  the 
prosperous  condition  of  complainant,  and  have  laid  special  stress 
upon  the  profits  accruing  to  the  latter  through  its  ownership  and 
operation  of  the  Ivorydale  &  Millcreek  Valley  Railway,  wluch  is 
used  to  connect  complainant's  plant  with  the  initial  carriers,  and 
which  under  a  contract  with  such  carriers  obtains  liberal  allow- 
ances for  terminal  services  rendered  in  forwarding  and  receiving 
freight  for  complainant  at  Ivorydale.     If  the  sole  question  in- 
volved was  the  reasonableness  of  rates  charged  to  complainant  on 
its  soap  traffic,  or  if  the  rates  exacted  from  it  were  drawn  into 
comparison  with  those  charged  by  defendants  to  competing  soap 
manufacturers,  the  profits  secured  by  complainant  from  the  oper- 
ation of  its  railway  and  other  special  advantages  tending  to  di- 
minish the  amount  of  its  transportation  expenses  would  have  very 
material  bearing,  but  that  is  not  the  case ;  the  chief  question  heie 
is  as  to  the  justice  of  the  change  in  the  classification  of  soap,  not 
only  as  r^ards  the  Procter  &  Gamble  Company  but  as  affecting 
all  soap  shippers  in  this  classification  territory,  for  we  could 
rightfully  make  no  order  respecting  such  change  in  favor  of  com- 
plainant which  would  not  apply  with  equal  force  on  shipments 
of  other  soap  manufacturers  in  Official  Classification  territory. 
It  follows,  therefore,  that  as  the  case  mainly  involves  the  general 
question  of  classification  it  must  be  decided  in  accordance  with 
the  principles  which  properly  govern  the  classification  of  f  rei^t 
articles. 
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We  have  examined  the  evidence  pertaining  to  the  classification 
of  common  soap  in  carloads  with  great  care  and  have  found  the 
facts  which  appear  to  be  material  to  the  disposition  of  that  branch 
of  the  case.  Such  findings  do  not  bear  out  the  contention  of  com- 
plainant. Soap  is  analogous  in  character  to  articles  of  general 
merchandise,  particularly  tliose  sold  in  the  grocery  trade,  and 
which  are  all  in  the  fif  tli  or  higher  classes  of  the  classification.  It 
does  not  move  in  such  great  volume,  or,  to  be  more  explicit,  fur- 
nish the  carriers  with  such  great  aggr^ate  tonnage,  as  to  distin- 
guish it  specially  from  other  common  articles  of  merchandise; 
nor  is  it  so  low  in  value  as  to  take  it  out  of  comparison  in  that  re- 
spect with  other  fiftli  class  articles  and  place  it  in  the  category  of 
low-grade  freights  which  require  tlie  lower  sixth  class  rating.  It 
IS  conceded  to  be  and  is  a  very  desirable  traffic  for  the  carrier,  but 
equally  so  are  canned  goods,  sugar,  heavy  iron  articles  and  other 
commodities  now  included  in  the  fifth  class.  In  the  manufac- 
ture of  soap  as  conducted  by  complainant  the  shipment  of  large 
quantities  of  raw  material  and  fuel  is  involved,  and  this  fumishea 
additional  traffic  to  the  carrier,  but  the  same  thing  is  true  of 
many  other  manufacturing  industries.  These  and  other  matters 
are  set  out  in  detail  in  the  findings,  which  indicate  in  substance 
that  soap  is  a  manufactured  article  of  merchandise  properly  in 
fifth  class  as  distinguished  fix)m  the  mass  of  low-grade  freights, 
cheap  chemicals  and  raw  products  which  are  in  class  six  and  actu- 
ally move  under  sixth  class  rates. 

A  case  involving  the  classification  of  hay  in  Official  Classifica- 
tion territory  has  lately  been  decided  in  which  it  was  held  that 
hay  is  improperly  in  fifth  class  and  should  be  earned  as  sixth 
class  freight.  Hay  as  a  raw  agricultural  product  having  rela- 
tively low  value,  moving  in  great  volume  largely  from  the  West 
to  the  East,  and  apparently  furnishing  the  carriers  with  greater 
aggregate  tonnage  than  any  single  article  actually  taking  class 
rates,  is  entitled  to  transportation  at  the  lowest  class  rate.  Soap  as 
a  manufactured  article  of  merchandise  not  specially  low  or  high 
in  value,  and  moving  under  present  rates  freely  in  all  directions 
from  competing  factories  in  various  portions  of  the  classifica- 
tion territory,  and  furnishing  a  large  but  not  exceptionally  great 
aggregate  tonnage  to  the  carriers,  is  also  entitled  to  fairly  low 
rates,  but  upon  no  reasonable  basis  of  comparison  can  it  be  said  to 
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F.  C,  Sx\YLES 

V. 

THE  jS'EW  YOEK.  new  HAVEN  &  HAETFORD  RAIL- 
EOAD  COMPANY,  AND  THE  BOSTON  &  MAINE 
EAILEOAD  COMPANY. 


Decided  April  20,  190S, 


Complainant's  claim  for  reparation  having  been  settled  by  defendants,  the 
case  is,  in  view  of  the  limited  testimony  presented  and  other  considera- 
tions stated,  dismissed  without  prejudice  to  the  institution  of  a  new 
proceeding. 

P.  J.  Farrell  for  Complainant. 

F.  A.  Famham,  for  N.  Y.,  N.  H.  &  H.  E.  E.  Co. 

Edgar  J.  Rich,  for  Boston  &  Maine  E.  E.  Co. 

BEPOllT  AND  OPINION  OF  THE  COMMISSION. 

Yeomans^  Commissioner: 

The  complainant  in  this  case,  in  January,  1902,  shipped  two 
cows  and  a  calf  from  Newport,  Vermont,  to  Pawtucket,  Ehode 
Island,  over  the  lines  of  the  Boston  &  Maine  Eailroad  Company 
and  the  New  York,  New  Haven  &  Hartford  Eailroad  Company, 
for  which  transportation  complainant  was  required  to  pay  a 
through  rate  of  55  cents  per  100  pounds  on  an  estimated  weight 
of  8,500  pounds,  amounting  to  $46.75.  Complainant  claims 
that  the  actual  weight  of  the  animals  transported  was  only  1,500 
pounds,  and  tliat  the  amount  exacted  of  him  by  the  defendant 
companies  was  unjust  and  unreasonable,  and  in  violation  of  the 
1st,  2(1,  and  3d  sections  of  the  Act  to  Eegulate  Commerce,  and 
that  a  reasonable  charge  for  the  service  rendered  would  have 
been  on  an  estimated  weight  of  3,300  pounds,  which  would  have 
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amounted  to  $18.15.  He  therefore  asks  for  an  order  for  repar- 
ation to  the  extent  of  the  excess  charge. 

The  lines  of  railroad  over  which  the  freight  was  carried  were 
within  territory  where  what  is  known  as  the  Official  Classifi- 
cation is  in  force,  and  which  may  be  generally  stated  to  include 
the  territory  in  the  United  States  east  of  the  Mississippi  Kiver 
and  north  of  the  Ohio  and  Potomac  Eivers. 

Official  Classification  No.  22,  which  took  effect  January  1, 
1002,  provided,  and  the  present  classification,  No.  23,  also  pro- 
vides, for  estimated  weights  of  live  stock,  in  less  than  carload 
lots,  as  follows: 

"One  horse,  mule,  pony,  colt,  or  domestic  homed  animal  will 
be  rated  at  4,000  lbs.     Man  in  charge  carried  free. 

"Each  additional  horse,  mule,  pony,  colt,  or  domestic  homed 
animal,  in  same  car,  to  same  consignee,  at  3,000  lbs. 

"Cow  and  calf  together  (see  note),  4,600  lbs.  Man  in  charge 
carried  free. 

^\Note, — Each  cow  and  calf  (calf  six  months  old  or  under) 
shipped  together  to  be  rated  at  estimated  weight  of  4,500  lbs. ; 
weight  of  any  other  animal  shipped  with  them  to  be  computed 
without  reference  to  weight  of  cow  and  calf.)" 

This  classification  was  in  force  over  the  line  of  the  New  York, 
New  Ha^^en  &  Hartford  llailroad,  which  carried  the  frei^t 
from  Worcester,  Mass.,  to  destination. 

On  the  line  of  the  Boston  &  Maine  Railroad,  over  which  the 
freight  was  carried  from  Newport  to  Worcester,  a  lower  esti- 
mate of  weights  prevailed,  because  (as  was  stated  at  the  hearing 
of  the  case)  of  the  dairy  business  carried  on  by  a  large  propor- 
tion of  the  population  along  the  line  of  road,  which  results  in 
a  lower  rate  for  carrying  this  kind  of  freight  The  provision 
in  this  respect  is  as  follows: 

"One  cow,  two  or  three  years  old,  homed  animal,  or  yearling 
colt,  2,000  lbs. ;  two  animals,  2,800  lbs. ;  one  calf  or  bog,  600 
lbs." 

The  testimony  for  the  defense,  however,  showed  that  where 
conditions  are  similar  the  rates  of  transportation  are  practically 
the  same  on  the  roads  of  each  of  the  defendants.  While  a  man 
was  carried  free  with  complainant's  shipment  from  Newport  to 
Pawtucket,  this  free  carriage  is  not  allowed  with  less-than-car- 
9  I.  C.  C.  Eep. 
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ULRICK  &  WILLIAMS 

V. 

THE  LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAIL- 
WAY COMPANY  AND  THE  CLEVELAND,  CINCIN- 
NATI,  CHICAGO  &  ST.  LOUIS  RAILWAY  COM- 
PANY. 


Decided  May  U,  1909, 


Complainant  asks  reparation  on  account  of  rates  on  ice  from  Hillsdale  and 
other  points  in  Michigan  which,  prior  to  September  3,  1901,  were  higher 
over  the  line  formed  by  defendant  roads  for  the  shorter  distance  to 
Springfield  than  for  the  longer  distance  to  Columbus,  the  rates  to  both 
points  having  been  made  the  same  on  that  date;  but  it  appeared  that 
other  and  shorter  delivering  lines  compete  for  the  traffic  to  Columbus 
and  that  the  short-line  distance  to  Columbus  is  less  than  the  short  line 
distance  to  Springfield.  Upon  all  the  facts  and  circumstances,  held, 
that  complaint  should  be  dismissed. 

John  L,  Zimmerman  for  complainant. 
F.  J.  Jerome  for  L.  S.  &  M.  S.  Ky.  Co. 
8.  0.  Bayless  for  C.  C.  C.  &  St.  L.  Ey.  Co. 

Eepoet  and  Opinion  of  the  Commission. 

FiFER^  Commissioner: 

The  complaint  in  this  case  was  filed  January  9,  1902,  by  J. 
F.  Ulrick  and  Edgar  A.  Williams,  and  sets  forth  that  the  com- 
plainants are  co-partners  engaged  in  business  at  Springfield,  O., 
under  the  firm  name  of  Ulrick  &  Williams,  one  branch  of 
their  business  being  the  buying  of  ice  at  points  in  the  State  of 
Michigan  and  the  shipping  of  it  to  Springfield,  O.,  for  sale  in 
and  about  the  latter  place ;  that  the  defendants,  the  Lake  Shore 
&  Michigan  Southern  Eailway  Company  and  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Eailway  Company,  are  com- 
mon carriers  engaged  in  the  transportation  of  property  wholly 
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by  railroad  by  continuous  carriage  between  points  in  the  State 
of  Michigan  and  points  in  other  states,  including  Springfield, 
O.,  and  Columbus,  O.,  and  as  such  common  carriers  are  subject 
to  the  acts  for  the  regulation  of  commerce;  that  the  defendants, 
for  the  transportation  of  ice  shipped  from  Norvell,  Hillsdale^ 
Bankers  and  other  points  in  Michigan  to  Springfield,  O.,  are 
charging  and  collecting  a  rate  of  one  dollar  per  ton,  while  for 
transporting  ice  from  the  same  Michigan  points  over  the  same 
line,  the  Cleveland,  Cincinnati,  Chicago  &  St  Louis,  through 
Springfield,  O.,  to  Columbus,  0.,  tliey  did,  up  to  September  3, 
1901,  collect  eighty  cents  per  ton ;  that  the  collection  by  defend- 
ants of  this  higher  rate  for  the  shorter  haul  to  Springfield  and 
of  the  lower  rate  for  the  longer  distance,  in  the  same  direction, 
to  Columbus  was  in  violation  of  sections  3  and  4  of  the  Act  to 
regulate  commerce. 

The  complaint  further  sets  fortli  that  complainants,  who  deal 
in  natural  ice,  are  compelled  to  compete  at  Springfield  with 
manufactured  ice  and  tJiat  their  margin  of  profit  is  cut  down, 
and  often  destroyed,  by  the  discriminatory  freight  rates  im- 
posed by  the  defendants  on  natural  ice  from  Michigan  points; 
that  defendants'  rate  of  eighty  cents  per  ton  on  carload  lots  to 
Columbus  would  afford  reasonable  compensation ;  that  defend- 
ants' rate  of  one  dollar  per  ton  in  carload  lots  from  Michigan 
points  as  aforesaid  to  Springfield,  0.,  operates,  in  itself  and  in 
comparison  with  defendants'  rates  to  Dayton,  Columbus,  Cin- 
cinnati and  other  points  in  Ohio  and  Pennsylvania,  to  subject 
complainants  to  unreasonable  and  unjust  charges  and  undue 
and  unreasonable  prejudice  and  disadvantage,  in  violation  of 
sections  1  and  3  of  tlie  Act  to  regulate  commerce. 

The  complaint  is  accompanied  by  a  statement  showing  the 
shipments  of  natural  ice  to  complainants  from  Februaiy  10, 
1900,  to  August  30,  1901,  over  defendants'  lines  from  Michigan 
points  to  Springfield,  O.,  and  upon  each  of  these  shipments  an 
alleged  overcharge  of  twenty  cents  jMjr  ton  was  collected  by  the 
defendants,  the  sum  of  the  allq^d  overchai^s  being  $713.47. 

The  complaint  concludes  with  a  prayer  asking  that  an  or- 
der be  made  commanding  said  defendants  to  cease  and  desist 
from  the  alleged  violations  of  law  and  to  make  reparation  to 
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complainants,  and  for  such  other  orders  as  the  Commission  may 
deem  necessary. 

In  answering,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  admits  that  the  complainants  are  engaged  in  buying 
and  shipping  ice  as  alleged,  but  admits  that  it  has  no  line  of 
railroad  running  to  either  Springfield,  O.,  or  Columbus,  O., 
and  that  it  connects  at  Toledo  with  direct  lines  to  Columbus 
and  at  Sandusky  and  Clyde,  O.,  with  lines  direct  to  Springfield 
and  Columbus.  This  defendant  further  admits  and  alleges 
that  it  has  been,  and  is,  engaged  in  transporting  ice  in  carloads 
from  Hillsdale  and  other  Michigan  points  to  point  of  connec- 
tion with  said  other  lines  for  transportation  through  to  Colum- 
bus and  Springfield.  ^ 

It  alleges  that  it  has  published  tariffs  showing  the  rates  es- 
tablished for  such  transportation;  that  from  Hillsdale  and 
other  Michigan  points  named  in  the  complaint  to  Columbus, 
0.,  the  most  direct  route  is  via  this  defendant's  line  to  Toledo, 
and  thence  via  the  Hocking  Valley  Railroad  or  the  Toledo  & 
Ohio  Central  Railway  to  Columbus ;  that  the  rate  fixed  for  ice 
in  carloads  from  said  Michigan  points  to  Columbus,  eighty 
cents  per  ton,  was  established  on  the  basis  of  carriage  over  this 
defendant's  line  to  Toledo,  thence  over  the  Hocking  Valley  or 
the  Toledo  &  Ohio  Central  to  Columbus,  and  that  this  rate  is 
controlled  by  railroad  competition ;  that  the  rate  to  Springfield, 
one  dollar  per  ton,  was  based  on  the  fact  that  ice  carried  to  that 
point  must  either  pass  by  the  aforesaid  route  through  Columbus 
and  thence  by  other  connections  to  Springfield,  or  from  Michi- 
gan points  by  way  of  this  defendant's  line  to  Sandusky  or  Clyde, 
and  thence  via  the  Cleveland,  Cinoinnati,  Chicago  &  St.  Louis 
to  Springfield,  either  of  which  routes  would  make  a  much  longer 
haul  than  the  haul  from  Michigan  points  to  Columbus  via  the 
Lake  Shore  &  Michigan  Southern  and  the  Hocking  Valley  or 
the  Toledo  &  Ohio  Central,  and  for  that  reason  the  rate  to 
Springfield  is  twenty  cents  higher  than  the  rate  to  Columbus; 
that  the  rates  of  eighty  cents  and  one  dollar,  respectively,  to 
Columbus  and  Springfield  are  reasonable,  just  and  legal,  and 
in  fact  are  very  low  rates. 

This  defendant  further  admits  and  avers  that  various  ship- 
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complainants,  and  for  such  other  orders  as  the  Commission  may 
deem  necessary. 

In  answering,  the  Lake  Shore  &  Michigan  Southern  Railway 
Company  admits  that  the  complainants  are  engaged  in  buying 
and  shipping  ice  as  alleged,  but  admits  that  it  has  no  line  of 
railroad  running  to  either  Springfield,  O.,  or  Columbus,  O., 
and  that  it  connects  at  Toledo  with  direct  lines  to  Columbus 
and  at  Sandusky  and  Clyde,  0.,  with  lines  direct  to  Springfield 
and  Columbus.  This  defendant  further  admits  and  alleges 
that  it  has  been,  and  is,  engaged  in  transporting  ice  in  carloads 
from  Hillsdale  and  other  Michigan  points  to  point  of  connec- 
tion with  said  other  lines  for  transportation  through  to  Colum- 
bus and  Springfield.  •  ^ 

It  alleges  that  it  has  published  tariffs  showing  the  rates  es- 
tablished for  such  transportation;  that  from  Hillsdale  and 
other  Michigan  points  named  in  the  complaint  to  Columbus, 
O.,  the  most  direct  route  is  via  this  defendant's  line  to  Toledo, 
and  thence  via  the  Hocking  Valley  Railroad  or  the  Toledo  & 
Ohio  Central  Railway  to  Columbus ;  that  the  rate  fixed  for  ice 
in  carloads  from  said  Michigan  points  to  Columbus,  eighty 
cents  per  ton,  was  established  on  the  basis  of  carriage  over  this 
defendant's  line  to  Toledo,  thence  over  the  Hocking  Valley  or 
the  Toledo  &  Ohio  Central  to  Columbus,  and  that  this  rate  is 
controlled  by  railroad  competition;  that  the  rate  to  Springfield, 
one  dollar  per  ton,  was  based  on  the  fact  that  ice  carried  to  that 
point  must  either  pass  by  the  aforesaid  route  through  Columbus 
and  thence  by  other  connections  to  Springfield,  or  from  Michi- 
gan points  by  way  of  this  defendant's  line  to  Sandusky  or  Clyde, 
and  thence  via  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
to  Springfield,  either  of  which  routes  would  make  a  much  longer 
haul  than  the  haul  from  Michigan  points  to  Columbus  via  the 
Lake  Shore  &  Michigan  Southern  and  the  Hocking  Valley  or 
the  Toledo  &  Ohio  Central,  and  for  that  reason  the  rate  to 
Springfield  is  twenty  cents  higher  than  the  rate  to  Columbus; 
that  the  rates  of  eighty  cents  and  one  dollar,  respectively,  to 
Columbus  and  Springfield  are  reasonable,  just  and  legal,  and 
in  fact  are  very  low  rates. 

This  defendant  further  admits  and  avers  that  various  ship- 
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tance  190  miles.  The  shortest  line  from  Hillsdale  to  Spring- 
field is  via  the  Lake  Shore  &  Michigan  Southern  to  Clyde,  105 
miles,  and  thence  via  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  to  Springfield,  114  miles;  total  distance  219  miles.  The 
short-line  distance  is  therefore  29  miles  greater  to  Springfield 
than  to  Columbus. 

The  testimony  of  complainant  Ulrick  showed  that  the  com- 
plainant firm  had  endeavored  to  extend  their  business  in  the 
handling  of  natural  ice  shipped  from  the  HiUsdale  district  to 
cities  adjacent  to  Springfield,  with  the  result  that  they  found 
that  such  extension  was  barred  except  as  to  one  city,  IJrbana, 
O.,  by  reason  of  the  status  of  rates  for  transportation  to  Spring- 
field and  Columbus,  which  gave  to  Columbus  an  advantage  of 
twenty  cents  per  ton ;  that  the  complainants  estimate  their  losses 
by  reason  of  this  difference  in  rates  at  something  above  one 
thousand  dollars  for  the  year  1900,  and  a  like  amount  for  the 
year  1901;  that  the  difference  of  twenty  cents  per  ton  in  the 
cost  of  ice  to  them  as  compared  with  the  cost  to  shippers  receiv- 
ing ice  at  Columbus  from  Hillsdale  district  points  made  it  im- 
possible for  them  to  compete  with  the  Columbus  dealers  or  with 
dealers  in  natural  and  manufactured  ice  at  Dayton  and  else- 
where. 

While  the  great  bulk  of  the  ice  shipped  from  the  Hillsdale 
district  to  Columbus  passed  over  the  Lake  Shore  &  Michigan 
Southern  from  points  of  origin  to  Toledo  and  thence  over  the 
Hocking  Valley  or  the  Toledo  &  Ohio  Central  to  Columbus,  a 
portion  of  it  was  transported  over  the  Lake  Shore  to  Sandusky 
and  there  offered  to  the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  for  transportation  to  Columbus  at  eighty  cents  per  ton, 
the  competitive  rate,  and  was  accepted  at  that  rate.  While  the 
distance  from  Sandusky  to  Columbus  via  the  Columbus,  San- 
dusky &  Hocking  is  111  miles,  the  distance  from  Sandusbp^  to 
Columbus  via  the  Cleveland,  Cincinnati,  Chicago  &  St  Louis 
is  176  miles.  The  only  line  which  the  Cleveland,  Cincinnati 
Chicago  &  St.  Louis  operates  between  Sandusky  and  Columbus 
passes  through  Springfield,  which  is  by  that  line  45  miles  nearer 
than  Columbus  to  Sandusky  and  Hillsdale  district  points. 

In  1900  and  1901  the  rate  from  Hillsdale  district  points  to 
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Dayton  was  one  dollar  and  to  Cincinnati  one  dollar,  though  the 
distances  are,  respectively,  24  miles  and  84  miles  longer  than 
from  the  same  points  of  origin  to  Springfield,  which  city  had 
the  same  rate  of  one  dollar. 

The  Cleveland,  Cincinnati,  Chicago  &  St  Louis  could  have 
turned  over  the  ice  at  Carey,  O.,  to  another  line  for  Columbus 
and  divided  its  proportion  of  the  rate,  in  which  case  the  ice 
would  not  have  passed  through  Springfield  en  route  to  its  des- 
tination, but  this  change  of  route  would  not  in  any  way  have 
affected  the  interests  of  the  consignees  or  the  complainants  in 
this  case. 

Before  ice  began  moving  in  large  quantities  from  the  Hills- 
dale district,  the  rate  from  Michigan  points  was  the  same,  $1.25 
per  ton,  carloads,  to  both  Columbus  and  Springfield.  Active 
competition  was  inaugurated  by  the  Ann  Arbor  and  Pere  Mar- 
quette company,  which  competition  cut  the  rate  to  $1.10  to  both 
Columbus  and  Springfield.  A  reduction  from  Sandusky  fol- 
lowed, and  the  Lake  Shore  &  Michigan  Southern  made  a  $1.10 
rate  from  Hillsdale  district  points  to  Columbus  via  the  Hock- 
ing Valley.  In  1889,  when  4,000  tons  were  offered  for  ship- 
ment from  the  Hillsdale  district  to  Springfield,  the  Lake  Shore 
&  Michigan  Southern  tried  to  make  a  one-dollar  rate  via  To- 
ledo, the  Cincinnati,  Hamilton  &  Dayton,  and  thence  via  the 
Ohio  Southern  to  Springfield,  but  failed.  Afterwards  a  route 
was  established  from  the  Hillsdale  district  to  Columbus,  via 
Sandusky  and  the  Columbus,  Sandusky  &  Hocking,  with  a  rate 
of  one  dollar.  Upon  this  the  through  rate  to  Columbus  was 
based.  Later,  the  same  rate  was  put  in  over  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis,  via  Sandusky  and  Clyde,  to 
Columbus. 

The  Ann  Arbor  and  Pere  Marquette  took  the  initiative  in 
cutting  down  the  one-dollar  rate  to  Columbus  in  order  to  move 
ice  originating  on  its  lines  and,  as  the  result  of  competition  be- 
tween various  ice  interests  on  those  roads  and  on  the  Lake  Shore 
&  Michigan  Southern,  the  eighty-cent  rate  to  Columbus  was 
made.  This  was  based  on  the  route  via  Toledo  and  the  Hocking 
Valley  or  the  Toledo  &  Ohio  Central,  and  there  is  no  testimony 
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that  this  rate  was  oomplained  of  by  Springfield  until  the  com- 
plaint in  this  case  was  filed. 

Effective  September  3,  1901,  the  rate  of  eighty  cents  to  Co- 
lumbus was  raised  to  one  dollar,  while  the  one^oUar  rate  to 
Springfield  remained  unchanged.  At  the  same  time  that  the 
Columbus  rate  was  raised  ice  rates  were  similarly  raised  to  24 
other  points. 

The  accompanying  map  outlines  the  territory  covered  by  the 
tariffs  considered  in  this  case. 
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Conclusions. 

The  evidence  in  this  ease  and  its  bearing  upon  the  issues 
formed  have  been  so  fully  considered  in  the  foregoing  statement 
of  facts  that  any  extended  discussion  in  relation  thereto  is  un- 
necessary. 

It  is  complained,  first,  that  while  the  rate  on  ice  from  the 
Hillsdale  district,  in  the  State  of  Michigan,  to  Springfield, 
Ohio,  was  and  is  $1.00  per  hundred  pounds,  the  rate  from  the 
same  points  to  Columbus,  Ohio,  was  but  80  cents  for  a  period 
prior  to  September  3,  1901,  and  that  this  differential  in  rates 
(treated  an  unjust  discrimination  against  complainants'  busi- 
ness at  the  city  of  Springfield;  second,  that  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Kailway  Company  in  the  carriage 
of  this  freight  to  Columbus  violates  the  long  and  short  haul 
clause  of  the  Act  to  regulate  commerce ;  third,  that  the  rate  to 
Springfield  in  question  is  unreasonably  high  when  compared 
with  the  rates  to  Cincinnati  and  other  points  in  the  States  of 
Ohio  and  Pennsylvania,  the  haul  to  the  last-named  points  be- 
ing longer  than  it  is  to  Springfield  or  Columbus. 

We  shall  consider  these  questions  in  the  order  named. 

The  facts  show  that  by  the  shortest  rail  line  the  distance  from 
Hillsdale  to  Columbus  is  20  miles  less  than  the  distance  by  the 
shortest  rail  line  from  Hillsdale  to  Springfield.  This  fact,  to- 
gether with  the  further  fact  that  there  is  sharp  railroad  compe- 
tition at  Columbus  in  the  carriage  of  this  product  which  does 
not  prevail  at  Springfield,  is  the  reason  given  why  the  rate  to 
Columbus  was  made  20  cents  less  than  the  rate  to  Springfield. 

While  this  adjustment  of  rates  may  have  worked  discrimina- 
tion against  Springfield,  yet  we  are  unable  to  find  from  the  evi- 
dence in  tlie  record  that  such  discrimination  was  unjust,  in  the 
sense  contemplated  by  the  law  as  meriting  condemnation. 

Regarding  the  second  question,  it  may  be  said  that  the  freight 
in  question  originatx^s  on  a  line  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company  and  is  carried,  in  every  instance^ 
over  the  rails  of  that  company  to  Toledo.  At  this  point  por- 
tions of  tlie  ice  destined  to  Columbus  and  Springfield  are  de- 
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livered  to  the  Hocking  Valley  Railway  Company  and  to  the 
Toledo  &  Ohio  Central  Railway  Company,  whidi  roads  have 
each  a  direct  line  to  Columbus,  and  also  by  their  connections 
reach  Springfield.  Other  portions  of  the  ice  brought  to  Toledo 
by  the  Lake  Shore  &  Michigan  Southern  Bailway  Company  are 
carried  by  this  company  on  its  own  rails  either  to  Sandusky  or 
Clyde,  where  it  is  delivered  to  the  Cleveland,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Company,  which  by  its  own 
rails  reaches  both  Columbus  and  Springfield.  It  has  a 
direct  line  from  Sandusky  to  Springfield,  but  in  order  to 
transport  freight  to  Columbus  over  its  own  rails  it  must  take 
it  through  Springfield  where  the  freight  is  transferred  to  an- 
other line  of  the  company,  and  then  carried  on  to  Columbus,  a 
distance  of  45  miles.  It  will  be  observed  that  the  shortest  dis- 
tance by  rail  from  Sandusky  to  Columbus  is  much  less  than  the 
distance  direct  from  Sandusky  to  Springfield,  and  that  the  line 
made  by  the  Cleveland,  Cincinnati,  Chicago  &  St  Louis  is 
much  the  longest  rail  line  between  Sandusky  and  Columbus. 
The  published  tariff  which  established  an  80-cent  rate  to  Co- 
lumbus over  the  Cleveland,  Cincinnati,  Chicago  &  St  Louis 
through  Springfield,  it  is  insisted,  constitutes  the  violation  of 
the  Act  to  regulate  commerce  complained  of. 

This  defendant,  however,  insists  that  it  is  not  responsible  in 
any  way  for  the  Columbus  rate ;  that  from  Toledo  to  Columbus 
the  rate  is  fixed  by  the  Hocking  Valley  Railway  Company^ 
which  is  the  shortest  rail  line  between  those  points,  and  that 
from  Sandusky  to  Columbus  the  rate  is  fixed  by  the  Columbus^ 
Sandusky  &  Hocking  Railroad  Company,  which  is  the  shortest 
line  between  those  points.  This  defendant  maintains  that  un- 
der these  circumstances  it  is  compelled  to  meet  the  Columbus 
rate  or  go  out  of  the  ice  carrying  business  at  that  point ;  that 
if  it  does  not  carry  the  freight  to  Colimibus  for  80  oenta^  the 
freight  will  be  carried  by  other  and  shorter  lines  and  that  the 
result  will  in  that  event  be  the  same  to  the  business  of  complain- 
ants; and  from  all  the  facts  and  circumstances  appearing  in 
this  record,  there  is,  it  seems  to  us,  much  plausifailily  in  ibis 
conclusion. 

The  evidence  in  the  record  bearing  upon  the  remaining  qoBBr 
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City,  Missouri,  581  miles ;  and  that  by  way  of  the  Missouri  Pa- 
cific Eailway  Wichita  is  404  miles  from  Sugar  City,  Colorado^ 
and  Kansas  City,  583  miles. 

Complainant  further  alleges  that,  although  shipments  from 
Eocky  Ford  to  Kansas  City  over  the  A.,  T.  &  S.  F.  Railway 
pass  through  Hutchinson  and  Newton,  the  rates  per  hundred 
pounds  on  sugar  in  carload  lots  are  32^/ j  cents  to  Hutchinsoiv 
Xewton,  Wichita"  and  Arkansas  City,  JCansas,  and  25  cents  to 
Kansas  City,  Missouri;  and  that,  although  shipments  from 
Sugar  City  over  the  Missouri  Pacific  to  Fort  Scott,  Elansas,  pass 
through  Wichita,  the  rates  are  32%  cents  per  hundred  pounds 
on  the  transportation  of  sugar  from  Sugar  City  to  Wichita  and 
Lamed,  Kansas,  27  cents  to  Fort  Scott,  Kansas,  25  cents  to  Kan- 
sas City,  Missouri,  and  30  cents  to  St.  Louis,  Missouri. 

That  such  rates  are  unjust  and  unreasonable,  generally  and 
relatively,  subjecting  Wichita,  its  mercliants,  dealers  and  ship- 
pers to  unreasonable  prejudice  and  disadvantage;  and  the  com- 
plainant prays  for  an  order  restraining  the  defendants  from 
such  violation  of  the  Act  to  regulate  commerce. 

The  answer  of  the  Missouri  Pacific  Eailway  Company  admit* 
the  principal  allegations  of  the  complaint,  denying,  however,  the 
accuracy  of  rates  quoted  and  averring  that  different  circumstan- 
ces and  conditions  existing  at  Fort  Scott,  Kansas,  justify  the 
lesser  rate  to  that  point  than  to  Wichita  though  both  are  on  the 
same  line,  and  Fort  Scott  is  the  longer  distance;  and  enters 
a  general  denial  of  any  violation  of  the  Act  to  r^ulate  com- 
merce. 

The  answer  of  the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  specifically  admits  the  allegations  of  the  complaint, 
except  in  section  6,  to  which  it  enters  general  denial  of  viola- 
tion of  sections  1,  2,  3  or  4  of  the  Act;  and  justifies  the  lower 
rate  to  Kansas  City  on  the  ground  that  Kansas  City  is  a  greater 
railroad  center  than  Wichita  and  is  subject  to  competition  from 
a  number  of  lines  greater  than  the  number  competing  at  Wichita. 

The  facts  as  presented  by  the  complaint,  answer,  testimony, 
and  arguments  are,  so  far  as  they  relate  to  the  issue,  as  follows : 

Wichita,  the  locality  which  the  complaint  alleges  is  unjustly 
discriminated  against,  is  on  the  line  of  the  Missouri  Pacific  Rail- 
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way  from  Sugar  City  to  Fort  Scott,  and  is  28  miles  by  rail 
from  Newton,  the  latter  being  on  the  direct  line  of  the  Atchison,. 
Topeka  &  Santa  Fe  Eailway  from  Kocky  Ford  to  Kansas  City. 

From  Sugar  City,  Colorado,  the  distance  to  Wichita  is  405 
miles;  to  Kansas  City  569  miles;  to  St.  Louis  842  miles. 

From  Rocky  Ford,  Colorado,  the  distance  to  Newton  is  380 
miles ;  to  Wichita  407  miles ;  to  Arkansas  City  460  miles ;  and 
to  Kansac  City  581  miles. 

The  rates  at  the  date  of  filing  complaint  were  as  follows :  To 
Kansas  City  25  cents;  to  Fort  Scott  27  cents;  to  Hutchinson, 
Newton,  Arkansas  City,  Lamed  and  Wichita  32%  cents,  and 
to  St.  Louis  30  cents  per  100  pounds. 

The  Missouri  Eiver  points  are  in  a  territory  which  is  the- 
common  meeting  ground  of  the  world's  sugars,  and  the  competi- 
tion of  markets,  of  railway  lines,  and  by  water  has  kept  the  rates, 
in  this  territory  in  a  condition  of  disturbance.  The  New  York 
rate  on  sugar  is  34  cents  per  100  pounds  to  Kansas  City,  about 
1,500  miles,  and  42  cents  to  Wichita;  the  through  rate  to  the 
latter  point  being  7  cents  less  than  the  combination  rate  of  34 
cents  to  Kansas  City  and  15  cents  local. 

California  sugar  reaches  Kansas  City  at  a  rate  of  55  cents 
with  a  full  local  back  to  Wichita  of  15  cents,  making  the  through 
rate  to  Wichita  70  cents  per  100  poimds. 

The  Mallory  line  via  Galveston  had  a  33-cent  rate  to  Kansas- 
City.     The  New  Orleans  rate  was  then  reduced  from  27  to  22 
cents  to  Kansas  City. 

Colorado  sugars  reached  Kansas  City  at  25  cents,  and  Wichita 
and  other  points  between  at  321^  cents. 

Lehi,  Utah,  had  the  California  rate  to  Kansas  City;  and  for 
a  short  time  this  rate  was  also  used  at  Wichita,  but  the  Califor- 
nia intermediate  rate  was  soon  applied  to  Wichita  and  the  rates 
are  now  the  same  as  the  coast  rates,  55  and  70  cents  per  100* 
pounds. 

When  tlie  beet  sugar  enterprises  were  about  to  be  inaugu- 
rated at  the  Colorado  points,  the  projectors,  sensible  of  the  great 
extent  to  which  they  were  dependent  upon  transportation  rates 
to  secure  markets,  sought  conferences  with  the  railroad  authori- 
ties to  learn  what  burdens  would  be  imposed  upon  their  products- 
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By  way  of  encourageineut  to  the  establishment  of  the  business, 
which  would  add  to  the  wealth  of  a  territory,  enhance  the  value 
of  the  lands,  add  to  the  population  and,  directly  and  incident- 
ally, increase  the  volume  of  business,  the  railways  offered  a  rate 
of  25  cents  per  100  pounds  to  Kansas  City.  This  was  one-half 
the  rate  from  the  Pacific  coast  in  effect  at  that  time  and  was 
satisfactory,  as  was  the  explanation  that  the  25-oent  terminal 
rate  to  Kansas  City  could  not  be  applied  to  intermediate  points, 
but  that  as  the  Kansas  City  rate  from  Colorado  points  was  one- 
half  of  the  California  rate,  the  local  back  to  Wichita  and  other 
points  would  be  7^  cents  per  100  pounds,  or  one-half  the  local 
rate  charged  on  Coast  sugar,  which  was  15  cents.  This  explains 
the  odd  rate  of  32^  cents  per  100  poimds  to  Wichita  and  other 
points  from  the  Colorado  refineries,  which  was  considered  by  the 
refiners  at  least  a  living  rate,  since,  on  that  understanding  the 
sugar  industry  was  established. 

But  the  dealers  in  Wichita  find  themselves  confined  to  a  nar- 
row territory,  not  only  because  they  are  charged  from  the  Colo- 
rado refineries  rates  higher  than  those  charged  Kansas  City,  but 
also  because  out  of  Wichita  a  class  rate  on  sugar  prevails  higher 
than  the  commodity  rate  on  this  article  out  of  Kansas  City;  the 
result  being  that  Kansas  City  sugar  meets  Wichita  sugar  in  com- 
petition witliin  a  comparatively  few  miles  of  the  latter  city. 

Since  the  filing  of  the  complaint  various  tariffs  have  been 
filed  by  the  defendant  roads  making  certain  changes  in  the  rates 
in  dispute  from  Sugar  City  and  Rocky  Ford  to  Wichita,  as  is 
Bho^vn  by  the  following  statement : 
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The  defendant  roads,  having  complied  with  the  contention  of 
the  complainant  and  interveners  by  the  establishment  and  pub- 
lication of  rates  on  sugar  from  Sugar  City  and  Rocky  Ford,  Col- 
orado, to  Wichita  and  Hutchinson,  Kansas,  no  higher  than  thooe- 
in  effect  to  Kansas  City,  have  removed  the  cause  of  complaint^ 
thus  avoiding  the  necessity  of  any  order,  and  the  complaint  is- 
therefore  dismissed. 
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S.  S.  DAISH  &  SOXS 

V. 

THE  CLEVELAND,  AKRON  &  COLUMBUS  RAILWAY 
COMPANY  AND  THE  BALTIMORE  &  OHIO  RAIL- 
ROAD COMPANY. 


Decided  June  18,  1903, 


Complainant  alleged  unjust  discrimination  against  it  in  favor  of  other  ship- 
pers by  reason  of  unreasonable  delay  in  forwarding  and  delivering  a  car- 
load of  hay  consigned  from  Condit,  0.,  to  Washington,  D.  C,  and 
prayed  for  an  award  of  damages.  Held,  That  no  unjust  discrimination 
or  undue  prejudice  to  complainant  having  been  shown,  the  complaint 
should  be  dismissed. 

John  B.  Daish  for  complainant. 

Hugh  L,  Bond  for  Baltimore  &  Ohio  R.  R.  Co. 

A,  P.  Burgwin  for  Cleveland,  Akron  &  Columbus  Ry.  Co. 

Repoet  and  Opinion  of  the  Commission. 
Yeomaxs,  Commissioner: 

The  complainant  in  this  case  is  a  corporation  located  in  Wash- 
ington, D.  C,  and  dealing  in  hay  and  other  merchandise.  The 
defendants  are  common  carriers  by  railway  engaged  in  interstate 
commerce. 

Complainant  claims  that  defendants  are  guilty  of  unjust  dis- 
crimination by  reason  of  unreasonable  delay  in  forwarding  and 
deliveriiiir  a  carload  of  baled  hay  from  Condit,  O.,  to  Washing- 
ton, T).  C,  resulting  in  damages  to  complainant  in  the  sum  of 
$1,159.20  for  the  payment  of  which  an  order  of  the  Commission 
is  prayed  for. 

Defendants  deny  any  unreasonable  delay  or  unjust  discrim- 
ination. 
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Fi:n)iNo  OF  Facts. 

There  is  no  real  disagreement  as  to  the  facts  in  this  case,  the 
controversv  being  mainly  as  to  whether  th^  establish  any  yi<^- 
lion  of  the  Act  to  regulate  commerce. 

During  the  recent  great  strike  of  anthracite  coal  miners  and 
Bubf^uently,  until  the  demand  for  anthracite  fuel  was  some- 
what relieved  by  a  new  supply,  there  existed  an  unprecedented 
congestion  of  traffic  upon  all  lines  of  railroad  connecting  with 
the  field  of  bituminous  coal,  which  was  largely  used  to  supply 
the  deficiency  of  anthracite.  This  congestion  resulted  in  more 
than  usual  delay  in  the  forwarding  and  delivery  of  freight — 
especially  eastrbound  freight — over  railway  lines  through  this 
bituminous  territory,  and  particularly  the  Baltimore  &  Ohio 
Railroad,  which  is  one  of  the  principal  carriers  of  bituminous 
coal. 

The  production  of  hay  in  the  eastern  sections  of  the  United 
States,  including  West  Virginia,  Virginia  and  Maryland,  dur- 
ing the  season  of  1902,  was  very  much  less  than  usual,  and  in- 
adequate to  supply  the  demand  at  Baltimore,  Washington  and 
other  points.  To  meet  this  demand  complainant  and  others  in 
Washington  endeavored  to  ship  hay  from  Ohio  and  other  States 
west  of  the  bituminous  coal  field.  The  traffic  conditions  inter- 
fering with  speedy  shipment  of  hay  over  lines  in  the  West  in- 
duced the  purchase  of  the  commodity  at  the  eastern  points  named 
from  any  source  where  it  could  be  secured,  and  caused  an  in- 
crease in  price  at  such  points  of  from  one  to  two  dollars  per  ton 
over  the  prices  which  would  otherwise  have  prevailed. 

In  the  usual  course  of  business  Messrs.  J.  P.  McAlister  & 
Company,  on  December  8,  1902,  shipped  from  Condit,  Ohio, 
via  the  Cleveland,  Akron  &  Columbus  Railway,  and  the  Balti- 
more &  Ohio  Railroad,  defendants,  a  car  of  baled  hay  weighing 
20,000  lbs,  at  a  rate  of  20  cents  per  hundred  pounds  to  complain- 
ant at  Washington,  D.  C.  The  car  arrived  at  Colimibus,  the 
junction  of  the  defendants'  roads,  December  10.  Some  unoer- 
tainty  exists  as  to  the  exact  date  of  its  delivery  to  the  Baltimore 
&  Ohio  Railroad  Company;  but  it  is  conceded  by  coimsel  for 
said  company  that  the  car  came  into  its  possession  sometime  pre- 
vious to  December  27.   On  January  29,  1903,  complainant  ten- 
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dered  to  the  agent  of  the  Baltimore  &  Ohio  Railroad  Company 
at  Washington,  D.  C,  the  bill  of  lading  and  the  freight  charge 
on  the  car  of  $40  and  $1.00  terminal  charge  at  Columbus,  when 
he  was  informed  by  the  agent  of  the  company  that  the  car  was 
not  in  Washington;  whereupon,  complainant  commenced  this 
proceeding  before  the  Commission,  January  31. 

In  consequence  of  the  great  difficulty  and  delay  in  forwarding 
and  delivering  east-bound  freight  from  territory  west  of  the  bi- 
tuminous coal  region,  the  Baltimore  &  Ohio  Railroad  Company 
issued  to  its  connections  what  are  termed  "embargo  notices'*  to 
the  effect  that  certain  kinds  of  freight  would  not  be  accepted 
by  it 

The  first  embargo  notice  was  issued  December  26,  1902,  and 
this  was  followed  by  others  with  modifications  or  changes  as 
follows : 

"On  and  after  December  27th,  imtil  further  notice,  the  Balti- 
more &  Ohio  Railroad  cannot  accept  carload  freight,  except  live 
stock  and  perishable,  from  connections  west  of  Pittsburg,  Wheel- 
ing and  Parkersburg,  destined  to  points  on,  or  via,  its  lines  east 
of  Pittsburg,  Moundsville  and  Parkersburg." 

"On  and  after  January  5th,  until  further  notice,  the  Balti- 
more &  Ohio  Railroad  cannot  accept  carload  freight,  except  live 
stock  and  perishable,  from  connections  at  jimction  points  west 
of  Pittsburg,  Wheeling  and  Parkersburg,  destined  to  points  on, 
or  via,  its  lines  east  of  Versailles,  Pa.,  Moundsville  and  Parkers- 
burg, W.  Va." 

"On  and  after  January  6th,  until  further  notice  the  Baltimore 
&  Ohio  Railroad  cannot  accept  carload  freight  from  connections, 
except  as  noted  below,  at  junction  points  west  of  Pittsburg,  Al- 
legheny, Wheeling  and  Parkersburg,  destined  to  points  on,  or 
via,  its  lines  east  of  Versailles,  Pa.,  Moundsville  and  Parkers- 
burg, W.  Va. 

"The  following  traffic  is  excepted  from  this  embargo  notice : 

"First  Live  stock,  perishable  freight,  and  material  or  sup- 
plies for  the  Baltimore  &  Ohio  Railroad  Company. 

"Second.  Freight  loaded  within  the  switching  limits  of  con- 
necting lines  at  B.  &  O.  junction  points  on  and  north  of  the  line 
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from  Allegheny  to  Chicago,  inclusive.  (Xote  that  traflSc  loaded 
within  tlie  switching  limits  of  connecting  lines  at  B.  &  O.  junc- 
tions south  of  Akron,  south  of  Warwick,  south  of  Lodi  or  south 
of  Chicago  Junction,  is  not  exempted  from  the  embargo.)" 

"Effective  on  and  after  January  2vSth,  until  further  notice  the 
Baltimore  &  Ohio  Railroad  cannot  accept  carload  freight  from 
connections  at  Wheeling,  W.  Va.,  or  at  junctions  west  of  Pitts- 
burg and  Allegheny,  Pa.,  and  Wheeling  and  Parkersburg,  W. 
Va-,  when  destined  to  points  on,  or  via,  tlie  B.  &  O.  B.  R.  east 
■of  Cumberland,  Md. 

"The  following  traffic  is  exempted  from  this  embargo: 

"First.  Live  stock,  perishable  freight,  and  material  or  sup- 
plies for  tlie  Baltimore  &  Ohio  Railroad  Company. 

"Second.  Freight  loaded  within  the  switching  limits  of  con- 
necting lines  at  B.  &  O.  R.  R.  junction  points. 

"Third.  Freight  originating  on  the  B.  &  0.  S.  W.  R.  R." 

"Effective  on  and  after  February  5th,  imtil  further  notioe  the 
Baltimore  &  Ohio  Railroad  cannot  accept  carload  freight  from 
connections  at  Wheeling,  W.  Va.,  or  at  junctions  west  of  Pitts- 
burg and  Allegheny,  Pa.,  and  \\Tieeling  and  Parkersburg,  W. 
Va.,  when  destined, 

"First  to  Green  Spring,  W.  Va. 

"Second.  To  points  on  connecting  lines,  via  Cherry  Run  op 
Martinsburg,  W.  Va. 

"Third.  To  points  on,  or  via,  the  B.  &  0.  R.  R.  east  of  Balti- 
more, Md. 

"The  following  is  exempted  from  this  embargo: 

"(a)  Live  stock,  perishable  freight,  and  material  or  supplies 
for  the  Baltimore  &  Ohio  Railroad  Co. 

"(b)  Freight  loaded  v/ithin  tlie  switching  limits  of  oonnectr 
ing  lines  at  B.  &  O.  R.  R.  junction  points. 

"(c)   Freight  originating  on  B.  &  0.  S.  W.  R.  R." 

Supplement  No,  1  to  Embargo  Xotico  No.  26  read  as  fol- 
lows : 

"Effective  jMarch  lOtli,  the  embargo  placed  by  this  companv 
on  carload  freight  from  Western  connections  in  Embargo  Notioe 
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No.  26  will  be  raised  and  shipments  may  be  resumed  as  hereto- 
fore.'' 

Previous  to  these  embargoes  a  precautionary  embargo  notice 
had  been  issued  and  was  in  force  during  the  Gv  A.  R.  encamp- 
ment at  Washington,  in  October,  1902. 

As  asserted  by  defendants,  the  object  of  these  notices  was  to 
prevent  the  crowding  of  the  main  tracks  of  the  road  over  which 
coal  was  being  transported,  and  keep  the  lines  open  for  the  car- 
riage of  coal  and  other  kinds  of  freight  excepted  from  the  em- 
bargo ;  to  release  and  forward  as  rapidly  as  possible  freight  al- 
ready in  its  yards  and  upon  its  sidings  and  that  its  movement 
might  not  be  prevented  or  delayed  by  new  freight  offered  by  con- 
necting roads  which,  if  accepted,  would  only  increase  the  exist- 
ing congestion. 

The  Baltimore  &  Ohio  Railroad  Company  undertook,  as  far 
as  possible,  to  carry  freight  originating  on  its  own  lines  and  in 
its  own  yards,  in  preference  to  that  offered  by  its  connections, 
and,  therefore,  no  embargo  was  placed  on  such  traffic.  Modifi- 
cations or  changes  of  the  embargo  notice  of  December  26  were 
made  from  time  to  time  as  the  conditions  of  traffic  justified,  and 
freights  were  received  from  such  sections  of  the  country  and  of 
such  character  of  shipment  as  could  be  most  easily  forwarded, 
or  which  offered  the  least  inconvenience  to  shippers  and  the  least 
obstruction  to  the  movement  of  coal  and  other  necessary  traffic 
over  its  own  line.  It  was  not  unusual  for  restrictions  to  be 
placed  upon  certain  kinds  of  traffic  to  certain  places,  but  no  such 
general  restriction  had  ever  before  been  found  necessary. 

Similar  restrictions  upon  traffic  were  made  by  other  railway 
companies  on  the  rail  lines  they  operated  over  which  coal  was 
being  transported  during  this  strike  period. 

It  is  shown,  however,  that  cars  of  hay  were  carried  over  the 
lines  of  the  Baltimore  &  Ohio  Railroad  Company,  defendant^ 
from  western  points  to  Washington  and  Baltimore,  as  follows: 
9  I.  C.  C.  Rep.— 34. 
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Of  the  foregoing  list,  which  includes  the  car  complained  of, 
three  from  Valparaiso  were  shipped  from  two  to  six  weeks  be- 
fore the  shipment  of  complainant's  car  and  were  from  44  to  66 
days  in  transit  Complainant's  car  was  65  days  in  transit  The 
cars  from  Yale  and  Flint,  Mich.,  shared  the  same  fate  of  delay 
with  other  shipments,  having  been  in  transit  52  and  39  days,  re- 
spectively. Cars  from  the  Grand  Trunk  Ry.  were  north  of  the 
line  from  Allegheny  to  Chicago,  and  at  the  date  of  shipment 
were  not  covered  by  the  embargo.  Cars  from  Wellington,  Ohio, 
and  Meadville,  Pa.,  were  taken  up  by  the  Baltimore  &  Ohio 
Railroad  east  of  Pittsburg,  and,  therefore,  escaped  the  embargo. 
The  last  seven  cars  in  the  list  originated  on  the  line  of  the  Balti- 
more and  Ohio  Railroad,  and  were  not  covered  by  the  embargo. 
The  only  cars  which  seem  to  have  "slipped  through"  the  em- 
bargo (in  the  language  of  one  of  the  witnesses)  were  two,  one 
from  the  Pere  Marquette  road,  which  occupied  only  21  days, 
and  the  other  from  Jasper,  Mich.,  which  occupied  16  days.  The 
average  period  elapsing  between  shipment  and  delivery  of  cars 
received  from  connecting  lines  was  35  days — ^the  shortest  period 
being  14  days  and  the  longest  66  days,  while  the  average  period 
of  transit  for  the  seven  cars  originating  at  points  on  the  Balti- 
more &  Ohio  Railroad  was  16  days.  One  witness  testified  that 
it  was  not  unusual  during  this  period  for  a  car  to  be  out  for  two 
months ;  but  that  time  was  longer  than  the  average. 

The  complainant  alleges  that  ten  days  is  a  reasonable  time  for 
shipment  and  delivery  of  carload  freight  from  the  section  where 
this  car  originated  to  Washington ;  and  while  there  is  no  direct 
testimony  on  the  point,  it  is  not  specifically  denied  and  may  be 
assumed  to  be  correct. 

Complainant,  on  account  of  failure  of  arrival  of  carload  of 
hay  when  expected,  was  under  the  necessity  of  purchasing  lo- 
cally another  car  at  a  net  cost  of  $258.60,  or  $20.00  per  ton. 

The  car  purchased  in  Condit,  Ohio,  did  not  arrive  in  Wash- 
ington until  February  10  or  11,  when  complainant  was  notified 
of  the  fact,  but  did  not,  however,  accept  the  car  until  about  Feb- 
ruary 20,  the  delay  having  occurred  pending  the  arrival  at  an 
imderstanding  that  acceptance  of  the  car  and  payment  of  charges 
would  not  prejudice  complainant's  claim  under  this  proceeding. 
9  I.  C.  C.  Rep. 


nk    ^ 


520  INTERSTATE     COMMERCE    REPOBTS. 

Complainant  paid  draft  of  $114.16  for  cost  of  hay  on  Jantt- 
ary  29,  and  about  February  20  paid  the  freight  charge  of  $41 
above  referred  to,  total  $154.16,  with  the  demurrage  charge  of 
eight  dollars  added  for  the  time  elapsing  from  arrival  of  car  un- 
til its  acceptance,  less  48  hours  under  the  ordinary  rule  of  the 
company. 

Had  the  car  arrived  in  the  usual  time  it  could  have  been  sold 
for  $16.50  to  $17  per  ton,  or  for  $165  to  $170.  When  the  car 
finally  came  into  the  possession  of  complainant  it  was  sold  for 
$19  per  ton,  or  $190,  or  $2.00  to  $2.50  per  ton  more  than  it 
could  have  been  sold  for  had  it  arrived  within  the  ordinaiy 
jjeriod  of  transit,  and  at  an  advance  of  $35.84  over  cost  and 
freight. 

CONCLUSIOXS. 

From  the  foregoing  statement  of  facts  the  Commission  arrives 
at  the  following  conclusions : 

The  anthracite  coal  strike,  for  which  the  defendant  railroad 
companies  do  not  appear  to  be  in  any  way  responsible,  necessi- 
tated the  transportation  of  bituminous  coal  from  the  mines  in 
West  Virginia,  Maryland  and  Pennsylvania  to  eastern  points  to 
supply  the  demand  for  fuel  for  industrial  and  domestic  use,  and 
this  oi)erated  to  prevent  the  shipment  of  some  other  classes  of 
freight  Defendants  probably  had  the  right  to  give  such  freight 
the  preference,  and  it  was  not  improper  that  live  stock,  perish- 
able freights,  and  material  or  supplies  for  the  railroad  should  be 
excepted  from  any  embargo  imposed. 

It  was  also  proper  that  embargo  notices  should  be  given  such 
connecting  lines  so  as  to  avoid  the  further  congestion  of  freight 
in  junction  freight  yards ;  and  in  the  forwarding  of  freight  re- 
ceived from  connecting  lines  it  was  proper  that  cars  should  be 
forwarded  as  far  as  practicable  in  the  order  of  their  receipt,  so 
that  there  should  be  no  unreasonable  discrimination  or  prefer- 
ence which  might  be  avoided. 

Analyzing  the  testimony  regarding  the  various  cars  passing 
over  defendants'  lines,  it  is  found  that  only  two  (one  from  Jas- 
per, ilich.,  and  one  from  the  Pere  Marquette  R.  R.)  "slipped 
through"  to  destination  after  the  receipt  and  before  the  delivery 
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of  coiiiplainant's  car,  showing  that  the  embargo  was  practically 
maintained  and  enforced,  and,  therefore,  no  cause  exists  for  any 
complaint  or  discrimination  in  favor  of  individuals.  Neither 
does  there  appear  to  have  been  any  undue  preference  given  or 
f avoids  shown  to  localities  by  defendants  to  the  undue  prejudice 
or  disadvantage  of  complainant,  or  the  dealers  in  Washington 
and  Baltimore;  there  being  a  general  inability  to  supply  cars  as 
well  as  motive  power — engines — for  the  movement  of  freight 

The  necessity  for  keeping  open  for  traffic  the  two  main  tracks 
of  defendants'  lines  east  of  Cumberland  required  great  care  so 
that  passenger  travel  and  extraordinary  and  necessary  freight 
transportation  should  not  be  obstructed  or  interfered  with. 

The  Commission,  however,  is  unable  to  find  from  the  testi- 
mony that  any  undue  or  unreasonable  prejudice  or  disadvantage 
resulted  to  complainant,  or  that  the  defendants  were  guilty  of 
unjust  discrimination  by  reason  of  any  of  the  acts  complained 
of.  The  complaint  therefore  should  be  dismissed. 
0  T.  C.  C.  Rep. 
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IN  THK  MATTER  OF  THE  APPLICATIONS  OF  CEB- 
TAIX  RAILliOAU  COMPiVNIES  FOR  AN  EXTEN- 
SION OF  TIME  WITHIN  WHICH  TO  COMPLY 
WITH  THE  PROVISIONS  OF  THE  ACT  OF 
MARCH  L>,  1003,  RELATING  TO  SAFETY  APPLI- 
ANCES. 


Decided  October  loth,  100S. 


1.  The  discretionary  power  lodged  with  the  CommiaBion  to  extend  the  pt* 

riod  of  time  within  which  carriers  are  required  to  comply  with  tbt 
Safety  Appliance  Act,  as  amended  March  2,  1903,  was  plainly  designed 
to  afford  relief  in  cu:«es  which  would  otherwise  inflict  special  hardship 
upon  the  public  and  the  carriers,  and  should  only  be  exercised  under 
such  circumstances  and  for  such  short  length  of  time  as  were  oontem* 
plated  by  the  framers  of  the  statute  and  are  plainly  inferable  from  its 
terms. 

2.  Extensions  of  time  gnintod  to  petitioning  carriers  to  comply  with  oef> 

tain  provisions  of  the  Act  of  March  2.  1903,  amending  the  Safety  Appli- 
ance Act  of  March  2.  1893.  as  amended  April  1.  1896. 

K.  D.  Ki'nna,  Koberi  Dunlap  and  A.  B.  Browne  of  Britton  dt 
Graify  for  tiio  Atchisi^n,  Topeka  &  Santa  Fe  Railway  System. 

A.  B.  Browne  of  Britton  &  Gray  for  the  St  Louis  &  San 
Francisco  Kailit>aJ  Conipany  and  affiliated  lines. 

Edgar  ./.  Rich  for  the  Boston  &  Maine  Railroad. 

Joseph  /.  Doran  and  Theodore.  W.  Heath  for  the  Norfolk  k 
Western  Railway  (,'unipany. 

Ueon/e  V,  Masscy.  Fixincis  I.  (rouen  and  L.  L.  Gilbert  for 
the  PoTinsylvania  iiailroad  Company  and  affiliated  lines;  and 
the  Grand  Rai)ids  vt  Indiana  Railway  Company. 

William  J.  Kelly  for  ihe  Long  Island  Railroad  Company. 

Robert  Ramsey  for  the  Cincinnati,  Hamilton  &  Dayton  Rail- 
way Company:  and  the  Cincinnati,  Indianapolis  &  Western 
Railway  Company. 

Ueorye  b\  Brownell  and  II.  A.  T'lylor  for  the  Erie  Railroad 
Company  and  aiHliatiHl  lines. 
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J.  F,  Vaile  for  the  Denver  &  Rio  Grande  Railroad  Company. 

E.  C.  Henderson,  E.  E.  Whitted  and  Tyson  8.  Dines  for  the 
Colorado  &  Southern  Railway  Company. 

F.  H.  Janvier  for  the  Lehigh  Valley  Railroad  Company. 

H.  L.  Bond,  Jr.,  and  Geo.  Dobbins  Penniman  for  the  Balti- 
more &  Ohio  Railroad  Company. 

Claudian  B.  Northrup  for  iJie  Hartwell  Railway  Company, 
J.  t).  Matlieson,  Lessee. 

C.  0,  Hunter  for  the  Hocking  Valley  Railway  Company; 
Kanawha  &  Michigan  Railway  Company ;  Toledo  &  Ohio  Cen- 
tral Railway  Company,  and  the  Zanesville  &  Western  Railway 
Company. 

L,  Harry  Richards  for  the  Potomac,  Fredericksburg  &  Pied- 
mont Railroad  Company. 

/.  B.  Flanders  for  the  Detroit  Southern  Railroad  Company. 

Hooper  &  Dykes  for  the  Albany  &  2Torthern  Railway  Com- 
pany. 

P.  H.  Morrissey  for  the  Brotherhood  of  Railroad  Trainmen. 

John  J.  Hannahan  for  the  Brotherhood  of  Locomotive  Fire- 
men. 

A.  B.  Garretson  for  the  Order  of  Railway  Conductors. 

Frank  T,  Hawley  for  the  Switchmen's  Union  of  North  Amer- 
icn. 

Report  and  Opinion  of  the  Commission. 

1\NAPP^  Chairman: 

The  Act  of  Congress  of  March  2,  1893,  commonly  known  as 
the  Safety  Appliance  Law,  amended  April  1,  1896,  was  further 
amended  in  important  particulars  by  an  Act  approved  March 
2,  1903.  This  amendment  by  its  terms  was  to  take  effect  Sep- 
tember 1,  1903.  The  original  law  authorized  the  Commission 
^^ipon  full  hearing  and  for  good  cause"  to  extend  the  period 
\\athin  which  any  common  carrier  should  comply  with  its  re- 
quirements. This  authority  was  continued  in  the  amending 
statute  and  applies  to  its  provisions.  TTie  matters  herein  con- 
sidered and  tlie  orders  made  by  the  Commission  relate  exclusive- 
ly to  the  amendment  of  1903. 

Shortly  after  the  passage  of  this  amendment,  and  imder  date 
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of  April  6,  1903,  the  Commission  mailed  a  pamphlet  copy  of  the 
law  with  its  amendments  to  every  operating  railroad  company 
in  the  United  States,  so  far  as  known,  together  with  a  letter  call- 
ing attention  to  the  changes  made  by  this  last  amendment. 
Among  other  things  it  was  pointed  out  that,  whereas  the  original 
law  applied  to  interstate  trains  and  cars  used  in  interstate  com- 
merce, the  amended  act  applies  to  all  roads  engaged  in  interstatf^ 
commerce  and  generally  to  all  vehicles  used  upon  such  roads. 
The  object  of  this  communication  was  to  apprise  the  carriers  of 
their  duties  and  obligations  under  tlie  amendment  and  the  date 
when  it  became  effective,  to  the  end  that  such  of  them  as  felt 
obliged  to  ask  an  extension  might  make  their  application  and 
present  their  proofs  in  due  time. 

Afterwards  and  prior  to  September  1,  1903,  a  number  of  pe- 
titions for  relief  wore  filed  with  the  Commission.  A  hearing 
was  had  on  August  r>th  and  6th  of  such  applications  as  had  then 
been  filed,  and  an  order  was  subsequently  made  granting  a  tem- 
porary extension  until  October  15,  1903,  to  such  carriers  as 
made  application  })rior  to  and  shortly  after  this  hearing.  In 
each  case  notice  of  the  application  and  tlie  date  when  the  same 
would  be  heard  was  required  to  be  posted  upon  the  bulletin 
boards  of  the  i)otitioners  and  published  in  a  newspaper  of  gen- 
eral circulation  on  their  respective  lines.  Notice  was  also  given 
to  the  chief  executive  officers  of  the  five  principal  organizations 
of  railway  employ(»cs  and  representatives  of  those  organizations 
were  present  at  tlie  hearing.  A  furtlier  hearing  was  had  on  Oc- 
tober 12,  1903,  and  the  matter  has  been  duly  considered  by  the 
Commission. 

These  ajiplications  for  relief  are  of  four  classes.  The  first 
class  relates  to  the  use  of  grab  irons  on  tlie  front  end  and  sides 
of  locomotives.  The  various  roads  comprising  the  Atchison,  To- 
poka  &  Santa  Fe  System  asked  for  an  order  dispensing  altogether 
with  the  requirement  to  ])lace  grab  irons  on  locomotives,  on  the 
ground  that  they  increased  rather  tlian  diminished  tlie  hazard  of 
employees ;  and  the  American  Railway  Master  Medianics'  Asso* 
ciation,  representing  the  carriers  generally,  requested  in  effect 
an  extension  in  respect  of  this  api)liance  until  tiie  matter  oould 
be  furtlier  considered. 
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In  this  connection  it  may  be  observed  that  the  authority  of 
the  Commission  as  regards  the  use  of  grab  irons  appears  to  be 
greater  than  its  authority  respecting  other  safety  appliances. 
The  original  law  made  it  unlawful  after  July  1,  1895,  until 
otherwise  ordered  hy  the  Interstate  Commerce  Commission,  to 
use  any  car  in  interstate  commerce  that  is  not  provided  with  se- 
cure grab  irons  or  handholds  in  the  ends  and  sides  of  each  car 
for  greater  security  to  men  in  coupling  and  uncoupling  cars. 
The  amendment  of  1903,  among  other  things,  extends  the  re- 
quirement of  grab  irons  to  all  locomotives,  tenders,  cars  and  sim- 
ilar vehicles  used  on  any  railroad  engaged  in  interstate  com- 
merce, but  the  provision,  ^*until  otherwise  ordered  by  the  Inter- 
state Commerce  Commission,''  undoubtedly  applies  to  the 
amendment  so  far  as  grab  irons  are  concerned.  It  would  seem, 
therefoT'e,  that  the  Commission  may  in  effect  abrogate  this  pro- 
vision of  the  law  at  any  time.  If  it  can  do  so,  it  can  probably 
partially  relieve  a  carrier  and  so  in  a  way  practically  regulate 
the  use  of  grab  irons.  The  act  does  not  prescribe  the  size,  form, 
or  precise  location  of  this  appliance.  Consequently,  there  may 
be  a  technical  compliance  with  the  law  in  this  regard,  or  such 
compliance  as  would  prevent  prosecution,  with  so  called  grab 
irons  which  would  increase  rather  than  lessen  the  liability  to  ac- 
cident. However  this  may  be,  the  Commission  is  convinced 
that  the  objects  of  the  law  will  be  much  better  accomplished  if 
those  interested  agree  upon  some  unifonn  practice  in  the  matter 
of  grab  irons  which  shall  be  adopted  by  voluntary  action  and  re- 
ceive in  some  form  the  sanction  of  the  Commission. 

The  Commission  is  informed  that  tliis  subject  has  been  taken 
up  by  the  American  Railway  Master  Mechanics'  Association; 
that  a  committee  has  been  appointed  which  has  already  had  one 
or  more  meetings  with  representatives  of  the  employees,  and  that 
within  a  reasonable  time  some  plan  will  probably  be  adopted 
which  will  insure  uniformity  in  the  construction  and  location  of 
this  appliance,  lielieving  that  the  pending  effort  will  be  suc- 
cessful and  that  the  humane  objects  of  the  law  will  thereby  be 
greatly  promoted,  an  order  will  be  made  extending  as  to  all  car- 
riers until  March  1,  1904,  the  time  within  which  so  much  of  the 
9  I.  C.  C.  Rep. 


526  INTERSTATE  COMMEECE  BEPOSTS. 

amending  act  as  relates  to  grab  irons  on  the  front  end  and  sidee 
of  locomotives  shall  take  effect. 

The  second  class  of  applications  relates  to  power  driWng- 
wheel  brakes  on  narrow  gauge  locomotives.  The  petitioners  for 
relief  in  tliis  regard  are  the  Denver  &  Eio  Grande  and  the  Colo- 
rado Southern.  These  two  companies  are  understood  to  oper- 
ate the  only  important  narrow  gauge  lines  in  the  United  States. 
Briefly,  their  showing  is  that  the  use  of  this  particular  appli- 
ance, if  not  impracticable,  is  unnecessary  and  undesirable^  for 
the  reason  that  on  tlieir  steep  and  long  descending  grades  the 
purpose  of  the  law,  viz.,  the  control  of  a  train  without  the  use  of 
hand  brakes,  is  much  better  and  more  safely  accomplished  by  an- 
other device  which  is  described  as  a  water  brake.  The  proofs  in 
these  cases  show  that  tlie  objects  of  the  law  are  fully  secured, 
though  not  by  tlie  precise  mechanism  which  the  law  requires. 
Without  reciting  the  facts  in  detail  it  is  sufficient  to  say  that  the 
contention  of  tlie  petitioners  is  sustained  by  their  evidence,  and 
this  was  virtually  conceded,  as  we  understood,  by  the  representa- 
tives of  the  employees  who  attended  the  hearing.  In  a  word, 
the  law  imposes  a  specific  requirement  which  in  the  case  of  nar- 
row gauge  locomotives  on  these  lines  is  not  compatible  with  the 
highest  degree  of  safety.  The  device  actually  employed  as  a 
substitute  for  the  driving-wheel  power  brake  appears  to  be  more 
effective  and  better  suited  to  the  conditions  under  which  narrow 
gauge  lines  are  operated,  especially  on  long  and  heavy  grades. 
In  our  opinion,  based  upon  the  facts  disclosed,  the  law  should  be 
so  amended  as  to  permit  the  use  of  the  device  now  employed  by 
these  petitioners  on  their  narrow  gauge  lines.  They  ask  for 
such  an  extension  as  will  give  them  opportunity  to  present  the 
matter  to  the  Congress  with  a  view  to  suitable  legislation.  It 
seems  clear  that  this  application  is  based  upon  reasonable  and 
convincing  grounds.  Therefore,  for  the  purpose  of  enabling 
this  question  to  be  acted  upon  at  the  next  session  of  the  Con- 
gress, an  order  will  be  made  extending  until  July  1,  1904,  the 
time  within  which  the  Denver  &  Kio  Grande  and  the  Colorado 
Southern  shall  comply  with  so  much  of  the  amendment  of  1908 
as  relates  to  the  use  of  power  driving-wheel  brakes  on  their  nar- 
row gaufije  locomotives  used  in  train  service,  but  this  extension 
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shall  not  include  or  apply  to  such  narrow  gauge  locomotives  as 
are  or  may  be  used  in  switching  and  yard  service. 

The  third  class  is  the  application  of  the  Boston  &  Maine  Rail- 
road for  an  extension  as  to  their  passenger  cars  and  locomotives 
used  in  passenger  service.  It  appears  from  the  proofs  that  this 
company  is  now  engaged  in  changing  its  passenger  equipment 
from  one  kind  of  automatic  coupler  to  another  and  presumably 
better  kind.  We  infer  that  a  coupler  of  the  Master  Car  Build- 
ers' type  is  regarded  by  this  petitioner  as  necessary  to  full  com- 
pliance with  the  Safety  Appliance  Law,  as  a  coupler  of  different 
type  has  heretofore  been  in  use.  It  is  fairly  obvious  that  a 
change  of  this  character  could  not  be  made  between  the  second  of 
March  and  the  first  cf  September,  a  period  covering  the  heavy 
summer  passenger  business  of  this  company,  without  withdraw- 
ing from  service  so  much  of  its  passenger  equipment  as  would 
prevent  the  accommodation  of  the  public,  and  that  due  regard 
for  public  convenience  justifies  an  extension  under  the  circum- 
stances of  this  case.  The  uncontroverted  facts  shown  by  this  pe- 
titioner undoubtedly  present  "good  cause"  within  the  meaning 
of  the  statute,  and  this  was  understood  to  be  admitted  by  the  rep- 
resentatives of  the  employees.  Accordingly,  an  order  will  be 
made  extending  imtil  January  1,  1904,  the  time  within  which 
the  Boston  &  Maine  Kailroad  shall  comply  with  so  much  of  the 
amendment  of  1903  as  relates  to  automatic  couplers  on  its  pas- 
senger cars  and  locomotives  used  in  passenger  service,  including 
the  locomotives  used  in  switching  passenger  cars  and  making  up 
passenger  trains. 

With  slight  exceptions  which  will  be  hereafter  noticed,  all  the 
other  applications  for  relief  are  of  the  same  general  character 
and  may  be  regarded  as  comprising  the  fourth  class.  The  peti- 
tioners of  this  class  ask  an  extension  as  to  so  much  of  the  amend- 
ment of  1903  as  requires  that  not  less  than  fifty  per  cent  of  the 
cars  in  a  train  shall  have  their  power  or  train  brakes  used  and 
operated  by  the  engineer  of  the  locomotive  drawing  such  train ; 
and  that  all  power-braked  cars  in  such  train  which  are  associ- 
ated together  with  said  fifty  per  cent  shall  have  their  brakes  so 
used  and  operated.  In  all  these  cases  the  same  relief  is  sought, 
but  the  facts  shown  by  different  carriers  are  not  equally  convinc- 
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ing.  1)1  one  or  two  instances  the  petitioners  of  this  class  have 
presented  definite,  competent  and  satisfying  proofs;  they  have 
established  tlie  facts  on  which  they  rely  by  the  testimony  of  gen- 
eral officers  and  officials  of  knowledge  and  authority ;  they  have 
furnished  carefully  prepared  statistical  data,  and  given  the  re- 
sults not  only  of  ordinary-  experience  but  also  of  special  tests 
and  experiments;  they  have  showni  "good  cause"  for  a  consider- 
able extension  by  oral  and  documentary  evidence  which,  in  our 
opinion,  fairly  proves  their  allegations.  The  other  petitioners 
of  this  class  have  produced  little  more  than  loosely  drawn  and 
general  affidavits,  supplemented  witli  the  arguments  of  counsel 
who  concededly  have  no  knowledge  of  the  facts.  The  witnesses 
called  by  thoni  were  not  always  acquainted  with  actual  condi- 
tions on  tho  lines  with  which  tliey  are  connected  and  were  unable 
to  ansv/or  with  confidence  and  certainty  questions  designed  to 
bring  out  pertinent  information.  As  to  some  of  these  petition- 
ers, therefore,  the  Commission  is  unable  to  determine  what  ex- 
tensions, if  any,  are  really  necessary  to  permit  compliance  with 
the  law  without  discommoding  the  public.  For  this  reason  the 
Commission  is  justified  in  granting  a  substantial  extension  in 
some  cases,  while  constrained  in  otliers  to  limit  the  extension  to 
a  comparatively  brief  period,  unless  and  until  there  is  such  a 
disclosure  of  facts  as  to  warrant  the  allowance  of  additional 
time.  What  has  just  been  said  respecting  this  class  of  petition- 
ers does  not  imply  that  the  proofs  regarded  as  insufficient  are  all 
equally  wanting  in  definiteness  and  probative  force.  Some  of 
them  show  conditions  which  justify  a  moderate  extension  while 
others  leave  our  minds  in  doubt  as  to  the  needful  period  re- 
quired. We  cannot,  however,  undertake  to  apportion  the  time 
jcccording  to  tlie  showing  made  in  each  case,  but  deem  it  more 
appropriate  to  grant  the  same  extension  to  all  the  roads  whose 
proofs  are  not  deemed  satisfactorj'. 

Generally  speaking,  all  the  applicants  of  this  class  claim  that 
they  are  not  in  a  condition  to  comply  with  this  feature  of  the 
law  without  depriving  the  public  of  shipping  facilities  immedi- 
ately and  constantly  required.  To  interrupt  the  movement  of 
traffic  at  the  present  time  by  insisting  upon  full  compliance  with 
the  law  would  result  in  some  cases  in  serious  inconvenience  and 
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loss  to  those  who  are  dependent  upon  the  prompt  movement  of 
their  shipments.  This  is  the  principal  ground  upon  which  the 
Commission  is  constrained  to  exercise  the  authority  invoked  by 
the  petitioners.  Until  substantially  all  cars  are  provided  with 
air  brakes  there  will  be  more  or  less  dilficulty  in  complying  with 
this  fifty  per  cent  requirement,  especially  where  traffic  is  heavy 
and  the  lines  frequently  in  a  state  of  congestion.  This  difficulty 
appears  to  us,  from  the  facts  before  us,  to  arise  in  most  instances 
not  so  much  from  tlie  fact  that  cars  are  not  equipped  with  air 
brakes  as  from  the  fact  that  these  appliances  are  not  kept  in 
proper  and  workable  condition.  If  all  cars  reported  to  us  as 
provided  with  air  brakes  were  in  such  a  state  of  repair  and  effi- 
ciency as  to  enable  the  air  brakes  to  be  used,  we  think  the  fifty 
per  cent  rule  could  now  be  substantially  observed,  except  in  cases 
where  the  traffic  movement  may  be  regarded  as  abnormal.  It  is 
very  significant  in  this  connection  that  our  inspectors,  who  are 
constantly  engaged  in  noting  the  condition  of  railway  equip- 
ment, liave  rarely  found  a  train  on  any  road  or  in  any  part  of  the 
country  in  which  more  than  half  the  cars  were  not  supplied  ^vith 
air  brakes.  But  in  a  surprising  and  regretable  number  of  cases 
the  air  brakes  were  discovered  to  be  out  of  order  to  such  an  ex- 
tent that  they  could  not  be  used.  This  is  a  state  of  things  which 
should  not  escape  criticism.  The  attention  of  railroad  officials 
who  are  responsible  for  this  neglect  is  urgently  directed  to  the 
defective  condition  of  safety  appliances  in  many  cases,  and 
every  effort  should  be  made  to  put  this  particular  device  in  work- 
ing order.  When  this  is  done  we  are  confident  that  much  of  the 
difficulty  now  experienced  in  observing  the  law  will  disappear. 

While  this  is  believed  to  be  true,  and  notwithstanding  the  neg- 
lect and  shortcomings  of  some  of  the  petitioners,  it  is  reasonably 
certain  that  they  are  not  now  in  a  condition  to  comply  with  this 
fifty  per  cent  rule  without  inflicting  upon  the  public  a  degree  of 
hardship  out  of  proportion  to  the  benefits  likely  to  result  from 
its  strict  observance.  In  the  public  interest,  therefore,  they 
should  be  allowed  additional  time.  On  a  few  lines,  notably 
some  portions  of  the  Pennsylvania  System,  it  is  fairly  demon- 
strated that  conditions  will  exist  for  a  considerable  period  which 
are  of  such  a  nature  as  to  prevent  the  use  of  air  brakes  on  fifty 
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per  cent  of  the  cars  in  a  train,  if  the  traffic  offered  is  handled 
with  needful  dispatch.  "Where  the  volume  of  business  is  un- 
usual, so  that  terminals  and  distributing  yards  are  highly  con- 
gested, the  time  required  to  so  classify  the  cars  in  all  cases  as  to 
put  air-braked  cars  together,  and  have  more  than  half  such  cars 
in  every  train,  would  render  it  practically  impossible  to  meet  the 
just  demands  of  shippers.  Until  nearly  all  cars  are  furnished 
with  air  brakes,  as  has  been  already  remarked,  there  will  be 
much  time  lost  in  classifying  the  cars  in  a  train  with  reference 
to  their  destination,  which  is  of  much  importance,  and  at  the 
same  time  have  a  majority  of  air-braked  cars  next  to  the  locomo- 
tive. The  large  additions  to  rolling  stock,  coupled  with  the  re- 
quirement of  the  law  in  question,  have  created  a  demand  for  air 
brake  equipment  which  manufacturers  are  perhaps  unable  to 
promptly  supply.  This  inability  to  procure  the  appliance  is 
urged  as  a  further  reason  for  granting  an  extension,  and  this  rea- 
son appears  to  be  based  to  some  extent  on  probable  facts.  How- 
ever, the  showing  made  in  this  regard  is  not  very  convincing  be- 
cause of  its  indefinite  and  unsupported  character.  If  this  were 
the  sole  reason  advanced  by  the  petitioners  we  should  have  diffi- 
culty in  finding  it  sufficient  from  the  proofs  presented. 

A  few  applications  were  made  which  are  not  included  in  the 
foregoing  description.  These  are  of  minor  importance  and  do 
not  call  for  special  mention.  They  came  from  local  roads  of 
short  mileage  and  little  traffic,  or  are  confined  to  a  small  part  of 
the  equipment  of  tlie  petitioning  company.  The  reasons  which 
have  induced  favorable  action  in  these  cases  will  be  readily  in- 
ferred from  the  nature  and  extent  of  the  relief  granted. 

Further  than  this  it  seems  unnecessary  to  set  forth  in  this  re- 
port a  detailed  statem.ent  of  the  facts  shown  or  claimed  to  exist 
by  the  various  petitioners.  Our  conclusions  are  based  on  the 
general  features  of  the  situation  and  a  brief  summary  will  suffi- 
ciently disclose  tlie  basis  of  our  determination.  Aside  from  the 
proofs  offered  by  tlie  several  applicants,  we  have  the  benefit  of 
the  information  furnished  by  our  inspectors  who  have  been  in- 
stnicted  to  observe  the  conditions  and  actual  operation  of  trains 
with  special  reference  to  this  fifty  per  cent  rule.  As  the  tem- 
porary extensions  expired  only  three  days  after  the  last  hearing, 
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we  are  obliged  to  exercise  our  best  judgment  upon  such  facts  as 
hsive  been  brought  to  our  attention  in  the  manner  and  form  above 
recited. 

As  to  the  period  of  extension  in  any  case  a  further  observation 
may  be  made.  It  must  be  assumed  that  the  Congress  in  passing 
this  amendment  was  acquainted  with  the  conditions  then  exist- 
ing in  respect  of  the  appliances  to  which  the  amendment  relates. 
The  legislative  authority  allowed  an  interval  of  about  six  months 
before  its  mandate  should  become  obligatory,  and  this  was  doubt- 
less believed  to  be  sufKcient  time  for  railroads  generally  to  make 
any  needed  preparation  for  complying  with  the  law.  The  dis- 
cretionary power  lodged  with  the  Commission  was  plainly  de- 
signed to  afford  relief  in  cases  which  would  otherwise  inflict  spe- 
cial hardship  upon  carriers  and  the  public.  We  cannot  suppose 
that  this  discretion  was  to  take  the  place  of  the  legislative  decree 
by  prolonged  extension  of  the  six  months  allowed  by  the  terms  of 
the  amendment,  for  that  would  be  to  substitute  the  views  of  the 
Commission  for  the  evident  purpose  of  the  Congress.  More- 
over, the  law  for  upwards  of  three  years  has  required  a  sufficient 
number  of  air-braked  cars  in  every  interstate  train  to  permit  its 
control  by  the  engineer  of  the  locomotive  drawing  the  same  with- 
out the  use  of  hand  brakes ;  and  it  must  have  been  deemed  feas- 
ible for  most  if  not  all  roads  after  a  comparatively  short  space 
of  time  to  comply  with  the  specific  requirement — ^manifestly  in 
aid  of  the  original  law — that  in  all  trains  fifty  per  cent  at  least 
of  the  cars  should  have  air  brakes  in  use.  It  seems  clear  that  we 
arc  warranted  in  granting  extensions  only  under  such  circum- 
stances and  for  such  length  of  time  as  were  contemplated  by  the 
framers  of  the  law  and  are  plainly  inferable  from  its  terms. 
Even  if  we  have  power  to  do  so,  we  should  not  use  it  to  the  vir- 
tual defeat  of  the  legislative  intention.  It  remains  only  to  state 
the  disposition  made,  and  not  already  indicated,  of  the  several 
cases  in  which  relief  has  been  asked. 

As  to  so  much  of  the  amending  act  of  March  2,  1903,  as  re- 
quires that  not  less  than  fifty  per  cent  of  the  cars  in  a  train  shall 
have  their  power  or  train  brakes  used  and  operated,  and  that  all 
power-braked  cars  in  such  train  which  are  associated  with  said 
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fifty  per  cent  shall  have  their  brakes  so  used  and  operated,  exten- 
sions are  granted  as  follows,  viz: 

To  the  Pennsylvania  Railroad  Company,  operating  the  lines 
of  the  Pennsylvania  System  east  of  Pittsburgh,  including  the 
Cumberland  Valley  railroad,  until  July  1,  lOOlr,  except  the 
Maryland  Division  and  Delaware  Division  of  the  Philadelphia, 
Baltimore  &  Wasliington  railroad,  the  Western  Division  and 
Middle  Division  of  the  Philadelphia  &  Erie  railroad,  the  Elmira 
&  Canandaigua  Division  of  the  ^^orthem  Central  Railway,  and 
the  lines  of  tlje  West  .Jersey  &  Seashore  railroad,  as  to  which  ex- 
cepted divisions  and  lines  no  further  extension  is  allowed. 

To  the  Pennsylvania  Company,  operating  the  lines  of  the 
Pennsylvania  System  west  of  Pittsburgh,  including  the  Grand 
Rapids  &  Indiana  Railway,  until  January  1,  1004;  and  to  that 
portion  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Railway  be- 
tween and  including  Pittsburgh  and  Crestline,  that  portion  of 
the  Cleveland  &  Pittsburgh  railroad  east  of  and  including  Wella- 
ville,  that  portion  of  the  Pittsburgh,  Youngstowni  &  Ashtabula 
easterly  of  and  including  Nilcs,  and  that  portion  of  the  Xew 
Castle  &  Beaver  Valley  railroad  between  and  including  Home- 
wood  and  Lawrence  Junction,  until  July  1,  1904. 

To  the  lines  of  Ihe  Erie  Railroad  Company  east  of  Salanian* 
ca,  N,  v.,  including  the  New  Jersey  &  New  York  Railroad,  the 
New  York,  Susquehanna  &  Western  railroad,  and  the  Wilkes- 
barre  &  Eastern  railroad,  until  January  1,  1904. 

To  the  Lehigh  Valley  Railroad  Company  until  January  1, 
1904. 

To  the  Toledo  &  Ohio  Central  Railway  Company  until  Janu- 
ary 1,  1904. 

To  the  Kanawha  &  ilichigan  Railway  Company  until  Janu- 
arj'  1,  I'JOk 

To  the  Hocking  Valley  Railway  Company  until  January  1, 
1904. 

To  the  Cincinnati,  Hamilton  &  Dayton  Railway  Company, 
and  the  Cincinnati,  Indianapolis  &  Western  Railway  Company, 
until  January  1,  1904. 

To  the  Zanesville  &  Western  Railway  Company  until  July  1, 
1904. 
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An  extension  is  granted  the  Baltimore  &  Ohio  Railroad  Com- 
pany until  March  1,  1904,  as  to  so  much  of  the  amending  act 
of  March  2,  1903,  as  applies  to  power  driving-wheel  brakes  on 
the  one  hundred  and  eight  (108)  switching  locomotives  and  to 
power  brakes  and  automatic  couplers  on  certain  narrow-^uge 
cars  and  locomotives  described  in  the  i)etition  of  that  company. 

Extension  of  the  entire  amending  act  of  March  2, 1903,  until 
September  1,  1904,  is  granted  to  the  Hartwell  Railway  Com- 
pany and  to  the  Albany  &  2forthem  Railway  Company,  two 
short  roads  wholly  in  the  state  of  G^rgia,  and  until  July  1, 
1904,  to  the  Potomac,  Fredericksburg  &  Piedmont  Railroad 
Company. 

In  those  cases  where  the  extension  now  granted  will  expire  on 
January  1,  1904,  the  several  petitioners  may  apply  for  further 
heariog  on  or  before  December  1,  1903.  If  any  such  applica- 
tion is  made  a  hearing  will  be  had  on  such  date  and  upon  such 
notice  as  the  Commission  may  determine. 

The  petitions  of  carriers  not  hereinbefore  mentioned  or  de- 
scribed are  severally  denied. 

Orders  will  be  made  in  accordance  with  the  forgoing  report 
and  decision. 
9  I.  C.  C.  Rep.— 35. 
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THE  MAYOR  AND    CITY  COUNCIL  OF   WICHITA, 

KANSAS, 

V. 

THE  ATCmSON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY:  THE  GULF,  COLORADO  &  SANTA  FE 
RAILAVAY  COMPANY:  THE  SOUTHERN  PACIFIC 
COMPANY;  THE  CHICAGO,  ROCK  ISLAND  &  PA- 
CIFIC RAILWAY  COMPANY ;  THE  CHICAGO,  ROCK 
ISLAND  &  TEXAS  RAILWAY  COMPANY;  THE 
HOUSTON  &  TEXAS  CENTRAL  RAILROAD  COM- 
PANY; THE  TEXAS  &  PACIFIC  RAILWAY  COM- 
PANY: THE  MlSSOUIil  PACIFIC  RAILWAY  COM- 
PANY; THE  ST.  LOUIS  &  SAN  FRANCISCO  RAIL 
ROAD  COMPANY;  THE  TEXAS  MIDLAND  RAIL 
ROAD  COMPANY;  THE  ILLINOIS  CENTRAL  RAHr 
ROAD  COMPANY;  THE  GALVESTON^,  HOUSTON  ft 
HENDERSON  RAILROAD  COMPANY;  THE  INTER- 
NATIONAL &^  GREAT  NORTHERN  RAILROAD  COM- 
PANY. 


THE  KANSAS  CITY  BOARD  OF  TRADE,  Intervener. 


Decided  October  H,  1903. 


].  Where  actual  competition  exists  at  the  more  distant  p<nnt  whicb  de« 
not  obtain  at  the  intermediate  or  nearer  point,  and  where  8tKb  compe- 
tition has  actually  produced  a  lower  rate  at  the  more  distant  potet 
which  the  carrier  cannot  control  and  must  meet  to  obtain  a  shan  of 
the  business,  neither  the  third  nor  the  fourth  section  of  the  Act  to  nc- 
ulate  commerce  prohibits  the  disparity  in  rates  at  the  shorter  sH 
longer  distance  points,  provided  the  longer  distance  compeUtive  rats  if 
remunerative  and  the  shorter  distance  point  rate  is  reasonable.  Ih- 
dsions  of  the  United  States  Supreme  Court  in  Int«ratat«  Oommtnt 
CommisMon  v.  A  lahama  midland  R.  Co.  168  IT.  S.  144,  42  L.  ed.  414,  W 
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Sup.  Ct.  Rep.  45;  Louisville  <C-  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  44 
L.  ed.  309,  20  Sup.  Ct.  Rep.  209;  East  Tennessee,  V,  d  O.  R.  Co.  v.  Inr 
terstaie  Commerce  Commission,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct. 
Rep.  516;  Interstate  Commerce  Commission  v.  Louisville  d  N.  R,  Co. 
190  U.  S.  273,  47  L.  ed.  1047,  23  Sup.  Ct.  Rep.  687,  cited  and  applied. 

2.  On  complaint  of  the  City  of  Wichita,  Kansas,  alleging  that  the  rates 

charged  by  defendants  for  the  transportation  of  grain  in  carloads  from 
Wichita  to  Galveston,  Texas,  for  export  are  unlawfully  higher  than  the 
export  rates  on  like  traffic  in  force  for  longer  distances  over  defendants' 
lines  from  Kansas  CJity  to  Galveston,  on  some  of  which  lines  Wichita 
is  an  intermediate  point,  it  appeared  that  competition,  which  does  not 
exist  at  Wichita,  actually  controls  and  forces  the  rates  from  Kansas 
City,  which  are,  nevertheless,  remunerative  to  the  carrier;  but  that  the 
present  wheat  rate  of  30^  cents  from  Wichita  to  Galveston  is  excessive 
as  applied  to  wheat  and  other  kinds  of  grain  to  the  extent  of  two  cents 
per  100  pounds.  Held,  That  the  export  rates  on  grain  from  Wichita  to 
Galveston  are  unreasonable  and  unlawful  and  should  be  reduced  in  ac- 
cordance with  the  finding,  but  that  order  can  be  directed  only  against 
the  unreasonableness  of  such  rate  and  not  against  the  adjustment  of 
export  rates  as  between  Kansas  City  and  Wichita  to  Galveston. 

3.  The  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  would 
have  been  a  proper  but  it  is  not  a  necessary  party  in  this  case,  and 
while  service  of  complaint  upon  the  Missouri  Pacific,  the  controlling 
company,  may  not  be  legal  service  upon  the  St.  Louis,  Iron  Mountain 
&  Southern,  a  subsidiary  company,  it  does,  in  fact,  for  all  practical 
purposes  notify  the  latter  company  of  this  proceeding. 

A.  E.  Helm,  8.  S.  Ashhavgh  and  G.  W,  Adams  for  Complain- 
ant. 

Gardner  Lathrop,  E.  D,  Kenna  and  Robert  Dunlap  for  A.  T, 
k  S.  F.  R  Co. 

M.  L.  Clardy,  J.  H.  Richards  and  C.  E,  Benton  for  Mo.  Pac. 
K.  Co. 

M.  A.  Low  for  C.  R.  I.  &  1\  R.  Co. 

W.  0.  Liitlefield  for  St.  L.  &  S.  F.  R.  Co. 

P.  J.  Farrell,  Special  Attorney,  for  the  Commission. 

W.  P.  Trichett,  A,  F.  SmUh  and  Frank  Hagerman  for  Kan- 
sas City  Board  of  Trade,  Intervener. 

fwErORT  AND  OPINION  OF  THE  COMMISSION. 

Prouty,  Commissioner: 

This  case  is  one  of  several  brought  by  the  City  of  Wichita, 
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Kanrfa>.  a  municipal  -r'jro'.rar^-.'n  uiitier  rhe  laws  of  uimc  Scate.  w 
re<ire?rr»  'terrain  al-eset:  {^rievauet??-  in  die  matter  of  frei^t  races. 
Tht^  r"i:r<  iiiT-lTeii  in  "hi.-  prr.ce*rtiiQir  are  rJiose  upon,  zraiii  from 
A^'i'^hira  V'  Gaiv-sr.,n,  anil  no  qnesri'-n  is  made  as  to  oirr  JTirisdic- 
■inv.  over  -Jie  ariVrn-ian".-. 

Four  lines  of  rail'ray  et'er  die  d'iry  of  Wichita,  die  Vri*fi7^-^n, 
Topeka  i  Sanra  F-,  'iie  Chica:":',  R^jck  liland  i  Pacini!,  die 
ifi.-'-'i-iiiri  Paoido.  an-i  rhe  5r.  Li>Tii*  i  San  Franci^ioo.  ATT  these 
Hnefl  r»TihI:.=h  rjirlrii  and  transport  grain  imder  them  from  both 
\Vir:hi^a  an.i  Kar..Ta.r  City  zo  Galveston.  The  Santa  Fe  system 
^'Ttend.'.  rhe  r-n^ire  •IL^ranoe  fr'^m  Kansa;?  Ciry  and  Wichita  to 
Gaivp^jton :  rhe  remainin^z  lines  ctjnnect  widi  other  railways*  thus 
formiri^  through  routes.  M«jst  or  all  of  these  connections  have 
I"i^-en  rr.adK-  dr-fendant.T  in  diis  case  and  no  objection  is  offered  on 
rhe  gro'ini  of  parries,  except  by  the  ilissouri  Pacific  Company. 
That  defendant  states  in  its  answer  that  grain  transported  from 
Wichira  to  Galveston  w->uld  pass  over  its  o\rn  line  and  also  over 
rhe  St.  Lr^nis,  Iron  Mountain  i  Southern,  the  Texas  Pacific  and 
the  Internp.tionai  and  Great  Xorthem.  The  two  companies  last 
named  are  defendants  bi.it  the  St.  Louis,  In^n  Mountain  & 
Soiithem  i^  nor,  aipl  the  ilissouri  Pacific  asserts  that  it  should 

The  Mi.-ir;Ouri  Pacific  and  the  St.  Louis,  Iron  Mountain  & 
S<'>urhem  nre  of>erated  as  a  part  of  one  system.  All  the  officers 
appear  to  !)e  identical.  If  notice  had  in  terms  been  served  upon 
the  Iron  Mountain  Company  exactly  the  same  person  would 
have  Wtftn  notified  as  was  notified  in  making  service  upon  the 
Missouri  Pacific.  In  any  readjustment  of  rates  which  might 
be  required  the  same  individual  who  acted  for  the  Missouri  Pa- 
cific would  als<>  act  for  the  Iron  Mountain.  Xo  practical  incon- 
venience can  arise  therefore  from  the  fact  that  the  latter  road  is 
not  a  fonual  party  in  this  case,  but  it  appears  from  the  answer 
that  there  is  in  fact  an  independent  organization  of  the  two  com- 
panies and  it  d«xj3  not  appear  what  the  actual  connection  be- 
tween them  is. 

As  just  said,  the  Santa  Fe  system  extends  from  Kansas  City 
through  Wichita  to  Galvestou.  Grain  might  therefore  pass 
through  Wichita  in  being  carried  by  that  route  from    Kansai 
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City  to  Galveston ;  but  this  would  not  necessarily  be  so  since 
there  is  a  cutoff  leaving  the  main  line  at  Florence  before  reach- 
ing and  returning  to  it  at  Winfield  after  passing  Wichita. 

It  appears  from  the  testimony  that  grain  is  actually  shipped 
both  by  the  way  of  Wichita  and  by  the  way  of  this  cutoff,  the 
distance  being  somewhat  shorter  by  the  latter  route.  The  Rock 
Island  system  extends  from  Kansas  City  through  Wichita  to 
Fort  Worth,  Texas,  whence  it  reaches  Galveston  over  its  connec- 
tions. By  this  line  grain  from  Kansas  City  to  Galveston  must 
of  necessity  move  through  Wichita.  While  the  Missouri  Pacific 
and  the  St.  Louis  &  San  Francisco  systems  transport  grain  from 
both  Kansas  City  and  Wichita  to  Galveston  the  movement  from 
the  former  city  would  not  be  through  the  latter. 

The  short  line  distance  from  Wichita  to  Galveston  is  by  the 
way  of  the  Santa  Fe  and  is  724  miles ;  the  short  line  distance 
from  Kansas  City  to  Galveston  is  by  the  way  of  the  St.  Louis  & 
San  Francisco  and  is  795  miles.  The  distance  from  Wichita  to 
Kansas  City  over  the  Santa  Fe  is  228  miles  being  a  trifle  less 
by  some  of  the  other  lines. 

The  defendants  publish  both  an  export  and  a  domestic  rate 
from  Kansas  City  and  Wichita  to  Galveston,  but  the  domestic 
rates  are  not  directly  in  issue  here.  From  Kansas  City  two  ex- 
port rates  are  filed,  one  being  known  as  the  "straight"  export,  and 
the  other  as  the  "proportional''  export.  The  former  rate  is  not 
always  the  same  by  all  the  lines.  As  will  hereafter  appear  it  is 
merely  a  paper  rate  which  is  not  used  in  actual  practice  and  may 
be  disregarded  in  the  consideration  of  this  case.  The  propor- 
tional rate  is  the  one  under  which  grain  is  actually  transported 
and  must  be  the  same  by  all  routes.  At  the  time  of  the  filing  of 
this  complaint  tlie  proportional  rate  from  Kansas  City  to  Gal- 
veston upon  all  kinds  of  grain  was  fifteen  cents.  The  rate  from 
Wichita  was  281/0  cents  upon  wheat  and  26  cents  upon  com,  oats, 
rye  and  barley.  The  complainant  insists :  First,  That  this  ad- 
justment of  rates  is  in  violation  of  the  fourth  section  in  that  the 
Santa  Fe  and  Rock  Island  systems  transport  grain  for  the  longer 
distance  through  Wichita  for  a  less  compensation  that  is  charged 
for  the  short  haul  from  Wichita;  and  in  violation  of  the  third 
section  in  that  all  the  defendants  charge  much  more  for  carry- 
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iiig  grain  the  short  distance  from  Wichita  than  is  charged  for  the 
longer  distance  from  Kansas  City. 

Second.  That  the  rate  from  Wichita  to  Galveston  is  unreal 
onoble  in  itself  fxnd  therefore  in  violation  of  the  first  section. 

The  defendants  admit  the  discrimination  against  Wichita  and 
seek  to  justify  it  by  competitive  conditions  at  Kansas  City  which 
do  not  exist  at  the  complainant  town.  The  following  facts  are 
relied  iii)on  to  establish  those  conditions  and  about  most  of  them 
there  is  no  dispute. 

1.  When  railroads  were  first  built  in  that  section  lines  reach- 
ing the  ^Missouri  river  at  Kaiisas  City  ended  there.  Lines  ex- 
tending west  from  Jxansas  City  began  there.  Kates  between 
points  east  and  west  were  naturally  made  by  adding  together  the 
rate  to  Kansas  City  and  tlio  rate  from  it.  The  same  was  true 
of  other  points  on  the  "Missouri  river  which  thus  became  a  basing 
line.  This  led  to  industrial  and  conmiercial  development  along 
that  rivor,  notably  at  Kansas  City,  which  in  turn  brought  about 
the  establishment  of  trans])ortation  conditions  which  can  not  be 
now  disturbed  without  great  injustice  to  the  existing  order  of 
things. 

2.  Wichita  is  served  by  four  railroads;  Kansas  City  by  all 
these  same  lines  and  by  at  least  eight  other  systems.  Kansas 
City  has  several  times  the  population  and  many  times  the  eleva- 
tor capacity  of  Wichita.  It  has  become  one  of  the  important 
primary  grain  markets  and  distributing  centers  in  this  country. 

3.  It  is  not,  however,  so  much  the  greater  number  of  railroads 
centering  at  Kansas  City  as  it  is  the  location  of  these  railroads 
with  respect  lo  that  point  and  its  traffic  which  has  produced  the 
low  rate.  Xo  kind  of  business  is  more  highly  competitive  here 
than  that  under  consideration,  and  these  competitive  conditions 
can  in  no  way  be  better  understood  than  by  considering  the 
movement  of  grain  itself. 

As  noted  above,  the  iirst  lines  of  railway  entering  Kansas 
City  from  the  east  terminated  there;  the  first  lines  extending 
from  Kansas  City  toward  the  west  began  there.  Subsequently 
lines  were  extended  across  the  ^lissouri  river  to  Chicago,  and 
from  east  of  the  ^lissouri  river  into  the  Kansas  grain  fields.  Cer- 
tain lines  may  be  taken  as  illustrative  of  the  general  situation. 
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The  Santa  Fe  system  extends  from  Galveston  to  Chicago 
through  Kansas  City.  The  Union  Pacific  reaching  fields  compet- 
itive with  the  Santa  Fe  terminates  at  Kansas  City.  The  Wabash 
leads  from  Kansas  City  to  Chicago,  or  to  the  eastern  seaboard. 
The  Kansas  City  Southern  runs  from  Kansas  City  to  the  Gulf 
without  touching  these  Kansas  grain  fields.  Now  it  is  manifestly 
for  the  interest  of  the  Santa  Fe  to  transport  this  grain  to  Chicago 
or  to  Galveston.  The  Union  Pacific  can  carry  it  only  to  Kansas 
City.  The  Wabash  cannot  participate  in  its  transportation  un- 
less it  has  been  brought  to  Kansas  City  and  goes  from  there 
toward  the  east,  while  the  Kansas  City  Southern  can  derive  no 
revenue  from  it  unless  it  is  carried  to  the  south  from  Kansas 
City.  This  being  so  these  lines  have  all  insisted  that  rates 
should  be  so  adjusted  as  to  permit  the  movement  of  the  traffic 
by  any  route.  The  rate  to  Chicago  has  usually  been  that  to  Kan- 
sas City  plus  the  proportional  rate  from  Kansas  City  to  Chicago. 
The  rate  to  the  Gulf  has  been  the  local  to  Kansas  City  plus  the 
proportional  from  Kansas  City  to  the  Gulf,  although,  as  will  be 
seen,  the  latter  adjustment  is  not  now  in  effect 

So  long  as  the  published  rate  was  actually  maintained  this  per- 
mitted the  traffic  to  move  by  any  line,  but  the  situation  offered 
great  temptation  to  departures  from  the  published  rate.  Assum- 
ing the  rates  to  be  as  at  the  date  of  the  hearing,  wheat  could  be 
taken  from  Wichita  directly  to  Chicago  for  26^^  cents,  o?  it 
could  be  taken  to  Kansas  City  for  14iy4  cents  and  from  there  to 
Chicago  for  12  cents.  But  if  the  grain  merchant  in  Kansas 
City  could  obtain  from  the  Wabash  a  special  rate  of,  say  10  cents 
from  Kansas  City  to  Chicago,  he  could  now  ship  from  Wichita 
at  the  local  rate  to  Kansas  City  and  send  the  grain  along  to  Chi- 
cago for  a  total  charge  of  24^^  cents.  In  the  same  way  rates 
could  be  manipulated  in  the  movement  of  grain  over  the  Kan- 
sas City  Southern  to  the  Gulf.  This  condition  of  things  has  lead 
to  habitual  departures  from  the  open  tariff  by  lines  leading  east 
and  south  from  Kansas  City  which  have  in  turn  brought  about  a 
reduction  of  the  open  rate  itself  and  tended  to  produce  at  Kan- 
sas City  a  lower  rate  than  would  otherwise  have  been  in  effect 

4.  A  considerable  quantity  of  the  grain  grown  in  Kansas  is 
exported  to  foreign  countries.  Formerly  the  export  movement 
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was  almost  entirely  through  Atlantic  ports  either  by  rail  all  tbe 
way  to  the  seaboard,  or  by  lake  and  rail  via  Chicago  and  other 
lake  ports. 

When  the  Missouri  river  was  first  crossed  the  lines  crossing 
it  extended  to  Chicago,  and  it  was  in  their  interest  to  cany  this 
grain  to  that  port.  Subsequently  lines  of  railway  were  con- 
structed to  the  Gulf  ports  and  large  sums  of  money  were  ex- 
pended in  the  improvement  of  those  ports,  principally  Gkilveston 
and  "New  Orleans.  The  distance  from  the  Kansas  grain  fields  to 
the  Gulf  is  much  less  than  to  theAtlantic  seaboard.  After  grain 
has  been  transported  seven  hundred  miles  from  Wichita  to  Chi- 
cago, it  is  still  considerably  farther  from  the  ocean  than  when 
it  started. 

Foreign  countries  in  which  this  grain  is  marketed  can  be 
reached  either  through  the  Gulf  or  by  the  Atlantic  ports  of  ex- 
port, and  the  grain  will  adopt  that  route  by  which  the  cost  of 
transportation  is  the  least.  The  struggle  for  this  business  be- 
tween roads  leading  cast  and  those  leading  south  has  produced 
in  the  past  a  low  rate,  at  times  extremely  low  rates  from  Kan- 
sas City  both  cast  and  south. 

5.  It  seems  to  be  an  accepted  conclusion  that  export  rates  from 
these  Kansas  fields  to  New  Orleans  and  Galveston  must  be  the 
same.  The  Alississippi  river  affords  a  means  of  cheap  transpor- 
tation from  St.  T/>uis  to  Xcw  Orleans,  grain  being  carried  be- 
tween these  cities  for  from  five  to  six  cents  per  hundred  pounds. 
The  distance  from  St.  T/»uis  Uy  Kansas  City  is  less  than  800 
miles  and  the  rate  comparatively  low.  This  forces  a  low  rate 
from  Kansas  City  to  New  Orleans ;  and  also  to  Galveston  if  that 
port  is  to  rocoivo  business  from  Kansas  City. 

0.  Kansas  City  is  so  situated  that  grain  can  be  exported  from 
it  in  almost  every  direction.  It  can  be  sent  through  the  Gulf 
ports  or  through  tlio  Atlantic  ports  by  several  different  routes, 
and  this  enables  it  to  collect  grain  to  a  considerable  extent  from 
all  directions,  though  it  appears  from  the  testimony  that  grain 
frequently  requires  treatment  in  order  to  market  it  to  the  best 
advantage.  Different  grades  can  be  mixed  to  produce  the  exact 
quality  required  for  milling,  or  the  good  and  the  bad  can  be  so 
combined  that  the  combination  ^vill  sell  for  a  better  price  than 
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could  otherwise  be  realized.  This  enables  Kansas  City  to  take 
care  of  an  inferior  crop  in  certain  localities  to  better  advantage 
than  a  market  less  centrally  located. 

It  is  impossible  to  say  just  what  effect  has  been  produced  by 
any  one  or  more  of  the  above  factors,  but  we  are  clear  that  taken 
togaHieT  they  create  a  highly  competitive  condition  as  to  the 
movement  of  grain  at  Kansas  City  which  does  not  exist  at 
Wichita ;  that  in  the  past  the  lower  rates  at  Kansas  Cky  have 
been  due  to  this  competition,  and  that,  if  left  to  its  natural 
course,  the  same  competition  must  continue  in  the  future  to  give 
Kansas  City  substantially  lower  rates  than  the  complaining 
town.  We  do  not  find  that  the  carriers  involved  have  been  ac- 
tuated by  any  improper  feeling  toward  Wichita;  they  would 
have  been  glad  to  maintain  higher  rates  to  Elansas  City  if  possi- 
ble ;  those  at  Wichita  seem  to  have  been  mainly  controlled  by  the 
competitive  conditions  at  Kansas  City. 

Counsel  for  the  complainant  insist  that  the  defendants  agree 
to  maintain  by  all  lines  these  rates  at  Wichita,  and  that  they,  in 
connection  with  other  lines  leading  from  Kansas  City,  agree  to 
maintain  the  lower  rates  from  the  latter  city  so  that  the  discrimi- 
nation is  a  voluntary  one.  WTiile  there  is  no  evidence  upon 
which  to  base  such  a  finding,  we  have  no  doubt  that  this  claim 
as  to  the  agreement  is  in  the  main  correct.  There  is  without  doubt 
a  tacit  understanding  between  these  carriers  as  to  what  the  rates 
from  Wichita  shall  be.  Without  doubt  carriers  leading  from 
Kansas  City  have  a  similar  understanding  as  to  what  those  rates 
shall  be.  But  we  do  not  think  that  these  defendants  who  serve 
the  city  of  Wichita  could,  though  they  might  strive  never  so 
earnestly,  obtain  an  agreement  fixing  rates  to  the  Gulf  at  sub- 
stantially the  same  figures  from  Kansas  City  and  Wichita.  No 
relation  of  rates  differing  much  from  that  now  in  force  can  be 
put  in  effect  at  the  present  time  without  the  intervention  of  some 
authority  with  power  to  say,  independently  of  the  will  of  these 
carriers,  what  those  rates  shall  be.  It  may  be  added  that  under 
existing  conditions  the  agreement  as  to  rates  has  been  much  bet- 
ter kept  at  Wichita  than  at  Kansas  City. 

As  illustrative  of  the  extent  to  which  these  defendants  dis- 
criminate against  the  City  of  Wichita,  and  as  showing  a  dispo- 
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sition  to  discriminate,  as  it  were,  the  complainant  refers  to  a 
group  of  towns  in  the  northern  part  of  Kansas,  of  which  Valley 
Falls  may  be  taken  as  an  example  from  which  the  distance  to 
Galveston  is  considerably  greater  than  from  Wichita  while  the 
rate  is  materially  less  and  to  another  group  in  southern  Kansas, 
of  which  Erie  is  illustrative,  distant  from  Galveston  by  the  line 
of  the  defendant  as  far  as  Wichita,  while  the  rate  is  some  seven 
cents  less. 

Valley  Falls  is  situated  upon  the  line  of  the  Santa  Fe,  188 
miles  northeast  of  Wichita.  It  is  but  a  short  distance  from 
Leavenworth,  Kansas,  the  rate  to  Leavenworth  being  7  cents. 
Leavenworth  as  a  Missouri  river  point  takes  the  same  rate  to 
Galveston  as  Kansas  City.  Hence,  wheat  can  be  shipped  from 
Valley  Falls  to  Leavenworth  and  from  there  to  Galveston  for  a 
total  of  22  cents,  and  no  higher  rate  can  be  maintained  between 
Valley  Falls  and  Galveston  than  22  cents. 

The  reason  for  the  low  rate  from  the  second  group  is  some- 
what different.  Erie  is  upon  the  line  of  the  Santa  Fe  and  is  also 
upon  the  direct  line  of  the  Missouri,  Kansas  &  Texas  railway  be- 
tween Kansas  City  and  Galveston,  about  120  miles  south  of  the 
former.  It  is  understood  that  the  M.  K.  &  T.  railway  maintains 
no  higher  rate  at  any  point  upon  its  line  between  Kansas  City 
and  Galveston  than  the  '"straight"  export  rate  from  Kansas  City. 
This  results  in  a  rate  by  that  line  from  Erie  to  Galveston  of 
from  20  to  22  cents  and  plainly  no  higher  rate  can  be  applied  by 
the  Santa  Fe. 

The  discrimination  existing  in  favor  of  these  t^vo  groups 
springs  from  the  same  competitive  conditions  which  we  have 
been  considering. 

We  have  seen  that  carriers  leading  from  Kansas  City  publish 
what  is  termed  a  proportional  rate.  The  meaning  of  this  terra 
is,  as  defined  by  the  witnesses,  that  any  grain  which  has  already 
paid  a  transportation  charge  by  rail  into  Kansas  City  is  entitled 
to  the  benefit  of  this  so  called  proportional  out.  Since  the  quan- 
tity of  grain  consumed  at  Kansas  City  by  mills  and  otherwise  is 
much  greater  than  that  brought  in  by  other  means  of  transporta- 
tion than  railroad  it  follows  that  one  desiring  to  ship  grain  in 
any  direction  can  produce  evidence  that  a  corresponding  tonnage 
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has  paid  the  railway  transportation  charge  into  that  market 
Grain  which  is  shipped  to  Kansas  City  is  ordinarily  transferred 
from  the  car  to  the  elevator  where  it  may  be  held  for  a  period 
of  six  months  before  being  sent  forward.  The  actual  applica- 
tion of  these  two  rules  makes  it  possible  for  the  grain  merchant 
at  Kansas  City  to  bring  in  grain  from  any  direction  at  the  local 
rate  and  subsequently  ship  that  grain  out  at  the  proportional 
rate.  To  all  intents  and  purposes  the  proportional  rate  is  a  flat 
rate.  The  complainant  insists  that  Wichita  should  be  given  tho 
benefit  of  a  similar  proportional  rate  and  stop  over  privileges 
like  those  accorded  Kansas  City. 

At  the  present  time  grain  may  be  shipped  to  Wichita  at  the 
local  rate  and  subsequently  sent  on  either  to  Galveston  or  New 
Orleans  at  a  rate  which  in  the  aggregate  equals  the  through  rate 
from  the  point  of  origin  to  destination,  and  it  may  be  stopped 
off  at  Wichita  for  a  period  of  six  months  provided  it  goes  for- 
ward by  tho  same  line  which  brought  it  in.  This  of  course  ap- 
plies only  to  grain  which  originates  at  such  a  point  that  it  can  be 
routed  through  Wichita.  Originally  exactly  the  same  practice 
was  in  vogue  at  Kansas  City  so  far  as  the  rate  is  concerned.  Grain 
was  shipped  in  at  the  local  rate  and  subsequently  sent  out  at  what 
was  known  as  the  balance  of  the  through  rate,  that  being  a  sum 
which  added  to  the  local  rate  already  paid  would  make  the  full 
rate  from  point  of  origin  to  destination.  The  abuses  which  grew 
up  under  tliis  system  were  so  flagrant  that  the  practice  was  con- 
demned by  this  commission  and  the  carriers  ordered  to  desist 
from  it.  Since  then,  and  possibly  in  consequence  of  this  order  of 
the  Commission,  the  proportional  rate  has  been  substituted.  In 
reality  the  present  system  does  not  produce  actual  rates  which 
differ  materially  from  those  which  were  formerly  made  from  the 
grain  fields  on  all  sides  of  Kansas  City  by  what  was  in  effect  a 
combination  of  the  local  rate  into  Kansas  City  and  a  low  rate 
from  Kansas  City  to  destination.  The  proportional  rate,  there- 
fore, Avhether  it  is  or  is  not  to  the  advantage  of  Kansas  City  as 
a  grain  market  is  due  to  the  very  competitive  conditions  to  which 
we  have  already  referred.  Kansas  City  has  an  important  ad- 
vantage over  Wichita  in  the  adjustment  of  these  rates,  since  it 
can  draw  grain  from  all  directions  and  ship  it  out  in  all  direc- 
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tions,  while  Wichita  can  only  ship  its  grain  out  to  the  Golf 
ports ;  but  this  is  due  to  the  peculiar  location  and  rail  facilities 
of  Kansas  City  and  not  to  the  proportional  rate  as  such.  The 
same  preference  was  enjoyed  when  Kansas  City  merchants  oper^ 
ated  under  the  "balance  of  the  through  rate"  plan  which  is  now 
in  effect  at  Wichita. 

At  Kansas  City  grain  may  be  shipped  out  by  any  line  at  this 
proportional  rate  irrespective  of  the  route  by  which  it  reached 
that  market,  while  in  case  of  Wichita  the  same  line  which  brings 
it  in  insists  upon  carrying  it  out.  Here  again  the  fact  that  a 
different  rule  prevails  at  Kansas  City  than  at  Wichita  is  due  to 
competitive  conditions.  The  Santa  Fe  and  Bock  Island  systems 
would,  if  possible,  compel  all  shipments  of  grain  by  their  lines 
to  Chicago  which  had  reached  Kansas  City  by  their  lines,  but 
manifestly  no  such  rule  would  be  assented  to  by  eastern  roads 
since  it  would  deprive  them  of  a  large  part  of  the  grain  business 
out  of  Kansas  City.  It  is  not  quite  apparent  to  us  how  the  ex- 
istence of  the  same  privilege  at  W^ichita  would  promote  the 
handling  of  grain  tliere  if  rates  are  actually  maintained.  The 
rate  applied  by  all  lines  is  the  same  and  a  merchant  can  send  for- 
ward his  grain  by  the  line  which  brought  it  in  at  exactly  the 
same  price  as  he  could  by  any  otlier,  and  apparently  reach  with 
equal  facility  all  points.  It  is  evident  that  the  main  advantage 
would  be  his  ability  to  bid  off  one  carrier  against  another,  there- 
by possi])ly  obtaining  a  rate  somewhat  better  than  that  lawfully 
established.  This  has  been  the  practical  advantage  in  Kansas 
City  and  to  this  is  due  very  largely  die  better  rates  enjoyed  by 
shippers  at  that  j^oint. 

It  was  urged  by  the  comi)lainant  that  owing  to  the  much 
greater  proximity  of  Kansas  grain  fields  to  the  Gulf  its  pro- 
duct should  move  in  that  direction  and  that  the  rate  should  be  so 
adjusted  as  to  permit  this  movement.  We  have  .seen  that  until 
recently  lines  leading  south  and  east  from  Kansas  City  and  not 
entering  the  grain  fields  of  Kansas  have  insisted  upon  an  adjust- 
ment of  rates  which  would  permit  the  movement  of  Kansas  grain 
through  Kansas  City  to  the  east  or  to  the  south.  Until  recently 
the  rate  from  Wichita  to  Galveston,  taking  that  as  an  example, 
has  been  equal  to  the  sum  of  the  rates  from  Wichita  to  Kansas 
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< -ity  and  Kansas  City  to  Galveston.  For  the  last  two  or  three 
veal's,  however,  an  adjustment  has  been  in  effect  which  makes  it 
possible  to  ship  directly  to  the  Gulf  ports  from  nearly  all  Kan- 
sas points  at  one  cent  per  hundred  poimds  less  than  via  Kansas 
City.  Thus  at  the  present  time  the  rate  from  Wichita  to  Gal- 
veston is  SO^^ceiits  while  that  from  Wichita  to  Kansas  City  is 
14%  and  from  Kansas  City  to  Galveston  17,  a  total  of  31% 
oents. 

Witnesses  both  for  the  complainant  and  the  defendants  ex- 
pressed the  opinion  that  the  effect  of  this  differential  if  rates 
were  actually  maintained,  would  be  to  largely  divert  this  grain 
from  Kansas  City  and  send  it  directly  to  the  Gulf;  and  it  would 
appear  from  a  statement  by  the  Santa  Fe  system  furnished  at 
our  request  that  such  was  probably  the  tendency.  During  the 
year  1901,  0725  cars  of  wheat  were  shipped  by  that  road  to  or 
through  Kansas  City  points,  while  10,255  cars  were  taken  south- 
bound. During  the  year  1902,  3205  cars  were  shipped  to  Kansas 
City  and  6010  south.  We  are  not  informed  exactly  how  this 
statement  was  compiled  and  do  not  know,  therefore,  precisely 
what  it  may  signify,  but  it  certainly  shows  a  considerable  move- 
ment of  Kansas  wheat  to  the  Gulf. 

Is  the  rate  to  Galveston  reasonable  in  itself?  This  question 
was  earnestly  pressed  upon  the  Commission  by  the  complainant 
and  is  of  great  importance  to  the  City  of  Wichita  and  the  entire 
State  of  Kansas,  but  the  testimony  bearing  upon  it  is  extremely 
unsatisfactory,  as  it  probably  must  be  in  any  similar  case.  Upon 
the  one  hand  certain  witnesses  in  behalf  of  the  complainant 
have  given  an  opinion  that  the  rates  are  too  high,  but  they  base 
that  opinion  entirely  upon  a  comparison  with  rates  from  Kansas 
City.  Certain  other. witnesses  in  behalf  of  the  defendants  have 
stated  their  opinion  that  the  rates  are  reasonable;  but  these  wit- 
nesses are  the  traffic  officials  of  the  various  railroads  who  made 
the  rates ;  and  the  fact  that  they  do  not  substantiate  their  opinion 
by  any  satisfactory  reasons  rather  tends  to  weaken  the  presump- 
tion of  reasonableness  which  might  otherwise  attach  to  the  rate 
it^^olf,  than  to  strengthen  it.  We  are  left  to  determine  this  ques- 
ti<^n  as  a  matter  of  judgment  upon  the  facts  presented  in  this 
record.  These  facts  inay  perhaps  be  thrown  into  three  groups : 
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1.  What  rates  liavc  in  the  past  been  applied  to  the  transporta- 
tion of  this  traflic  by  the  defendants  and  other  lines  similarlj 
Hituatovl  'i 

2.  How  do  tliose  rates  compare  with  grain  rates  in  other  locaU- 
ties  ? 

o.  What  are  the  peculiar  circumstances  which  surround  this 
tradic  hearing  ii])on  the  cost  of  service  or  the  reasonableness  of 
the  rate? 

When  tills  complaint  was  brought  the  rate  on  wheat,  and  that 
on  other  grain  need  not  be  considered,  was  281/^  cents  from 
Wifhita  to  (lalveston.  At  the  present  time  that  rate  is  30% 
cents.  This  is  the  export  rate,  the  present  domestic  rate  being  45 
cents.  An  I'xamination  of  rates  previously  published  shows  that 
the  first  export  rate  was  filed  January  1,  1892  and  was  30  cents. 
The  folU>\\ing  January  this  was  advanced  to  34  cents  where  it 
continued  until  January  1,  1897,  when  it  was  reduced  to  31 
cents,  it  R^nained  at  about  this  figure  until  July  16,  1902,  when 
it  was  reduced  to  25^  ^  cents.  September  15,  1902,  it  was  ad- 
vanced to  'JSVii  c'^'iits  and  in  December  following  to  30 V^  cents* 
the  i>ivseiit  rate.  The  domestic  rate  is  not  before  us  and  its  his- 
tory need  not  be  tracixl  further  than  to  say  generally  that  the  first 
published  rate  was  45  cents  >^'oveniber  10,  1S8S,  which  soon  fell 
to  alnrnt  40  cents.  It  was  34  cents  from  January  1,  1S9T,  until 
DecemlHu-  15,  1902,  when  the  present  rate  of  45  cents  was  put 
into  effe<*t.  The  first  proportional  export  rate  from  Kansas  Citv 
to  (Jalveston  was  Hied  January  1, 1897,  and  was  21  cents.  Jarni- 
ary  1,  18i)V>,  this  was  reduced  to  17  cents.  Beginning  with  the 
year  11^)0  tmnient  Uuetuations  occurred,  the  range  being  fri.^ni 
ISt.j  to  13  ct'iits,  the  average  probably  about  15  cents.  Decem- 
Wr  15  the  pivsent  rate  of  17  cents  was  put  in  effect- 
While  thost^  have  btvn  the  tariff  rates  they  do  not  repressenc 
the  cluirgt>  as'tiuilly  iiup^seJ  for  the  transportation  of  this  irrain. 
C\)m|)etitiou  at  Kansas  City  has  always  been  extremelv  active 
and  the  o]^en  rate  has  seldom  been  obser\'ed.  Rednctions  fem 
Kansas  C^iry  have  ot'  necessity  led  to  reductions  from  poinns  liis 
Wichita.  There  is  nothing  to  sJiow  the  extent  of  the»?  ct^nces^ 
sions  over  a  |>eriod  of  years^  but  testimony  taken  in  the  lacrer 
part  of  1901  luu^  the  early  part  of  1W2  and  stipidated  into  this 
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record  shows  that  for  some  time  previous  to  January,  1902,  the 
actual  rate  had  been  about  3  cents  below  the  published  tariff  by 
at  least  two  of  these  defendants,  and  all  lines  must  have  main- 
tained about  the  same  rate. 

2.  It  is  difficult  to  find  instances  where  the  shipment  of  grain 
is  analogous  to  that  from  the  fields  of  Kansas  to  Galveston.  The 
distance  from  Kansas  City  to  Chicago  by  the  short  line  is  ap- 
proximately 450  miles.  Grain  has  been  frequently  carried  be- 
tAveen  these  cities  for  6  cents  per  100 ;  the  published  rate  during 
the  summer  of  1902  was  7  cents  per  100  pounds  for  a  time,  the 
average  was  about  11.  From  Chicago  to  New  York  the  dis- 
tance is  about  1000  miles.  The  published  export  rate  for  several 
summers  previous  to  1902  has  been  in  the  vicinity  of  1314  cents, 
the  actual  rate  some  3  cents  lower,  and  grain  has  been  carried  for 
between  7  and  8  cents  per  100  pounds.  It  is  about  450  miles 
from  Buffalo  to  Ncav  York  and  testimony  taken  by  us  shows  that 
the  current  rate  for  whole  seasons  has  been  approximately  3  cents 
per  bushel,  although  higher  at  present.  These  cases  present 
highly  competitive  conditions,  and  are  valuable  as  showing  not 
what  is  a  fair,  but  rather  Avhat  is  a  possible  rate.  It  should  also 
bo  observed  that  in  all  these  cases  the  actual  cost  of  transporting 
the  grain  would  be  less  than  from  Wicliita  to  Galveston. 

3.  Wheat  moves  in  large  quantities  from  the  fields  of  Kansas 
to  Galveston.  It  is  loaded  mthout  expense  to  the  carrier,  and 
can  be  conveniently  assembled  and  hauled  in  solid  trains  over  a 
considerable  part  of  the  entire  distance.  It  does  not  appear  what 
the  average  loading  is  but  it  must  be  to  the  full  capacity  of  the 
equipment.  The  delivery  at  Galveston  apparently  involves  the 
pavment  of  a  terminal  charge  of  2  cents  per  100.  The  Santa  Fe, 
that  being  the  only  one  of  the  defendants  extending  the  entire 
distance  from  Wichita  to  Galveston,  was  requested  to  furnish  a 
profile  of  it§i  road  and  a  statement  showing  the  curvature  and 
other  facts  entering  into  the  cost  of  operation.  It  appears  that 
the  ruling  gi*ade  southbound  from  Wichita  to  Fort  Worth,  a  dis- 
tance of  37vS  miles  is  53  feet  to  the  mile.  From  Fort  Worth 
south  the  grades  are  heavier,  the  most  severe  being  between  Cle- 
burne and  Somerville,  72  feet.  The  maximum  curvature  is 
found  betAveen  Wichita  and  Purcoll  and  is  7  degrees.  South  of 
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Fort  Worth  the  curvature  is  mucli  less.  We  also  asked  for  a 
statement  showing  the  density  of  traffic  on  this  part  of  the  sys- 
tem and  the  proportion  of  grain  to  the  whole  tonnage,  but  are 
informed  that  no  accurate  figures  of  this  sort  can  be  furnished 
Fonnerly  very  little  loading  back  was  obtainable  and  most  grain 
cars  returned  empty.  The  testimony  shows  that  until  recently 
05  per  cent  of  those  sent  south  over  the  Santa  Fe  loaded  witii 
grain  liave  returned  without  loads.  That  line  has  now  obtained 
entrance  to  lumber  territory,  however,  and  will  be  able  to  bring 
back  more  loads  in  iJie  future.  It  appears  that  at  the  present 
time  the  Kock  Island  system  delivers  this  grain  to  its  connections 
at  Fort  Worth  and  only  about  35  per  cent  of  its  cars  return 
without  loads.  We  have  no  definite  information  as  to  the  other 
defendants,  but  since  thej'  are  all  heavy  carriers  of  lumber  the 
proportion  of  empties  must  be  comparatively  small. 

Tliis  gi'ain  traffic  is  of  great  importance  to  all  the  defendants. 
Of  the  total  traffic  on  the  Santa  Fe  system  its  grain  constituted 
18.82  per  cent  for  the  year  ending  Jime  30,  1901,  and  13.33 
j>or  cent  for  the  year  ending  June  30,  1902.  For  the  Rock  la- 
land  the  figures  were  22.70  and  17.27  respectively;  for  the  St 
Tx)uis  &  San  Francisco  10.90  and  6.95  and  for  the  Missouri 
Pacific  21.29  and  17.10.  These  are  for  the  entire  systems.  The 
percentage  would  be  much  greater  probably  if  computed  for 
those  portions  of  tlie  several  systems  over  which  this  traffic 
moves. 

What  conclusions  should  be  reached  upon  these  facts  ? 

To  say  that  this  traffic  is  among  the  most  desirahle  of  any 
handled  by  these  defendants  would  be  to  repeat  what  has  often 
been  stated  by  this  Commission,  and  what  is  familiar  knowledge 
to  all  persons  having  any  acquaintance  with  the  suhject.     Cars 
are  loaded  without  expense  to  the  carrier;  they  can  be  loaded  to 
their  full  capacity,  whatever  that  may  be;  they  are  collected 
without  undue  expense  and  are  hauled  as  a  through  proposition 
for  nearly  or  quite  seven  hundred  miles  often  in  solid  train  loads. 
The  cost  of  delivery  is  not  excessive.     Formerly  most  of  these 
cars  came  back  empty,  but  today  the  greater  part  over  most  lines 
return  loaded  with  traffic  which  pays  a  rate  almost  or  quite  equal 
to  that  charged  on  grain.     Xothing  Ixjtter  shows  the  desirable- 
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ness  of  this  traffic  than  the  rates  at  which  it  has  been  actually 
carried  by  railways  in  dillerent  parts  of  this  country.  Grain  has 
been  habitually  transported  between  Buffalo  and  New  York,  and 
Chicago  and  New  York  for  two  mills  per  ton  mile.  It  has  been 
handled  by  at  least  two  of  these  defendants  between  Kansas  City 
and  Chicago  for  not  much,  if  any  exceeding  2.5  mills  per  ton 
mile.  The  Santa  Fe  has  published  and  maintained  a  rate  of  13 
cents  from  Kansas  City  to  Galveston.  This  grain  would  pass 
through  Wichita  and  would  yield  about  2.7  mills  per  ton  mile. 
Testimony  stipulated  into  this  record  shows  that  when  the  pub- 
lished rate  has  been  15  cents  from  Kansas  City  the  actual  rate 
has  often  been  as  low  as  12  cents  yielding  the  Santa  Fe,  with  a 
distance  of  950  miles,  2.5  mills,  while  the  shortest  line  to  Gal- 
veston Avould  realize  about  3  mills  from  that  rate.  Now  the  fact 
that  other  carriers  have  transported  gi'ain  between  Buffalo  and 
New  York  or  Chicago  and  New  York  for  the  rates  above  given 
tends  very  slightly  if  at  all  to  show  what  would  be  a  reasonable 
rate  upon  these  lines  from  Southern  Kansas  to  the  Gulf.  The 
fact  that  the  Santa  Fe  and  the  Kock  Island  have  carried  grain 
from  Kansas  City  to  Chicago  for  2^2  mills  per  ton  mile  does  not 
establisli  that  as  a  reasonable  rate  from  Wichita  to  Galveston. 
Even  the  fact  that  these  two  lines  of  railway  have  maintained  a 
rate  of  2i/»  mills  per  ton  mile  from  Kansas  City  to  Galveston 
under  stress  of  severe  competition  does  not  show  that  this  would 
be  a  fair  rate  from  Wichita  even  though  the  distance  from  that 
point  is  225  miles  less  and  the  route  from  there  on  the  same  in 
both  cases;  but  it  does  have  an  important  bearing  upon  the  cost 
of  that  sendee ;  it  does  show  that  the  expense  of  operating  these 
lines  from  Wichita  to  the  Gulf  can  not  be  excessive,  a  conclusion 
w^hich  would  not  be  incompatible  with  data  furnished  by  the 
Santa  Fe  Company. 

W^hen  this  case  was  heard  the  rate  in  effect  upon  export  wheat 
from  Wichita  was  281/2  cents  yielding  the  Santa  Fe  7.9  mills  per 
ton  mile.  For  the  year  ending  June  30,  1902,  the  average  re- 
ceipts per  ton  mile  of  the  various  defendants  were,  Missouri  Pa- 
cific 8.84  mills,  Santa  Fe  9.56,  St.  Louis  &  San  Francisco  9.47, 
Rock  Island  10.34.  This  is  the  average  revenue  from  all  kinds 
of  traffic,  high  class  and  low  class,  car  load  and  less  than  car 
9  I.  C.  C.  Rep.— 36. 
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load,  long  haul  and  short  haul.  It  will  be  seen  that  a  rate  of 
28V2  cents  yields  from  this  most  desirable  of  all  traffic  a  revenue 
per  ton  mile  not  greatly  less  than  that  received  by  these  defend- 
ants from  all  traffic.  The  present  rate  from  Wichita  is  30% 
cents  yielding  tx)  the  Santa  Fe  .8.5G  mills  per  ton  mile,  almost  as 
much  as  the  Missouri  Pacific  derives  upon  the  average  from  aD 
its  traffic  and  only  one  mill  below  the  general  average  of  the 
Santa  Fe.  This  fact  is  to  us  strong  evidence  that  a  rate  of  28% 
cents  pays  these  defendants  a  sufficient  return,  although  the  de- 
duction would  be  more  satisfactory  if  the  comparison  could  be 
made  with  the  average  upon  those  parts  of  the  defendant  sys- 
tems which  are  directly  involved  rather  than  -with  the  entire 
systems. 

For  statistical  purposes  the  territory  of  the  United  States  is 
divided  into  groups.  The  transportation  of  this  grain  is  con- 
ducted in  groups  VIII.  and  IX.,  being  about  equally  divided 
between  the  two.  The  average  rate  per  ton  mile  for  the  vear 
ending  June  30,  1902,  was,  in  group  VIII.,  9.78  mills,  in 
group  IX.,  9.84  mills.  The  operating  expenses  in  group  VIII. 
were  62.01,  and  in  group  IX.,  74.00  per  cent  The  net  receipts 
per  mile  from  operations  were  $2401,  in  group  VIIL,  and 
$1441,  in  group  IX.  It  ^nll  be  seen  that  the  percentage  of  ope^ 
ating  expenses  is  unusually  high,  and  the  net  income  unusually 
small  in  gi'oup  IX.,  but  whether  that  extends  to  the  defendants 
in  this  suit  does  not  appear. 

The  net  income  of  all  these  defendants  has  materially  in- 
creased from  year  to  year  for  the  last  3  years.  The  following  is 
a  statement  of  the  net  income  per  mile  of  the  defendants  and  of 
groups  VIII.  and  TX.  since  and  including  1897: 

9  I.  C.  C.  Rkp. 
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We  have  seen  that  wliile  the  published  rate  in  recent  years 
has  been  approximately  the  same  as  it  now  is  from  these  points^ 
the  actual  rate  has  been  materially  less;  it  is  safe  to  say  from 
2  to  3  cents  less.  In  remarking  above  that  an  abnormally  low 
rate  temporarily  induced  by  unusual  competition  ought  not  to 
be  made  the  test  of  reasonableness,  it  was  not  meant  that  the 
presence  of  competition  deprived  a  rate  of  its  value  as  such 
standard.  Upon  the  contrary  it  is  evident  tliat  a  noncompetitive 
rate  can  have  no  such  value.  The  idea  of  our  legislation  in  the 
past  has  boon  to  secure  competition  in  the  expectation  that  from 
this  would  result  a  reasonable  transportation  charge.  One  test 
of  a  reasonable  rate  is  to  inquire  what  has  been  the  result  of 
competition  between  different  carriers;  when  several  different 
lines  of  railway  could  and  did  bid  for  the  same  traffic  at  what 
price  have  these  carriers  transported  that  traffic.  Where  such 
competitive  conditions,  operating  through  several  years,  have 
settled  down  into  a  certain  rate  we  think  that  fact  is  of  great 
weight.  Now  in  the  case  before  us  competition  after  being  suh- 
jected  to  all  tlie  restrictions  then  possible,  resulted  in  an  actual 
rate  from  Wichita  not  exceeding  28^^  cents  on  the  average. 
While  not  conclusive  this  is  certainly  important  in  attempting 
to  determine  Avhat  is  a  reasonable  charge. 

In  view  of  tliese  fncts,  the  actual  cost  of  moving  this  traffic  aa 
evidenced  by  the  operations  of  these  defendants  over  the  very 
lines  in  question,  the  high  rate  per  ton  mile  which  is  received  in 
comparison  with  the  average  rate  of  these  defendants  and  the 
territory  in  which  the  service  is  rendered,  the  fact  that  not  more, 
and  probably  less  than  281A  cents  lias  been  the  actual  rate  from 
Wichita  in  recent  years,  the  steadily  increasing  net  returns  of 
these  defendants  under  past  rates  lead  us  to  the  conclusion  that 
28^2  cents  per  hundred  pounds  for  the  transportation  of  wheat 
from  Wichita  to  Galveston  for  export  is  all  that  these  defend- 
ants should  charge  and  that  anything  in  excess  of  that  is  unjust 
and  unreasonable. 

In  an'iving  at  this  decision  it  is  probable  that  we  have  heen 
more  or  less  guided  by  our  general  knowledge  of  railway  condi- 
tions, of  rates  and  the  relation  of  rates.    What  is  a  reasonable 
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rate  in  a  case  like  llie  present  cannot  be  determined  by  the  appli- 
cation of  any  exact  rule ;  it  is  a  question  of  judgment. 

The  record  upon  which  this  holding  is  made  is,  as  already 
said,  unsatisfactory.  We  have  no  information  as  to  the  gross  re- 
ceipts, as  to  the  cost  of  construction  or  operation,  or  as  to  the 
net  returns  from  operation  of  those  particular  portions  of  the  de- 
fendant systems  involved  in  tliis  controversy,  nor  do  we  know  the 
amount  of  trafiic  upon  those  lines  which  would  be  affected  by 
tliese  rates.  AVe  requested  the  Santa  Fe  company,  that  being  the 
only  one  extending  the  entire  distance  from  Wichita  tx)  Galves- 
ton, to  furnisli  us  with  a  statement  showing  the  density  of  the 
traffic  over  this  portion  of  its  system  and  the  percentage  of  its 
grain  tonnti^e  to  the  Avhole.  We  were  informed  that  it  was  im- 
possible to  furnish  an  accurate  statement  as  to  the  gross  receipts 
and  were  given  simply  the  percentage  of  grain  to  other  traffic 
upc»n  the  entire  system.  As  already  remarked,  that  percentage 
must  be  uuich  greater  upon  that  portion  of  its  system  over  which 
tin's  trafiic  is  carried.  If  we  had  this  information  we  could  reach 
a  conclusion  with  more  confidence,  but  we  do  not  think  that  we 
should  decline  to  express  an  opinion  upon  the  case  before  us 
simply  because  there  may  be  abnormal  conditions  which  would 
alter  that  opinion.  These  facts  are  in  the  possession  of  the  de- 
fendants alone  and  they  should  have  introduced  them  upon  the 
hearing  if  they  desired  to  have  them  considered.  If  they  wish  to 
afford  the  Commission  that  information  now  we  should  be  dis- 
posed to  reopen  this  case  and  afford  them  an  opportunity. 

Broadly  speaking,  railways  are  entitled  to  impose  rates  which 
will  maintain  their  properties  in  condition  to  properly  discharge 
the  functions  which  they  undertake  and  yield  a  fair  return  to 
their  owners.  In  consideration  of  the  fact  that  the  public  has 
permitted,  and  in  some  sense  induced  these  companies  to  under- 
take this  quasi  public  duty,  instead  of  discharging  it  itself,  we 
are  inclined  to  think  that  where  serious  doubt  exists,  the  railway 
should  be  given  the  benefit  of  that  doubt.  But  this  does  not 
mean  that  railway  charges  are  subject  to  no  revision,  nor  that 
they  can  never  be  reduced  except  u]X)n  an  absolute  certainty. 
These  grain  rates  are  of  great  importance  to  these  defendants 
and  they  are  of  exactly  the  same  impoi'tanco  to  those  who  pay 
0  T.  r.  \\  -Ri :i>. 
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them.  The  testimony  in  this  case  shows  that  in  the  year  1901 
seventy  million  bushels  of  wheat  were  grown  within  a  radius  of 
one  hundred  miles  of  the  City  of  Wichita.  Two  cents  per  hun- 
dred upon  this  quantity  would  be  equivalent  to  $840,000.  A 
difference  of  two  cents  in  the  rate  under  which  this  wheat  moves 
to  market  adds  to  or  subtracts  from  the  net  revenues  of  the  rail- 
roads transporting  it  by  that  amount,  and  it  affects  the  net 
revenues  of  the  farmers  who  raise  or  the  people  who  consume 
that  wheat  by  exactly  the  same  amount. 

Claim  is  made  upon  both  sides  that  the  cost  of  transportation 
has  changed.  It  is  said  on  behalf  of  the  complainant  that  load;« 
are  heavier,  motive  power  more  efficient,  the  roadbed  in  better 
condition,  and  that  the  amount  of  traffic  has  largely  increased. 
Upon  the  other  hand  the  defendants  insist  that  the  cost  of  labor 
and  of  all  supplies  which  enter  into  the  operation  of  a  railroad 
have  materially  advanced.  Both  these  contentions  are  true  and 
what  the  effect  of  such  new  conditions  may  prove  to  be  upon  rail- 
way revenues  can  only  be  determined  by  the  actual  result.  This 
question  is  not  presented  to  us  directly  by  this  record  but  it  does 
appear  that  up  to  the  present  time  the  net  revenues  of  railwavs 
in  this  territory,  and  of  the  several  defendants  in  this  case  have 
increased. 

Assuming,  however,  that  these  defendants  do  require  larger 
gross  revenues  the  conclusion  to  which  we  have  come  permits 
them  to  obtain  such  increase  from  their  grain  traffic.     Our  deci- 
sion does  not  require  a  reduction  in  the  present  17  cent  propor^ 
tional  rate  from  Kansas  City,  but  the  testimony  indicates,  and 
it  is  perhaps  true,  that  a  28^2  ^<'^^  I'ate  at  Wichita  would  force 
something  loAvcr  than  17  cents  at  Kansas  City;  upon  the  present 
relation  thnt  rate  would  be  15  cents.    This  is  distinctly  higher  at 
Kansas  City  and  not  lower  at  Wichita  than  the  actual  rate  re- 
ceived for  some  years.     Those  defendants  at  those  rates  would 
obtain  a  larger  revenue  from  a  corresponding  tonnage  than  they 
have  received  in  any  of  the  last  4  or  5  years.     If  the  people  of 
Kansas  pay  for  the  transportation  of  their  grain  to  market  upon 
the  basis  of  our  decision  they  will  pay  more  than  in  recent  years 
for  the  same  service.    If  at  the  present  time  our  order  involved 
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an  actual  reduction  in  the  revenues  of  these  companies  we  might 
hesitate  to  make  it. 

Our  liolding  applies  to  export  traffic  only.  Domestic  grain  is 
handled  under  somewhat  different  conditions  and  possibly  at  a 
somewhat  greater  expense.  That  rate  is  not  before  us  and  no 
opinion  is  expressed  in  reference  to  it. 

There  is  still  another  feature  of  this  case  which  perhaps  should 
be  referred  to.  The  rate  from  Wichita  to  Galveston  is  apparent- 
ly determined  by  the  local  from  Wichita  to  Kansas  City;  that  is, 
the  rate  can  not  be  higher  than  the  proportional  from  Kansas 
City  to  Galveston  plus  this  local ;  at  the  present  time  it  is  one 
cent  less  than  that  combination.  If  therefore  this  local  rate 
should  be  reduced  more  tlian  one  cent  it  would  work  a  necessary 
reduction  of  tlrie  Wichita-Galveston  rate.  That  local  is  now  141/^ 
cents  for  a  haul  of  225  miles.  It  has  at  times  in  the  past  been  as 
low  as  12  cents.  The  reasonableness  of  this  rate  has  not,  how- 
ever, been  questioned  by  the  complainant  It  appears  to  be  in 
line  with  similar  rates  to  the  Missouri  river,  and  we  express  no 
opinion  in  this  case  touching  its  reasonableness. 

CONCT.USIONS. 

Do  the  Santa  Fe  and  Kock  Island  systems  violate  the  fourth 
section  in  charging  a  lower  rate  from  Kansas  City  than  from 
Wichita,  an  intermediate  point?  Do  all  tlie  defendants  violate 
the  third  section  in  making  a  less  charge  from  Kansas  City  than 
from  Wichita,  the  distance  from  the  latter  being  much  less  than 
from  the  former  point  ? 

The  Supreme  Court  of  the  United  States  has  several  times 
<?onsidered  the  application  of  these  two  sections.  Interstate 
Commerce  Commission  v.  Alabama  Midland  II,  Co.,  168  U.  S. 
144,  42  L.  ed.  41-^ ,  18  Sup.  Ct.  Kep.  45 ;  Louisville  &  N.  R.  Co. 
V.  Behlmer,  175  U.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209 ; 
East  Tennessee,  Y.  &  G.  R.  Co.  v.  Interstate  Commerce  Com- 
mission,  181  U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516;  Inter- 
state Commerce  Commission  v.  Louisville  &  N.  R.  Co.,  190  U. 
S.  273,  47  L.  ed.  1047,  23  Sup.  Ct  Rep.  687. 

These  decisions  need  not  be  examined  in  detail.  The  court 
i'.loarly  holds  tliat  where  actual  competition  exists  at  the  more 
9  L  C.  C.  Kkp. 
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distant  point  whicli  does  not  obtain  at  the  intermediate  or  nearer 
point  and  where  such  competition  has  actually  produced  at  the 
more  distant  point  the  low  rate  which  the  carrier  cannot  control 
and  must  meet  to  obtain  a  share  of  the  business,  these  sections 
do  not,  in  a  case  like  that  before  us,  prohibit  the  disparity  in 
rates,  so  long  as  the  low  competitive  rate  is  remunerative  to  the 
carrier  and  the  noncompetitive  rate  a  reasonable  one  in  itself 
In  the  case  last  above  cited  this  was  held  to  be  so  even  though  the 
competitive  rate  was  not  unreasonably  low.  It  has  been  found  in 
this  case  that  competitive  conditions  do  actually  exist  at  Kansas 
City  which  do  not  exist  at  Wichita,  and  that  these  conditions 
have  actually  produced  the  low  rate  from  Kansas  City.  We  think 
that  rate  is  remunerative.  We  have  found  that  the  present  rate 
from  Wichita  is  somewhat  too  high,  but  if  that  be  reduced  in  ac- 
cordance with  our  finding  it  is  diflicult  to  see  how  these  defend- 
ants can  be  said  to  be  in  violation  of  the  third  and  fourth  sec- 
tions of  the  act  If  not  reduced,  it  appears  to  us  that  our  order 
should  be  directed  against  the  unreasonableness  of  the  Wichita 
rate  and  not  against  the  adjustment  of  rates. 

The  fact  that  Valley  Falls  and  the  group  of  towns  it  represents 
are  given  better  rates  than  the  complainant  adds  nothing  to  the 
case,  for  they  are  controlled  by  the  Missouri  river  competitive 
rate.  This  was  expressly  so  held  by  the  Supremo  Court  in  the 
La  Grange  Case,  supra,  where  it  was  said  that  more  distant 
points  than  La  Grange  might  be  given  a  lower  rate  since  that 
fate  was  forced  by  the  Atlanta  competitive  rate.  The  competi- 
tion at  Erie  is  of  a  somewhat  different  character  but  is  mani- 
festly controlling.  The  defendants  cannot  impose  higher  rates 
from  these  towns  than  arc  named  by  the  Missouri,  Kansas  & 
Texas. 

It  is  by  no  means  clear  that  the  proportional  rate  gives  Kansas 
City  any  advantage  over  what  that  market  would  enjoy  under  the 
scheme  which  was  formerly  in  effect  tliere  and  which  is  now  in 
vogue  at  Wichita ;  but  if  it  does,  that  too  has  been  the  outgrowth 
of  these  same  competitive  influences.  So  also  has  tlie  privilege 
of  sending  grain  forward  by  some  other  line  than  the  one  bring- 
ing it  in.  If  these  defendants  voluntarily  grantc»d  that  privilese 
at  Kansas  City  tliey  would  bo  compelled  to  accord  it  also  it 
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Wichita ;  but  if  competition  has  forced  that  condition  at  Kansas 
City  they  are  not  under  the  ruling  of  the  Supreme  Court,  obliged 
to  establish  tlie  same  privilege  at  Wichita  where  that  competi- 
tion does  not  exist. 

The  Commission  did  not  at  first  take  that  view  of  the  third 
and  fourth  sections  which  has  been  finally  adopted  by  the  court, 
but  its  holding  is  of  course  conclusive  upon  us  and  we  must  ap- 
ply the  law  as  interpreted.  If  it  be  not  adequate  to  the  proper 
correction  of  these  transportation  abuses  the  remedy  lies  in  an 
amendment  of  the  act  itself. 

It  has  been  found  as  a  fact  that  any  charge  in  excess  of  28yo 
cents  per  100  pounds  for  the  transpo ration  of  grain  from  Wichi- 
ta to  Galveston  is  unreasonable,  and  an  order  will  be  issued  di- 
recting that  the  defendants  cease  and  desist  from  maintaining 
the  present  rate  of  ^O^/o  cents.  Kates  upon  other  grain  have 
usually  been  somewhat  lower  than  upon  wheat.  No  distinction 
has  been  attempted  in  this  case  since  there  is  no  very  good 
ground  for  compelling  such  difference  unless  the  carriers  see  fit 
to  make  it  voluntarily. 

The  failure  to  make  service  upon  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway  Company  affords  no  reason  against  the 
making  of  this  order.  Wliile  that  company  is  a  proper  it  is  not 
a  necessary  party,  and  still  further  while  service  upon  the  Mis- 
souri Pacific  Company  may  not  have  amounted  to  legal  service 
upon  the  Iron  Mountain  Company,  had  that  been  required,  it 
does  in  fact  for  all  practical  purposes  notify  the  latter  company 
of  this  proceeding. 
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THE    MAYOR  AND    CITY  COUNCIL  OF    WICHITA, 

KANSAS, 

V. 

TUE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY;  THE  ST.  LOUIS  &  SAN  FRANCISCO 
RAILROAD  COMPANY;  THE  MISSOURI  PACIFIC 
RAILWAY  COMPANY;  THE  MISSOURI,  KANSAS  & 
TEXAS  RAILWAY  COMPANY,  AND  THE  CHICAGO 
ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 


Decided  October  24,  1909. 


On  complaint  by  the  City  of  Wichita,  Kansas,  alleging  that  defendmatt' 
rates  on  coal  in  carloads  from  Minden,  Mo.,  McAlester,  I.  X^  and 
llussellville,  Ark.,  to  Wichita  are  unlawful  as  compared  with  defend- 
ants' coal  rates  from  the  same  points  to  Kansas  City,  it  appeared  that 
the  rates  to  Kansas  City  are  controlled  and  actually  forced  bj  eom- 
petitive  conditions  governing  the  transportation  of  coal  to  that  city, 
but  that  such  rates  are  remunerative  and  that  the  rates  to  Wichita 
cannot  be  found  (ixcessive  upon  the  record  aa  made  in  this  case; 
Held,  That  the  complaint  should  be  dismissed  without  prejudice. 
Mayor  and  City  Council  of  Wichita  \.  A.T.  ic  8.  F.  Ry.  Co,^  et  al.,  9  L 
C.  C.  Rep.  r)34.  citini  and  applied. 

A.  E.  Helm.  S.  S,  Ashbaugh  and  G.  W.  Adams  for  coTnpIain- 
ant 

Gardner  Lathrop,  E,  D.  Ketma  and  Robert  Dunlap  for  A.  T. 
&  S.  F.  R.  Co. 

M,  I  J.  C  lardy,  J.  //.  Richards  and  C.  E.  Benton  for  Mo.  Pac 
R.  Co. 

i¥.  A,  Low  for  C.  R.  I.  &  l\  R.  Co. 

W.  0.  LittlcfieU  for  St.  L.  &  S.  F.  R.  Co. 

James  Hagerman  and  J.  M.  Bryson  for  M.  K.  &  T.  R.  Co, 

P.  J.  Farrell,  Special  Attorney,  for  the  Commission. 
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Eeport  and  Opinion  or  the  Commission. 

Prouty,  Commissioner: 

This  complaint  puts  in  issue  the  justness  of  certain  coal  rates 
to  Wichita.  The  points  named  in  the  complaint  are  Minden, 
Mo.,  iEcAlester,  T.  T.,  and  Russellville,  Ark.,  and  the  allegation 
is  that  the  rates  from  these  points  to  Wichita  are  unreasonable 
under  the  first  section  and  that  they  unduly  discriminate  in 
favor  of  Kansas  City  and  St.  Joe  in  violation  of  the  third  sec- 
tion. 

The  defendants  admit  our  jurisdiction  of  them  and  the  traf- 
fic involved.  Those  facts  of  general  application  which  have  been 
already  found  in  the  case  between  these  same  parties  touching 
grain  rates,  are  referred  to  as  a  part  of  this  report,  but  need  not 
be  repeated. 

The  facts  ]^eculiar  to  this  proceeding  may  be  best  stated  by 
<*onsidering  separately  these  different  points  of  production. 

Minden.  The  places  named  in  the  complaint  are  not  those 
from  which  Wichita  actually  buys  its  coal  supply  but  are  illus- 
trative of  the  points  of  production.  The  district  in  which  Min- 
den is  situated  is  commonly  known  as  the  Pittsburg  district  and 
embraces  various  coal  fields  within  a  radius  of  perhaps  25  miles, 
the  principal  ones  being  at  Pittsburg,  Weir  City  and  Centre- 
ville.  These  last  named  places  are  located  in  the  State  of  Kansas 
and  tliis  Commission  would  have  no  jurisdiction  over  rates  be- 
tween such  points  and  Wichita.  Minden  is  situated  in  the  State 
of  Missouri  and  transportation  from  its  mines  to  Wichita  is 
therefore  interstate  commerce.  It  seems  to  be  considered  that 
rates  from  all  points  in  this  district  to  Wichita  must  be  the  same 
and  that  the  effect  of  a  reduction  from  Minden  would  be  to  re- 
<lucc  the  state  rates  from  other  points  in  tlie  district. 

The  coal  obtained  from  this  district  is  a  soft  bituminous  one  of 
fair  quality.  It  retails  in  Wichita  for  from  $3.75  to  $4.50  per 
ton.  It  is  the  cheapost  in  price  and  the  poorest  in  quality  of  any 
coal  used  in  Wichita  and  is  more  extensively  used  than  any  other 
coal.  It  was  estimated  that  60  per  cent  of  all  coal  consumed  in 
tlie  complainant  citv  came  from  this  district.  The  principal 
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steam  fuel  used  in  Wichita  seems  to  be  slack  from  these  Pitts- 
burg mines. 

The  Santa  Fe,  the  Missouri.  Pacific  and  the  St.  Louis  &  San 
Francisco  Railways  operate  lines  from  this  district  to  both  Kan- 
sas City  and  Wichita.  The  Kock  Island  has  no  line  from  this 
district  to  either  Kansas  City  or  AVichita  and  as  we  understand 
the  testimony  does  not  transport  coal  from  these  mines  to  either 
of  those  points.  The  Kansas  City  Southern  also  carries  coal 
from  this  district  to  Kansas  City  but  not  to  Wichita. 

The  short  line  distance  from  Minden  to  Wichita  is  178  miles, 
to  Kansas  City  129  miles,  and  is  in  both  cases  by  the  St  Louis  & 
San  Francisco.  The  rate  by  all  lines  is  the  same,  being,  to  Kan- 
sas City  on  both  lump  coal  and  slack  80  cents,  to  Wichita  $1.50 
on  lump  coal.  $1.25  on  slack.  At  the  time  of  the  filing  of  this 
complaint  the  rates  to  Wichita  were  $1.60  on  lump  coal  and 
$1.40  upon  slack,  the  reduction  having  been  made  a  short  time 
before  the  hearing  at  Wichita.  The  rate  to  Kansas  City  was  70 
cents  at  the  date  of  hearing,  having  beeen  advanced.  All  rates 
given  are  per  ton  of  2000  pounds. 

The  testimony  showed  that  the  cost  of  mining  coal  in  this  dis- 
trict was  from  $1.00  to  $1.25  per  ton  but  the  evidence  upon  this 
point  was  indefinite  and  can  not  be  relied  upon  as  establishing 
that  fact.  Just  previous  to  the  hearing  the  price  at  the  mine 
had  been  advanced  from  $1.75  per  ton  to  $2.00. 

McAlester.  The  mines  in  the  vicinity  of  this  place  and  des- 
ignated by  this  name  in  this  hearing  produce  a  better  grade  of 
soft  coal  than  is  obtained  from  the  Pittsburg  district.  It  is 
freer  burning  and  contains  fewer  impurities  than  the  Pittsbiiiv 
coal.  For  these  reasons  it  is  preferred  for  domestic  use  and 
commands  a  higher  price  for  that  purpose  from  those  who  can 
afford  to  pay  it.  It  retails  in  Wichita  for  about  $6.00  per  ton, 
from  $1.50  to  $2.00  above  the  Pittsburg  article. 

These  mines  are  situated  upon  the  Missouri,  Kansas  &  Texas 
Kailway,  and  also  upon  the  Choctaw,  Oklahoma  &  Gulf  known 
commonly  as  the  Choctaw  road.  None  of  the  lines  entering 
Wichita  reach  these  mines  with  tlieir  own  rails  but  all  of  them 
carry  to  Wichita  in  connection  with  one  or  the  other  of  the  roads 
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above  mentioned,  and  all  of  them,  except  the  Rock  Island,  carry 
this  coal  to  Kansas  City. 

It  appears  from  the  testimony  that  the  Missouri  Pacific,  St 
Louis  &  San  Francisco,  and  Santa  Fe  receive  this  coal  from  the 
M.  K.  &  T.,  wliile  the  Kock  Island  receives  it  from  the  Choctaw. 
The  main  line  of  the  M.  K.  &  T.  extends  from  these  fields  direct- 
ly to  Kansas  City;  and  the  Kansas  City  Southern  and  its  con- 
nections also  carry  tliis  coal  to  Kansas  City. 

The  short  line  distances  from  these  fields  are,  to  Kansas  City 
314  miles  via  the  M.  K.  &  T.,  to  Wichita  308  miles  by  the  same 
line  in  connection  with  the  St.  Louis  &  San  Francisco.  The 
rates  are  the  same  by  all  lines  and  are  now,  to  Wichita  on  lump 
coal  and  slack  $2.60,  to  Kansas  City  $2.00  on  lump  coal  and 
$1.50  on  slack.  At  the  time  of  the  filing  of  this  complaint  the 
rate  to  Kansas  City  was  $1.75  the  advance  to  the  present  rate 
having  been  made  October  25,  1902. 

Russcllville.  The  coal  produced  at  these  mines  differs  essen- 
tially from  that  obtained  in  the  two  districts  already  referred 
to,  being  in  the  nature  of  an  antliracite  coal  and  selling  in  com- 
petition with  Pennsylvania  anthracite.  The  testimony  did  not 
show  definitely  the  price  at  whicli  this  coal  retails  in  ^\  ichita.  It 
appeared  however  that  consumers  generally  prefer  the  eastern 
coal  to  this  article,  and  that  it  had  never  come  into  very  general 
use.  There  was  no  evidence  tending  to  show  the  cost  of  pro- 
duction either  in  the  McAlester  or  Itussellville  districts,  or  tlie 
retail  price  of  the  last-named  variety  at  Kansas  City. 

Most  if  not  all  the  defendants  by  their  connections  carry  coal 
to  Wichita  from  Eussellville  and  also  to  Kansas  City.  It  fur- 
ther appears  that  the  Kansas  City  Southern  and  the  M.  K.  &  T. 
transport  coal  from  Eussellville  to  Kansas  City.  The  short  line 
distances  from  Eussellville  are  to  Wichita  421  miles,  to  Kansas 
City  451  miles,  both  via  the  Missouri  Pacific.  The  present 
rates,  which  are  the  same  by  all  lines,  are,  to  Wichita  $2.80  on 
lump  and  slack,  and  $2.55  on  pea,  to  Kansas  City  $2.10  on  lump 
coal  and  $1.35  on  slack.  At  the  time  of  the  filing  of  the  com- 
plaint the  rate  on  slack  to  Kansas  City  was  $1.50,  the  reduction 
to  the  present  basis  having  been  made  August  10,  1902. 

The  distances  above  given  are  those  by  the  shortest  line  over 
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which  tlie  traffic  actually  moves.     The  mileage  by  most  line* 
both  to  Wichita  and  Kansas  City  is  greater,  but  it  does  not  seem 
necessary  to  state  the  exact  distance  by  each  road.      An  exami- 
nation of  tliese  rates  and  distances  shows  that  Wichita  is  some- 
what farther  from  Pittsburg  district  than  Kansas  City,  while 
the  rate  is  80  cents  to  Kansas  City  as  compared  with  $1.50  to 
Wichita ;  that  Wichita  and  Kansas  City  are  substantially  equi- 
distant from  the  McAlester  district  while  Kansas  City  enjoys  a 
rate  of  $2.00  per  ton  as  against  $2.60  to  Wichita;  that  from 
Eussellville  the  distance  to  Wichita  is  distinctly  shorter  than  to 
Kansas  City,  while  the  rate  is  one-tliird  higher.     The  complain- 
ant insists  that  when  these  railroads  carry  coal  to  Kansas  City 
upon  those  rates  they  discriminate  in  favor  of  that  locality  aa 
against  Wichita  and  points  similarly  situated.     The  reply  of 
the  defense  is  tliat,  while  these  rates  may  constitute  a  discrimi- 
nation, that  preference  is  not  undue,  but  is  rendered  necessary 
by  competitive  conditions  at  Kansas  City.     The  facts  touching 
this  branch  of  the  case  comprehensively  stated  are  as  follows. 

The  nearest  coal  fields  to  Wichita  are  those  of  the  Pittsburg 
district.  Kansas  City  upon  the  otlier  hand  is  nituated  in  the 
midst  of  coal  fields.  Mines  arc  located  upon  all  sides  of  it  at 
various  distances,  the  nearest  being  not  more  than  25  to  30  miles 
away.  Almost  every  railroad  leading  into  Kansas  City  reaches 
one  or  more  of  these  nearby  mines.  The  Santa  Fe  brings  coal 
from  Camden  37  miles,  Richmond  47  miles,  Lexington  53  miles. 
The  Chicago  &  Alton  finds  it  at  a  distance  of  50  miles.  Other 
lines  reach  coal  mines  at  about  the  same  haul.  The  Missouri 
Pacific,  the  Kansas  City  Southern,  and  the  St  Louis  &  San 
Francisco  all  penetrate  the  Rich  Hill  district,  distant  about  80 
miles. 

Rates  from  these  nearby  points  have  in  several  cases  been 
fixed  by  law.  The  Rnilroad  Commission  of  Kansas  established 
11  rate  of  50  cents  from  Leavenwortli  to  Kansas  City.  The  State 
of  Missouri,  either  by  statute  or  by  its  commission,  has  fixed  the 
rate  from  Richmond  at  50  cents  and  from  liCxington  at  55  cents. 
Tt  was  the  opinion  of  Mr.  Lincoln  that  the  State  of  Missouri  had 
also  established  the  rate  from  the  Rich  Hill  district  at  70  cents. 
Tho  fixing  by  law  of  these  short-distance  rates  necessitates  the 
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application  of  substantially  the  same  rate  from  other  nearby 
mines  and  the  testimony  showed  and  we  find  that  the  rate  of  80 
cents  from  the  Pittsburg  district  has  been  rendered  necessary  by 
competitive  conditions  from  nearer  sources  of  supply. 

Most  of  the  testimony  was  directed  to  rates  from  this  district, 
but  it  fairly  appears  that  the  rates  from  McAlester  and  from 
Kussellville  to  Kansas  City  are  intiuenced  by  these  same  com- 
petitive conditions.  The  Pittsburg  coal  is  of  the  same  general 
quality,  is  used  for  the  same  purposes  and  sells  for  about  the 
same  price  in  Kansas  City  as  coal  from  the  Eich  Hill  and  other 
nearer  mines.  The  McAlester  coal  is  of  of  a  better  grade  and 
sells  for  a  higher  price  but  the  price  at  which  the  poor  article 
can  bo  obtained  necessarily  exerts  a  controlling  influence  upon 
ihe  price  at  which  the  better  article  can  be  sold.  The  Eussell- 
ville  coal  comes  into  competition  with  this  nearby  coal  in  a  more 
indirect  fashion,  but  there  is  still  a  competition.  While  the  tes- 
timony does  not  show  it,  it  is  probable  that  this  coal  competes 
with  the  anthracite  coal  from  eastern  points.  This  latter  coal 
can  reach  Kansas  City  at  a  less  price  than  Wichita  and  this 
would  require  a  lower  rate  from  Kussellville  to  Kansas  City 
than  to  Wichita.  This  fact  did  not  however  appear  in  the  testi- 
mony and  ought  not  perhaps  to  be  assumed  in  the  disposition 
of  this  case. 

The  quantity  of  coal  used  in  Kansas  City  is  very  much  great- 
er than  that  consumed  at  Wichita.  It  was  said  in  testimony 
that  Wichita  annually  took  from  3300  to  3700  cars.  The  traffic 
manager  of  the  Santa  Fe  testified  that  his  line  handled  coal  from 
the  Pittsburg  district  to  Kansas  City  mainly  in  train  loads,  and 
that  the  amount  which  it  distributed  over  the  whole  State  of 
Kansas  was  less  than  it  carried  to  or  through  Kansas  City. 

Complainant  introduced  testimony  showing  that  the  higher 
prieo  of  coal  at  Wichita  prevented  the  location  of  industries  at 
that  point  which  would  otherwise  come  there.  While  the  testi- 
mony does  not  conclusively  show  this  there  can  be  no  doubt  of 
the  fact.  Neither  testimony  nor  argument  is  required  to  dem- 
onstrate that  any  industry  making  a  considerable  use  of  coal 
would  establish  itself  at  Kansas  City  in  preference  to  Wichita 
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unless  other  conditions  outweighed  the  advantage  in  the  price  cl 
that  commodity  possessed  by  Kansas  City. 

We  are  constrained  to  find  the  low  rates  at  Xansas  City  from 
the  points  in  controversy  have  been  induced,  without  any  maliee 
towards  Wichita,  by  competitive  conditions  at  Kansas  City 
which  do  not  exist  at  Wichita ;  that  coal  could  not,  under  present 
conditions,  move  from  tlie  points  in  question  at  much,  if  any 
higher  rates,  and  that  this  is  largely  due  to  the  natural  advan- 
tages enjoyed  by  Kansas  City  in  obtaining  its  coal  supply. 

Wc  have  not  referred  to  St  Joseph,  since  neither  party 
seemed  to  regard  the  conditions  there  as  materially  different 
from  those  at  Kansas  City,  and  such  is  our  general  information. 

The  complainants  also  insist  that  tliese  coal  rates  are  unrea- 
sonable and  therefore  in  violation  of  the  first  section  of  the  act 
The  testimony  upon  that  point  is  extremely  unsatisfactory  upon 
both  sides.  The  only  witness  in  behalf  of  the  complainants  up- 
on this  point  was  a  coal  dealer  of  Wichita  who  testified  touching 
genera]  conditions  existing  there  and  who  also  said  that  in  his 
opinion  the  rates  from  the  mines  to  Wichita  were  unreasonable. 
He  stated  however  that  he  had  no  knowledge  of  the  cost  of  opc^ 
ation,  of  the  different  railroads  or  in  general  of  the  conditions 
under  which  this  traffic  was  transported,  and  that  his  opinion  as 
to  the  reasonableness  of  the  rates  to  Wichita  was  based  entirelv 
upon  a  comparison  with  those  to  Kansas  City.  If  the  carriers 
could  transport  coal  from  the  Pittsburg  district  to  Kansas  Citv 
for  70  cents  per  ton,  in  his  opinion  $1.50  to  Wichita  was  exces- 
pive.  It  is  evident  that  such  an  opinion  adds  nothing  to  the 
value  of  the  comparison  itself.  Upon  the  part  of  the  defendants 
the  traffic  manager  of  the  Santa  Fe  and  the  general  freight  agent 
of  the  Missouri  Pacific  testified  that  in  their  opinion  these  ratea 
were  reasonable.  They  themselves  had  made  the  rates.  Their 
expression  of  opinion  under  oath  adds  little  or  nothing  to  the 
presumption  raised  by  the  rate  itself.  If  the  reasonableness  of 
railway  rates  is  to  be  established  by  the  opinion  of  traflSc  men 
who  have  made  the  rates,  or  who  have  made  similar  rates,  with- 
out reference  to  the  reasons  upon  which  that  opinion  is  based. 
clearly  few  if  any  rates  can  ever  be  found  too  high.  Such  testi- 
mony as  that  given  in  this  case  satisfies  us  of  the  good  faith  of 
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the  traffic  manager  in  making  the  rate,  but  we  do  not  think  it 
ought  to  have  much  weight  in  establishing  the  reasonableness  of 
that  rate,  unless  some  reason  is  given  upon  which  that  opinion 
is  based. 

We  are  left  therefore  in  this  case  as  in  the  grain  case  between 
these  same  parties  to  determine  the  justness  of  these  rates  by  a 
consideration  of  the  circumstances  surrounding  this  traffic.  It 
must  be  a  question  of  good  judgment  in  view  of  all  the  facts  be- 
fore us. 

The  complainant  insists  that  the  rate  to  Kansas  City  should 
be  taken  as  a  test  of  the  reasonableness  of  that  to  Wichita.  This 
<5an  hardly  be  so.  We  have  found  that  the  rate  to  Kansas  City 
is  forced  by  competitive  conditions  which  do  not  exist  at  Wichi- 
ta. That  rate  is  accepted  because  no  better  one  can  be  obtained. 
At  the  same  time  it  is  proper  to  consider  this  rate  for  it  must 
be  assumed  that  it  yields  a  profit  to  the  carrier.  The  short  line 
distance  from  Minden  to  Kansas  City  is  129  miles.  A  rate  of 
70  cents  per  ton  to  Kansas  City  ( tliat  was  in  effect  at  the  date 
of  ho:iring)  yields  a  return  of  5.4  mills  per  ton  mile.  While 
tliis  rate  is  low  as  compared  with  other  rates  upon  the  lines  of 
railway  making  it  it  is  not  an  extremely  low  rate  for  the  trans- 
portation of  coal  and  we  have  no  doubt  that  this  business  is  high- 
ly profitable  to  the  carrier  engaging  in  it  The  testimony 
shows  that  upon  the  Santa  Fe  system,  and  the  same  is  doubtless 
true  of  other  lines,  this  traffic  is  moved  entirely  at  the  conven- 
ience of  the  carrier.  It  goes  largely  in  train  loads  but  may  be 
taken  in  carloads  when  desirable.  The  haul  is  of  considerable 
length.  The  traffic  is  loaded  and  unloaded  without  expense  to 
the  carrier  although  it  is  probable  that  the  terminal  cost  at  Kan- 
sas City  may  be  considerable.  There  are  great  railway  systems 
in  the  United  States  whose  entire  traffic,  including  high  class  as 
well  as  low  class,  that  carried  in  less  than  carloads  as  well  as 
carloads,  yields  a  per  ton  mile  revenue  less  than  that  produced 
by  this  coal  rate,  and  which  have  nevertheless  shown  a  fair  net 
income  over  the  cost  of  operation.  The  average  per  ton  mile  re- 
ceived by  all  the  railroads  in  Group  III.  for  the  year  ending 
June  30,  1900,  was  but  slightly  above  this  and  the  operating  ex- 
penses of  that  Group  averaged  less  than  70  per  cent. 
0  T.  C.  C\  Rep.— 87. 


iL  _ 


566  INTERSTATE  COMMESCE  BEPOSTS. 

The  short  line  distance  from  Mindcn  to  Wichita  is  178  miles 
from  the  Pittsburg  district  it  is  perhaps  somewhat  less.  A  ra 
of  $1.50  per  ton  for  this  distance  yields  a  revenue  of  appros 
mately  8.6  mills  per  ton  mile.  This  we  regard  as  a  high  ra 
for  the  transportation  of  coal.  Few  commodities  should  take 
lower  rate  than  this.  There  is  scarcely  any  commodity  in  ct 
of  which  the  actual  cost  of  transportation  is  less.  While  tl 
cars  are  very  largely  sent  back  empty,  the  traffic  is  moved  e 
tirely  in  carloads  and  generally  in  very  considerable  quantitic 
The  cars  are  invariably  loaded  to  their  full  capacity  which 
generally  large.  The  expense  of  originating  and  delivering  tl 
traffic  is  small.  The  nature  of  the  traffic  itself  is  such  that 
ought  to  be  given  a  low  rate  in  the  distribution  of  the  transpc 
tation  tax.  There  is  almost  no  commodity  in  whose  total  a 
the  item  of  transportation  is  so  great  as  coal.  It  is  an  artic 
of  universal  necessity  and  the  cost  of  transportation  rests  mo 
heavily  and  more  directly  upon  the  consiuner  tlian  with  m( 
commodities.  Yet  when  we  compare  this  rate  of  $1.50  from  t 
Pittsburg  district  to  Wichita  with  tlie  other  rates  of  the  defer 
ant  carriers  we  find  that  it  is  almost  equal  to  the  average  deriv 
from  their  entire  tonnage.  In  the  year  1902  tlie  average  n 
per  ton  mile  of  the  Santa  Fe  system  was  9.26 ;  of  the  Missoi 
Pacific  8.84;  of  the  St.  Louis  &  San  Francisco  9.47  mills, 

A  comparison  with  coal  rates  in  other  sections  of  the  count 
may  be  instructive.  The  Commission  has  recently  heard  a  co 
plaint  putting  in  issue  the  reasonableness  of  rates  upon  anthi 
cite  coal  from  the  mines  to  the  seaboard  in  which  a  somewl 
elaborate  statement  was  prepared  showing  the  rates  charged  i 
the  transportation  of  anthracite  coal  and  also  for  the  carriage 
bituminous  coal  produced  in  the  mines  of  West  Virginia,  Per 
sylvania  and  [Maryland.  These  rates  differ  so  greatly  that 
generalization  is  of  much  value.  Speaking  broadlv  and  taki 
Washington  as  a  point  of  consumption  it  may  be  said  that  t 
sources  of  anthracite  supply  are  distant  upon  the  average  of  soi 
230  miles  and  that  the  rate  charged  is  $2.00  per  ton  of  22- 
pounds,  equivalent  to  about  8.7  mills  per  ton  mile.  The  sourc 
of  its  bituminous  supply  are  found  at  distances  varying  fro 
150  to  400  miles,  the  rate  being  in  no  case  lower  than  $1.60  ax 
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in  no  case  higher  than  $1.70  per  gross  ton,  yielding  an  average 
revenue  per  ton  mile  of  approximately  6  mills.  The  average 
rate  per  ton  mile  received  from  the  transportation  of  anthracite 
to  Buffalo,  an  important  lake  shipping  point,  is  approximately  6 
niills  and  for  bituminous  about  5.5  mills.  To  Chicago  anthra- 
cite pays  about  4.4  mills  for  a  haul  of  800  miles  and  bituminous 
3.5  for  a  haul  of  540  miles. 

The  average  rate  per  ton  mile  received  upon  all  parts  of  a 
irreat  system  like  the  Santa  Fe,  for  example,  is  no  fair  criterion 
of  a  just  rate  over  a  few  hundred  miles  of  that  system.  The 
fact  that  coal  is  carried  to  competitive  points,  like  some  of  these 
above  referred  to,  at  a  low  rate  per  ton  mile,  does  not  establish 
that  tliese  defendants  ought  to  put  in  a  similar  rate  between 
Wichita  and  Minden.  But  we  think  it  does  show,  in  connection 
with  the  well  known  facts  as  tx)  the  actual  cost  of  carrying  this 
commodity,  that  a  rate  of  8.5  mills  per  ton  mile  for  the  carriage 
of  coal  a  distance  of  nearly  200  miles  is  a  high  one,  unless  there 
are  circumstances  which  render  the  imposition  of  an  extraordi- 
nary rate  proper.  Xo  such  conditions  are  shown  to  exist  in  this 
ease.  The  statement  of  the  Santa  Fe,  and  the  testimony  of  its 
trafhc  manager,  both  show  that  grades  and  curvatures  are  not  ex- 
cessive and  that  tlie  cost  of  operation  is  not  unusual.  The  St. 
Louis  &  San  Francisco  Company  has  transport-^  large  quanti- 
ties of  coal  from  this  Pittsburg  district  to  Wichita  for  the  Rock 
Island  Co,  receiving  for  this  service  85  cents  a  ton,  which  reason- 
ably demonstrates  that  the  cost  of  service  cannot  be  excessive. 
We  have  been  furnished  with  no  statement  as  to  the  density  of 
the  traffic  upon  this  part  of  the  various  systems  involved  which 
would  be  an  important  item  of  information. 

Upon  the  foregoing  considerations  we  are  strongly  impressed 
that  the  present  rate  of  $1.50  per  ton  from  the  Pittsburg  district 
to  Wichita  is  too  high.  We  feel  that  8  mills  per  ton  mile,  $1.10 
per  ton,  is  enough  for  the  transportation  of  a  coal  of  this  quality 
for  that  distance  under  tlie  circumstances  of  this  case.  At  the 
same  time  the  rate  in  effect  cannot  be  regarded  as  an  extravagant 
one;  while  coal  rates,  and  rates  generally,  have  been  advanced  re- 
cently this  rate  has  been  reduced ;  the  railways  are  earnestly  in- 
sisting that  they  need  additional  revenue  to  meet  increased  oper- 
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ating  expenses,  and  on  the  whole  at  this  time  we  hesitate  to  order 
a  fnrther  reduction.  Kates  from  the  other  sources  of  supply  in- 
volved can  hardly  be  considered  excessive  if  this  is  not- 

C0NC1.US10NS. 

In  analogy  to  tlie  case  between  these  same  parties  touching 
grain  rates,  which  has  just  been  decided,  it  must  he  held  that 
the  preference  given  Kansas  City  in  making  these  lower  rates  on 
coal  is  not  in  violation  of  the  third  section,  inasmuch  as  it  b 
induced  by  competitive  conditions  at  that  point  which  do  not  ob- 
tain at  Wichita.  It  may  be  further  noticed  that  there  is  an  ele- 
ment in  this  case  which  is  not  found  in  the  other.  Xansas  Citv 
obtains  its  low  coal  rates  primarily  because  of  its  natural  loci- 
tion.  It  is  not  because  the  managers  of  sundry  railroads  have 
agreed  that  they  will  compete  at  Kansas  City  and  not  at  Wichita 
that  the  fonner  locality  has  cheaper  coal  than  the  latter  but 
rather  because  coal  deposits  are  plentiful  at  its  very  doon. 
Wichita,  distant  170  miles  from  its  nearest  coal  field,  ought  not 
to  expect  as  cheap  fuel  as  Kansas  City  where  coal  is  plentiful  at 
from  30  to  50  miles.  It  is  possible  that  this  natural  advantage 
has  been  unduly  intensified  by  railway  competition  but  clearly  it 
exists  and  justifies  a  lower  rate  than  is  accorded  the  complainant 

Final  order  will  not  be  entered  at  this  time  and  complainant 
will  have  until  January  1,  1904,  to  apply  for  leave  to  submit 
further  testimony  upon  the  reasonableness  of  the  coal  rates  to 
Wichita. 
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THE   M.\YOR   AND   CITY   COUNCIL   OF   WICHITA, 

KANSAS. 

V. 

THE  CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 
COMPANY;  THE  CHICAGO,  ROCK  ISLAND  & 
TEXAS  RAILWAY  COMPANY; THE  ATCHISON,  TO- 
PEKA  &  SANTA  FE  RAILWAY  COMPANY;  THE 
GULF,  COLORADO  &  SANTA  FE  RAILWAY  COM- 
PANY; THE  ST.  LOUIS,  IRON  MOUNTAIN  & 
SOUTHERN  RAILWAY  COMPANY;  THE  MISSOURI 
PACIFIC  RAILWAY  COMPANY;  THE  ST.  LOUIS  & 
SAN  FRANCISCO  RAILROAD  COMPANY;  THE  AN- 
GELINA &  NECHES  RIVER  RAILROAD  COMPANY; 
THE  ARKANSAS  &  CHOCTAW  RAILWAY  COM- 
PANY; TJIE  L0UISIA:N'A  &  ARKANSAS  RAILROAD 
COMPANY;  THE  ARKANSAS  MIDLAND  RAII^ 
ROAD  COMPANY;  THE  AVOYEIXES  RAILROAD 
COMPANY;  THE  CENTRAL  TEXAS  &  NORTH- 
WESTERN RAILWAY  COMPANY;  THE  EMPORIA  & 
GULF  RAILROAD  COMPANY;  THE  FORT  WORTH  & 
NEW  ORLEANS  RAILWAY  COMPANY;  THE  GULF 
&  INTERSTATE  RAILWAY  OF  TEXAS  AND  JOS.  P. 
O'DONNELL,  RECEIVER  THEREOF;  THE  GULF, 
BEAUMONT  &  KANSAS  CITY  RAILWAY  COM- 
PANY: THE  HOUSTON  &  TEXAS  CENTRAL  RAII^ 
ROAD  COMPANY;  THE  HOUSTON  &  SHREVEPORT 
RAILROAD  COMPANY;  THE  HOUSTON,  EAST  & 
WEST  TEXAS  RAILWAY  COMPANY;  THE  INTERn 
NATIONAL  &  GREAT  NORTHERN  RAILROAD  COM- 
PANY; THE  KANSAS  CITY,  WATKINS  &  GULF 
RAILWAY  COMPANY  AND  HEN^iY  B.  KANE  RE- 
CEIVER THEREOF;  THE  KANSAS  CITY  SOUTH- 
ERN RAILWAY  COMP.iNY;  THE  LOUISIANA  &  AR- 
KANSAS RAILROAD  COMPANY;  THE  LOUISIANA 
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k  NOKTirWESTEKN  KAILROAD  COMPANY;  TB 
MARSHALL,  TtJlPSON  &  SALITsTi:  PASS  RAILWA 
(;O^IPAXY;  THE  MTNDEN'  KAILWAY  COMPAQ! 
THE  MISSOtail,  KAKSAS  &  TEXAS  RAILWAY  C 
TEXAS;  THE  MOSCOW,  CAMDEN  &  SAN  AGU 
TINE  RAILWAY  COMPANY;  THE  NATCHITOCHl 
&  RED  RIVER  VALLEY  RAILWAY  COMPANY;  TB 
NEAV  ORLEANS  &  NORTHWESTERN  RAILWA 
COMPANY  AND  C.  E.  RATCLIFF,  RECEIVi 
THEREOF;  THE  PINE  BLUFF  &  WESTERN  RAI 
WAY  COMPANY;  THE  SABINE  &  EAST  TEXJ 
RAILWAY  COMPA^^Y;  THE  SHERMAN",  SHREV 
PORT  &  SOUTHERN  RAILWAY  COMPANY;  Til 
SHREVEPORT  &  RED  RIVER  VALLEY  RAILWJi 
COMPANY;  THE  SIBLEY,  LAKE  BISTENEAU 
SOUTHERN  RAILWAY  COMPANY;  THE  ST.  LOU 
SOUTH  WESTERN  RAILWAY  COMPANY;  THE  S 
LOl'IS  SOUTHWESTERN  RAILWAY  COMPANY  ( 
TEXAS;  THE  SOUTHERN  PACIFIC  COMPAN 
THE  TEXAS  &  NEW  ORLEANS  RAILROAD  CO 
PANY;  THE  TEXAS  &  LOL^TSIANA  RAILWAY  CO 
PANY;  THE  TEXAS  &  PACIFIC  RAILWAY  CO 
PANY ;  THE  TEXAS  SOUTHEASTERN  RAILROi 
COMPANY;  THE  TEXAS  SOUTHERN  RAILWJ 
COMPANY;  THE  TEXARKANA  &  FORT  SMIl 
RAILWAY  COMPANY;  THE  TEXARKAK 
SHREVEPORT  &  NATCHEZ  RAILWAY  COMPAN 
THE  TEXAS,  SABINE  VALLEY  &  NORTHWESTEI 
RAILWAY  COMPANY;  THE  TRINITY  VALLI 
SOUTHERN  RAILWAY  COMPANY;  THE  VICE 
BURG,  SHREVIiPORT  &  PACIFIC  RAILWAY  CO 
PANY;  THE  WARREN  &  CORSICANA  PACIF 
RAILWAY  COMPANY;  THE  MISSOURI,  KANSAS 
TEXAS  RAILWAY  COMPANY. 


Decided  October  H,  1903. 
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On  complaint  of  the  City  of  Wichita,  Kansas,  alleging  that  rates  from  lum- 
ber  shipping  points  west  of  the  Mississippi  River  in  Louisiana,  Arkan- 
sas and  Texas  to  Wichita  are  unreasonable  and  unduly  prejudicial  as 
compared  with  rates  on  like  traffic  from  the  same  points  to  Jvansas 
City,  Mo.,  Omaha  and  Lincoln,  Neb.,  and  Topeka,  Kans.,  and  that  such 
rates  are  higher  via  the  lines  of  the  defendants,  the  Santa  Fe  and  Rock 
Island  Systems,  for  the  shorter  distance  to  Wichita  than  for  the  longer 
distance  through  Wichita  to  Kansas  City  and  the  other  destination 
points  mentioned,  it  appeared  that  competitive  conditions  existing  in 
Kansas  City,  Omaha,  and  Lincoln  produce  low  rates  to  those  points 
from  the  lumber  territory  in  question  and  that  such  competitive  condi- 
tions do  not  exist  at  Wichita;  that  there  is  no  substantial  dissim- 
ilarity in  the  circumstances  and  conditions  governing  the  transporta- 
tion of  lumber  from  such  territory  to  Wichita  and  through  Wichita  to 
Topeka  by  the  Sante  Fe  and  Rock  Island  Systems;  that  the  rate  from 
such  lumber  producing  territory  to  Wichita  is  excessive  to  the  extent 
of  one  cent  per  100  pounds.  Eeld^  That  for  the  reasons  set  forth  in 
Wichita  y.  A,  T,  d  8,  F.  R.  Co.,  9  I.  C.  C.  Rep.  534,  based  upon  decisions 
♦f  the  United  States  Supreme  Court  there  cited,  the  defendants*  lumber 
rates  to  Wichita  as  compared  with  those  in  effect  to  Kansas  City, 
Omaha  and  Lincoln  from  the  lumber  shipping  territory  herein  involved 
are  not  in  violation  of  the  third  and  fourth  sections  of  the  Act  to  regu- 
late commerce;  that  all  of  the  defendants  do  violate  section  three  of 
the  Act;  that  the  Santa  Fe  and  Rock  Island  Systems  violate  section 
four  by  maintaining  higher  lumber  rates  from  such  territory  to  Wichita 
than  to  Topeka;  and  that  the  lumber  rate  from  the  territory  described 
to  Wichita  is  unreasonable  and  should  be  reduced. 


A,  E.  Helm,  S,  IS.  Ashhaugh  and  G.  W.  Adams  for  complain- 
4int. 

Gardner  Lalhrop,  E,  D.  Kenna  and  Robert  Vunlap  for  A.  T. 
&  S.  F.  R.  Co. 

M,  L,  Clardy,  J,  H,  Richards  and  C.  E.  Benton  for  Mo.  Pac. 
M  Co. 

M.  A.  Low  for  C.  R.  1.  &  P.  R.  Co. 

W.  0.  Liithfield  for  St.  L.  &  S.  F.  R.  Co. 

P.  J.  Farrell,  Special  Attorney,  for  the  Commission. 


Report  and  OriNiow  of  the  Commission. 

Prodty.  Commissioner: 

The  rates  put  in  issue  by  this  complaint  are  those  on  lumber 
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from  southern  territory  west  of  the  Mississippi  River  to  Widu- 
ta,  Kansas.  That  city  is  the  complainant  and  the  various  lines 
of  railroad  engaged  in  the  transportation  of  this  lumher  are  the 
defendants. 

The  case  was  heard  with  several  others  between  the  same  com- 
plainant and  substantially  the  same  defendants,  and  it  was 
agreed  that  the  testimony  might  be  used  in  the  various  cases  in 
so  far  as  it  was  applicable.  Two  of  these  cases^  involving  rates 
on  grain  and  coal,  immediately  precede  this,  and  the  general 
facts  stated  in  the  reports  of  those  cases  touching  the  competen- 
cy of  the  complainant  and  the  transportation  and  commercial 
conditions  surrounding  Wicliita  and  Kansas  City  may  be  re- 
ferred to  as  a  part  of  this  opinion. 

The  four  railroad  lines  which  enter  Wichita  all  participate  in 
the  transportation  of  this  lumber  traffic.  The  other  defendants 
are  mainly  short  roads  situated  in  the  district  where  the  lumber 
originates,  known  commonly  as  tap  roads,  used,  sometimes  to 
bring  tlie  logs  to  the  railway  where  tliey  are  sawed,  and  some- 
times to  transport  the  lumber  itself  to  a  connection  with  the  main 
line.  Many  of  tlicm  have  filed  disclaimers  of  any  interest  in 
this  suit  for  the  reason  that  tliey  have  no  voice  in  the  making 
of  the  rates  involved  but  are  obliged  to  take  whatever  the  prin- 
cipal carriers  see  fit  to  accord  them.  It  seems  unnecessary  to 
enter  into  any  consideration  of  the  objections  of  these  defend- 
ants. The  traffic  is  interstate  and  the  carriers  who  make  and 
publish  tliese  rates,  and  who  transport  this  lumber  to  Wichita 
make  no  question  but  that  they  are  subject  to  the  jurisdiction  of 
the  Act  to  regulate  commerce. 

The  claim  of  the  complainant  will  be  best  understood  by  a 
statement  of  the  rates  themselves  widi  the  distances  from  cer- 
tain illustrative  points  in  the  territory  in  question.  Three  gen- 
eral districts  are  involved,  which  may  be  known  as  the  Arkan- 
sas, Texas  and  Louisiana  districts  respectively.  Complainant 
names  Camden  as  illustrative  of  Arkansas,  Trinity  of  Texas, 
and  Plaquimine  of  Louisiana  points  and  the  defendants  have 
made  no  question  that  tliese  localities  have  been  fairly  selected. 
The  rates  from  all  this  territory  are  the  same  to  the  cities  named 
by  the  complainant  and  are  as  follows : 
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To  Kansas  City 23  cents. 

To  Omaha,  Neb 23        " 

To  Lincoln,  Neb 24        " 

To  Topeka 26 

To  Wichita 28i       " 

The  distances  from  the  illustrative  points  are : 

From  Camden  to  Kansas  City 642  miles. 

"    Omaha 847       " 

"    Lincoln 849      " 

"    Topeka 637       " 

"    Wichita 607       " 

From  Trinity  to  Kansas  City 668  miles- 

"    Omaha 873       " 

"    Lincoln 875      " 

"    Topeka 682      " 

"    Wichita 633      " 

From  Plaquimine  to  Kansas  City 801  miles. 

"    Omaha 1006      « 

"    Lincoln 1008      " 

"    Topeka 868      " 

"Wichita 812      " 

It  will  be  seen  upon  examination  that  the  distances  from 
Louisiana  points  to  Wichita  and  Kansas  City  are  approximately 
the  same,  while  from  Arkansas  and  Texas  points  it  is  somewhat 
further  to  Kansas  City  than  to  Wichita.  Topeka  is  in  all  cases 
more  distant  than  Wichita,  and  Omaha  and  Lincoln  are  over 
200  miles  further  from  the  points  of  origin  than  Kansas  City. 
]N'everthelePS  tl)e  rate  to  Wichita  exceeds  that  to  Kansas  City 
and  Omaho  by  5l/>,  to  Lincoln  by  4%?  and  to  Topeka  by  2^ 
cents.  The  complainant  insists  that  these  rates  to  Wichita  are 
in  violation  of  the  Act  to  regulate  commerce :  First,  in  that  the 
rates  are  unreasonable  under  the  first  section.  Second,  in  that 
all  the  defendants  grant  to  Kansas  City  and  the  other  points 
named  an  undue  preference  under  the  third  section.  Third,  in 
that  the  Atchison,  Topeka  &  Santa  Fe,  and  the  Chicago,  Bock 
Island  &  Pacific  companies  violate  the  fourth  section  in  that 
they  transport  this  traffic  through  Wichita  to  a  more  distant 
point  for  a  less  compensation  than  is  charged  Wichita. 

Tho  defendants  insist  that  the  rates  are  reasonable  and  jus- 
tify the  discrimination  by  competitive  conditions  existing  at 
9  I.  C.  C.  Eep. 
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Kansas  City  and  the  other  points  named  which  do  not  exist  ar 
Wichita.     The  facts  touching  this  competition  are  as  follows. 

Formerly  the  Missouri  river  valley  and  region  to  the  west  of 
that  river,  including  Kansas  City  and  the  State  of  Kansas,  ob- 
tained its  lumber  from  the  pine  forests  of  the  north.  Chicago 
was  a  distributing  point  for  this  luml)er  and  the  adjustment  of 
rates  from  there  may  serve  to  show  the  general  sdieme.  The 
rate  from  Chicago  to  Kansas  City  was  about  16  cents,  varying 
somewhat  from  time  to  time.  The  rate  to  points  west  of  the 
[Missouri  River,  like  Wichita,  was  made  by  adding  to  the  Chi- 
cago rate  to  Kansas  C'ity  the  local  west,  which  was,  in  case  of 
Wichita,  15Vi2  cents,  giving  a  total  rate  to  Wichita  of  30 V^  cents 
as  against  15  cents  to  Kansas  City. 

When  the  supply  of  northern  pine  began  to  run  short  attention 
was  turned  to  the  soutli  where  vast  tracts  of  timber  existed.  The 
average  distance  from  this  source  of  supply  to  Kansas  City  was- 
approximately  the  same  as  from  the  nortliem  forests,  the  quality 
of  the  timber  not  so  good.  In  order  to  develop  the  lumber  in- 
dustry in  the  south  it  was  thought  necessary  to  make  a  low  rate 
from  the  southern  mill*^  to  ^lissouri  Itiver  points. 

There  can  be  no  doubt  tliat  this  competition  \vith  northern 
pine  originally  determined  the  rate  from  tlie  south  to  Kansas 
(^ity.  That  com]>etition  no  longer  exists.  The  pine  of  \Viscon- 
sin  and  ^linnosota  has  been  exhausted.  It  is  no  longer  sold  in 
the  Kansas  City  market,  or  in  the  State  of  Kansas,  for  those 
jnirposes  for  which  southern  pine  is  used.  The  higher  grades 
of  lumber  are  obtained  to  some  extent  in  the  south  and  to  a  still 
greater  extent  upon  the  Pacific  coast. 

Several  lines  of  railroad  carry  lumber  from  these  districts 
in  question  to  Kansas  City  and  the  Missouri  River  which  do  not 
sfTvr  Wichita,  or  [)arficij)ate  in  the  transportation  of  lumber  to 
that  point.  One  of  these  is  the  Kansas  City  Southern  which 
run-^  directly  soutii  from  Kansas  City  to  the  gulf  through  two 
of  these  himber  districts,  and  which  is  said  by  the  defendants 
to  have  insisted  upon  an  extremely  low  rate  to  Kansas  City. 
Considerable  quantities  of  himl)er  are  also  sold  on  the  Missouri 
River  from  southern  points  east  of  the  Mississippi  River.  The 
quality  of  this  lumber  is  about  the  same  as  that  from  the  regions 
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in  question^  it  is  used  for  the  same  purposes  and  sells  for  the 
same  price.  It  is  brought  from  these  sources  of  supply  by  still 
other  lines  of  railway,  the  Illinois  Central,  the  Mobile  &  Ohio, 
and  others  to  St  Louis,  and  from  thence  over  various  routes  to 
Kansas  City. 

We  find  that  originally  this  competition  with  northern  pine 
was  a  controlling  factor  in  producing  the  low  rate  at  Kansas 
City  and  that  this  competition  did  not  exert  the  same  influence 
at  Wichita  since  the  rate  from  these  northern  regions  to  that 
point  was  15%  cents  higher  than  to  Kansas  City.  This  compe- 
tition no  longer  exists  and  does  not  therefore  require  a  continu- 
ance of  the  original  adjustment  of  rates.  There  is  however  a 
competition  between  carriers  leading  from  sources  of  supply  west 
of  the  Mississippi  Eiver  to  Kansas  City  which  does  not  operate 
at  Wichita  and  there  is  also  a  competition  between  mills  and 
carriers  east  of  the  Mississippi  River  and  those  west  of  that  river 
at  Kansas  City,  which  is  not  felt  to  the  same  extent  at  Wichita. 
We  can  see  no  valid  reason  today  which  justifies  a  lumber  rate 
to  Kansas  City  much  if  any  lower  than  that  to  Wichita ;  at  the 
same  time,  looking  to  the  competition  of  the  past  and  the  adjust- 
ment of  rates  which  that  has  produced;  to  the  interest  of  the 
various  lines  reaching  Kansas  City  and  not  Wichita;  to  the  com- 
petition between  mills  and  carriers  east  of  the  Mississippi 
River;  to  the  extensive  readjustment  of  rates  which  would  be  re- 
quired if  any  substantial  departure  from  the  present  adjust- 
ment were  made ;  we  do  not  think  that  the  defendants  serving 
Wichita  could  probably  obtain  an  adjustment  which  would  place 
Wichita  upon  a  parity  with  Kansas  City  in  the  matter  of  these 
rates. 

The  defendants  are  an  important  factor  in  producing  the 
Kansas  City  rate.  If  for  the  last  fifteen  years  they  had  been 
compelled  to  maintain  the  same  rates  on  lumber  at  Wichita  and 
kindred  points  as  at  Kansas  City  the  entire  scheme  of  lumber 
rates  would  probably  be  essentially  different  from  what  it  is. 
Still  in  our  opinion  these  defendants  do  not  control  the  rate  at 
Kansas  City ;  they  could  not  at  the  present  time  secure  any  mate- 
rial advance  of  that  rate  by  the  exercise  of  ordinary  and  lawful 
measures. 
9  I.  C.  C.  Rep, 
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Omaha  and  Lincoln  are  Missouri  River  points  at  whidi  the 
competitive  conditions  prevailing  at  Kansas  City  apply  in  the 
main.  Several  witnesses  for  the  defendants  stated  that  they 
knew  of  no  reason  why  a  better  rate  should  be  given  Topeka  than 
was  accorded  Wichita,  and  no  one  gave  any  justification  for  the 
maintenance  of  the  lower  rate.  Upon  this  testimony  -we  find 
that  conditions  at  Topeka  do  not  differ  from  those  at  Wichita. 

Is  the  rate  to  Wichita  reasonable  in  itself  ?  What  has  been 
said  in  the  two  preceding  cases  as  to  the  unsatisfactory  nature 
of  the  testimony  bearing  upon  tliis  question  as  applied  to  rates 
on  grain  and  coal  may  be  repeated  here ;  still  here  as  there  the 
question  is  presented  and  it  is  our  duty  to  dispose  of  it. 

The  first  lumber  rates  from  the  territory  in   question  were 
published  in  1888.     These  were  not  the  same  from  all  jK)ints  of 
supply  nor  did  they  observe  a  uniform  difference  between  Kan- 
sas City  and  AVichita;  but  early  in  the  year  1880  rates  wen» 
made  the  same  from  all  the  territory  involved  in  the  proceed- 
ing to  the  various  destinations  in  question,  being  22  cents  to 
Kansas  City  and  27^^  to  Wichita.     The  rates  thus  established 
cx)ntinued  in  effect  until  December  15, 1899,  whtsn  they  were  ad- 
vanced to  23  and  30  cents  respectively.     This  advance  called 
forth  a  storm  of  dissent  from  lumber  dealers,  and  the  Missouri, 
Kansas  and  Oklahoma  Lumbermen's  Association,  in  addition  to 
protesting  vigorously  against  the  increase,  entered  upon  an  en- 
ergetic campaign  to  secure  such  an  amendment  to  the  Act  to  reg- 
ulate commerce  as  would  enable  this  Commission  to  make  and 
enforce  an  order  prescribing  a  reasonable  rate.     Thereupon  the 
railroads  came  to  an  understanding  with  the  association,  it  be- 
ing agreed  that  the  lumbermen  should  desist  from  further  agi- 
tation for  an  amendment  of  the  interstate  commerce  act  while 
Ihe  railroads  were  to  reduce  the  rate  at  Wichita  and  similar 
points  to  28V»  cents.     This  was  done  October  1,  1900,  and  such 
is  the  present  rate.     The  defendants  insist  that  these  lumber 
rates  from  tlie  south  were  originally  made  in  competition  with 
those  from  the  north  and  were  abnormally  low.     To  this  propo- 
sition, so  far  as  the  Wichita  rate  is  concerned,  we  can  not  assent 
That  rate  was  not  even  at  first  competitive  to  the  same  degree 
as  was  the  rate  to  Ka7>sas  City.     Rates  from  the  north  to  Wichi- 
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ta  were  15i/>  cents  higher  than  to  Kansas  City  while  from  the 
south  the  difference  was  but  ^Y^  cents.  If  southern  mills  could 
compete  at  Kansas  City  on  substantially  an  equal  rate  they 
must  have  had  a  virtual  monopoly  of  territory  like  Wichita  in 
which  tlie  rate  gave  them  the  advantage  of  10  cents  per  hundred 
pounds.  In  point  of  fact  whatever  may  have  been  the  condition 
at  the  very  first  for  many  years  there  has  been  no  serious  com- 
petition with  northern  pine  at  interior  points  in  the  State  of 
Kansas. 

Isov  do  we  think  that  this  rate  was  ever  abnormally  low. 
Much  that  has  been  said  in  the  two  previous  cases  respecting  the 
desirability  of  grain  and  coal  as  traffic  is  equally  true  of  lumber. 
The  loading  and.  unloading  is  at  the  expense  of  the  shipper. 
Cars  can  be  heavily  loaded,  although  in  tliis  particular,  lumber 
is  somewhat  inferior  to  coal  or  grain.  The  expense  of  col- 
lecting and  concentrating  the  traffic  is  small,  and  it  is  hauled 
over  the  greater  part  of  the  distance  as  a  through  proposition, 
without  special  requirement  for  haste,  in  such  amounts  and  at 
such  times  as  best  suit  the  carrier.  It  furnishes  return  loads  for 
cars  used  in  the  movement  of  grain  from  these  same  localities  to 
the  Gulf.  Wichita  is  situated  but  a  trifle  over  600  miles  from 
the  mills  of  Arkansas  and  Texas.  As  we  have  seen  in  the  pre- 
vious cases,  no  unusual  difficulties  in  construction  or  operation 
are  found  upon  the  lines  transporting  this  lumber.  That  city 
is  entitled  to  the  benefit  of  its  location.  A  rate  of  27%  cents 
per  hundred  pounds  yields  approximately  nine  mills  per  ton 
mile  almost  as  much  as  is  received  on  the  average  by  the  roads 
serving  Wichita  for  their  entire  traffic  as  appears  from  our  state- 
ment in  the  grain  case  just  preceding.  A  comparison  with  other 
rates  is  not  of  great  value,  but  it  can  be  confidently  affirmed  that 
the  bulk  of  the  lumber  which  is  moved  anything  like  a  corre- 
sponding distance  in  difl:'erent  parts  of  this  country  pays  a  less 
charge  than  this.  Upon  the  east  of  the  Mississippi  for  example 
the  Illinois  Central  and  Mobile  &  Ohio  receive  less  than  seven 
mills  per  ton  mile  for  a  similar  haul.  Such  a  rate  cannot  be 
called  low.     It  is  high ;  only  unusual  conditions  justify  a  higher. 

That  rate  continued  in  effect  for  almost  11  years.  It  was 
never  competitive  like  that  at  Kansas  City  or  like  the  grain  rate 
9  T.  P.  r.  Rep. 
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at  Wichita.  In  those  11  years  the  general  average  of  railroad 
rates  throughout  tlie  United  States  as  measured  by  the  ton  mile 
fell  20.93  per  cent.  During  that  period  severe  financial  distress 
prevailed  in  every  business  and  in  all  sections ;  yet  this  rate  has 
never  been  reduced.  Such  a  rate  should  not  be  advanced  without 
J  some  strong  reason  in  support  of  that  action.      The  defendants 

;  allege  that  increased  cost  of  operation  necessitated  the  advanoft 

j  What  has  been  said  in  that  respect  in  the  preceding  cases  need 

not  be  repeated  here.     Decreased  cost  of  operation  in  the  past 
Ij  had  not  led  to  a  reduction  and  there  is  nothing  in  this  proceed- 

ing, taken  in  connection  with  our  general  knoAvledge  of  the  sit- 
uation, which  satisfies  us  that  such  advance  was  necessary  or 
proper. 

Moreover  it  should  be  noticed  that,  even  if  the  rate  at  Wichita 
and  corresponding  points  were  restored  to  the  former  27 V^  cent 
basis,  the  defendants  would  still  obtain  a  substantial  increase  in 
revenue  from  this  lumber  traffic  The  rate  to  Kansas  City  is 
one  cent  per  hundred  higher  than  formerly  and  the  same  ad 
vance  must  exist  at  all  points  basing  upon  the  Missouri  River 
There  is  no  reason  w^hy  this  slight  reduction  at  Wichita  shoulc 
affect  the  rate  at  Kansas  City ;  and  the  maintenance  of  these  ad 
vances  at  Missouri  River  points,  to  which  according  to  the  tes 
timony  the  greater  quantity  of  this  lumber  goes,  must  yield  i 
c/)nsiderablc  increase  inr  revenue. 

Again  the  testimony  of  the  defendants  shoAvs  that  in  the  pasi 
these  lumber  rates  have  not  been  maintained  either  at  Kansai 
('ity  or  Wichita.  Today  they  are;  and  this  must  mean  a  sub 
sti^ntial  saving  in  revenue  to  the  defendants  over  previous  vear?. 
A  rate  of  271^  cents  from  Arkansas  and  Texas  points  tc 
Wicliita,  a  distance  of  slightly  over  600  miles,  is,  in  our  opinion, 
based  ui)oii  a  ,ii;enoral  knowledge  of  rates  and  the  relation  of 
rates,  sniUcioiitly  liiirh  for  the  transportation  of  lumber  under 
the  conditions  thoro  prevailing.  Ft  is  higher  tlian  that  generally 
a])])Iie(l  ill  oihor  territories  for  similar  service.  It  yields  a 
revenue  per  ton  mile  almost,  in  case  of  the  Missouri  Pacific 
quite,  (qual  to  tliMt  received  by  these  defendants  upon  their  en- 
tire l)iisinoss  altjiougli  this  trafKc  is  among  the  most  desirable 
from  n  transjjortntion  standpoint.     Thi^  rate  had  been  in  effect 
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for  many  years  without  being  reduced  when  other  rates  declined. 
The  publication  of  a  higher  rate  to  Missouri  River  points  and 
the  general  maintenance  of  all  lumber  rates  adds  materially  to 
the  revenue  of  the  defendants.  Under  these  circumstances,  while 
the  testimony  upon  this  point  is  unsatisfactory,  we  feel  that  any 
advance  at  Wichita  beyond  27^/^  cents  is  unreasonable.  As 
already  observed,  we  have  no  special  information  as  to  the  den- 
sity of  traffic,  or  the  cost  of  construction  or  operation,  or  the  net 
result  of  operation  in  case  of  these  lines  involved.  If  it  ap- 
peared that  they  did  not  yield  a  fair  return  upon  their  legitimate 
value  a  different  question  would  be  presented.  We  find  that  a 
rate  of  28^/^  cents  per  hundred  pounds  for  the  transportation  of 
lumber  from  Camden,  Arkansas,  and  Trinity,  Texas,  to  Wichita 
is  unjust  and  unreasonable. 

The  defendants  urge  that  IxJday  they  are  obliged  to  pay  the 
lines  originating  this  traffic  considerable  sums  in  the  way  of 
divisions;  that  this  must  be  paid  out  of  the  total  rate  and 
that  therefore  the  amount  which  they  actually  receive 
for  the  performance  of  the  service  is  less  than  formerly. 
The  testimony  in  this  case  upon  that  point  is  not  very  definite, 
but  we  know  from  other  investigations  substantially  what  the 
facts  are.  Logging  roads  have  been  extended  from  the  main 
lines  of  the  defendants  back  into  tlie  forests  often  for  a  consid- 
erable distance.  Those  roads  are  owned  and  operated  by  the 
mills,  and  are  used  usually  for  the  purpose  of  transporting  logs 
to  the  mill,  but  sometimes  to  carry  the  lumber  after  it  has  been 
sawed  from  the  mill  to  the  main  line.  The  defendants  allow 
those  roads  from  1  to  3  cents  per  hundred  pounds,  in  some  spec- 
ial cases  more. 

The  full  rate  is  charged  where  lumber  is  manufactured  upon 
the  main  line  from  logs  brought  there  otherwise  than  by  rail- 
road. The  defendants  grant  these  concessions  to  the  logging 
road  for  the  purpose  of  bringing  into  market  lumber  not  other- 
wise accessible  and  thereby  increasing  the  amount  of  their  traf- 
fic. It  may  be  doubted  whether  an  allowance  of  this  kind,  the 
purpose  and  effect  of  which  is  to  develop  the  traffic  of  the  de- 
fendants, should  be  accepted  as  an  excuse  for  advancing  the  rate 
from  points  at  which  no  such  allowance  is  made;  but  without 
9  I.  C.  C.  Rep. 
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deciding  that,  there  is  nothing  in  this  case  showing  that  the  in- 
creased traffic  obtained  is  not  a  sufficient  consideration,  for  the 

making  of  the  division. 

Conclusions. 

There  are  competitive  conditions  at  Kansas  City,  Omaha  and 
Liiicohi,  not  existing  at  Wichita,  which  have  produced  the  low 
rate  at  Kansas  City  and  tliose  other  points.  The  defendants  do 
not  control  the  Kansas  City  rate  and  could  not  advance  it  They 
do  not,  therefore,  under  the  facts  in  tliis  case,  upon  the  holding 
of  the  Supreme  Court  of  tlie  United  States  as  set  forth  in  the 
l)receding  cases  prosecuted  by  this  same  complainant  violate  the 
third  or  fourth  section  by  maintaining  a  higher  rate  at  Wichita. 

The  Commission  knows  of  no  good  reason  why  those  lumber 
rates  from  southern  mills  should  be  higher  to  Wichita  than  to 
Kansas  City,  but  that  relation  has  been  established  and  we  are 
apparently  witliout  power  to  change  it  under  the  law  as  inteir- 
preted. 

The  circumstances  and  conditions  at  Topeka  do  not  differ 
from  those  at  Wichita.  All  the  defendants  therefore  are  in  vio- 
lation of  the  third  section  in  according  a  lower  rate  to  that  eitj 
than  is  maintained  at  Wichita,  a  much  nearer  point,  and  the 
Santa  Fc  and  the  Rock  Island  Companies  also  violate  the  fourth 
section  since  lumber  destined  for  Topeka  is  carried  throng 
Wichita  by  those  routes.  It  is  probable  that  the  only  effect  of 
an  order  to  cease  and  desist  from  this  unlawful  discrimination 
will  be  the  raising  of  the  rate  at  Topeka.  Nevertheless  the 
point  has  been  made  by  tlie  complainant  and  it  seems  our  duty 
to  administer  the  law. 

It  has  been  found  that  the  rate  of  28^^  cents  per  hundred 
pounds  charged  by  the  defendant  lines  running  to  Wichita  for 
tlie  transportation  of  lumber  from  Camden,  Arkansas,  and  Trin- 
ity, Texas,  to  Wichita  is  excessive,  and  those  defendants  will  be 
ordered  to  cease  and  desist  from  maintaining  that  rate. 
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1.  To  hold  that,  after  substantial  dissimilarity  of  circumstances  and  con- 
ditions has  been  shown,  the  longer-distance  rate  cannot  in  any  case  or 
to  any  extent  be  considered  by  way  of  comparison  in  determining 
whether  or  not  the  shorter-distance  rate  is  unreasonable  or  unduly 
prejudicial,  particularly  when,  as  in  this  case,  competition  and  other 
compulsory  conditions  are  found  not  to  justify  the  whole  disparity  be- 
tween the  shorter  and  longer-distance  rates,  would  be  to  reject  a  most 
appropriate  and  necessary  test  of  the  reasonableness  and  justice  of 
railway  charges.  In  a  case  involving  shorter-distance  charges  higher 
than  those  to  or  from  longer-distance  points  the  carrier  cannot  right- 
fully claim  justification  for  greater  dissimilarity  in  the  rates  than  may 
be  indicated  by  the  ascertained  dissimilarity  in  circumstances  and 
conditions. 

2.  The  Act  to  regulate  commerce  assumes  that  persons,  corporations  and 

localities  are  interested  not  only  in  the  rates  charged  to  them  but  in 
the  rates  which  are  charged  to  others,  and  while  the  Act  does  not  re- 
quire all  rates  to  be  proportional,  it  nevertheless  makes  the  element  of 
proportion  an  important  one  when  the  rates  for  any  locality  are  to  be 
determined;  and  it  follows  that  no  rates  can  be  reasonable  in  and  of 
themselves  within  the  contemplation  of  the  Act,  which  are  made  re- 
gardless of  proportion. 

3.  Kates  on  lumber  from  Fountain  Head,  Gallatin,  St.  Blaise,  Pilot  Knob 

and  Nashville,  Tenn.,  to  Detroit,  Mich.,  are  made  by  adding  defendant'^ 
rates  to  Louisville,  Ky.,  to  rates  in  force  from  Louisville  to  Detroit. 
Defendant's  rates  to  Louisville  are  10  cents  per  100  pounds  for  the 
shorter  distances  from  Fountain  Head,  Gallatin,  St.  Blaise  and  Pilot 
Knob,  and  8  cents  for  the  longer  distance  over  the  same  line  from  Nash- 
ville. Held,  that  there  is  a  substantial  dissimilarity  of  circumstances 
and  conditions  as  between  Nashville  and  the  intermediate  points  men- 
tioned and  that,  therefore,  the  4th  section  of  the  Act  to  regulate  com- 
merce does  not  apply;  that  a  difference  of  one  cent  in  the  rates  fully 
ofTsets  the  difTerence  in  circumstances  and  conditions;  and  that  any 
greater  difTerence  renders  the  rate  from  the  intermediate  points  rela- 
9  L  C.  0.  Rep.— 38. 
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lively  unreasonable,  in  violation  of  section  1,  and  unduly  diserimiBi 
tory,  in  violation  of  section  3,  of  the  statute. 

S.  Marten  for  complainant  in  person. 

Ed  Baxter  for  defendant. 

P.  J.  Farrell  for  the  Conimission. 

Report  and  Opinion  of  the  Commissioit. 

Knapp,  Chairman: 

The  defendant  company,  in  connection  with  other  carrierii 
maintains  a  rate  of  22  cents  per  100  pounds  for  the  transport* 
tion  of  lumber  to  Detroit,  Mich.,  from  Fountain  Head,  Gallatiii, 
St.  Blaise,  and  Pilot  Knob,  in  the  State  of  Tennessee,  while  foi 
transporting  the  same  commodity  a  greater  distance,  over  th« 
same  line  and  in  the  same  direction,  to  the  same  destination 
from  Nashville,  Tenn.,  a  charge  of  only  20  cents  is  made. 

The  complainant  alleges  that  the  22-cent  rate  is  nnreasonabk 
and  unduly  discriminatory ;  that  whether  the  lumber  originates 
at  any  one  of  the  four  shipping  points  first  above  named  or  at 
Nashville  it  is  hauled  by  defendant  under  substantially  similu 
circumstances  and  conditions ;  and  that  by  reason  of  the  prem 
ises  the  defendant  is  violating  sections  1,  3,  and  4  of  the  Act  t( 
regulate  commerce.  The  defendant  denies  these  allegations  ad 
avers  that  dissimilarity  of  circumstances  and  conditions  justi 
fies  the  greater  charge  for  the  shorter  haul. 

The  facts  deemed  material  to  a  proper  determination  of  thi 
question  are  found  as  follows : 

Findings  of  Fact. 

The  complainant  is  a  resident  of  Detroit,  and  his  principi 
office  is  located  in  that  city.  He  is  engaged  as  a  wholesale  dealei 
in  the  purchase,  shipment,  and  sale  of  lumber.  He  buvs  al 
Fountain  Head,  Gallatin,  St.  Blaise,  and  Pilot  Knob,  ships  tc 
Detroit,  and  sells  there  in  competition  Avith  dealers  who  make 
similar  shipments  from  other  points,  including  Nashville. 

The  defendant  is  a  common  carrier  of  interstate  traffic  and 
owns  and  operates  an  extensive  railway  system.     One  of  its  lines 
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leads  from  Nashville  almost  due  north,  and  through  the  points 
from  which  complainant  makes  shipments  as  aforesaid,  to  Louis- 
ville, Ky.,  a  point  on  the  southern  bank  of  the  Ohio  river.  At 
the  latter  point  defendant's  system  connects  with  various  lines 
of  railway  which  run  to  Detroit  and  other  northern,  eastern, 
and  western  markets  of  sale  and  consumption.  The  distances 
from  above-named  points,  respectively,  to  Louisville  are  as  fol- 
lows: Fountain  Head,  147  miles;  Gallatin,  159 ;  St.  Blaise,  163; 
Pilot  Knob,  164 ;  and  Nashville,  187.  The  distance  from  Louis- 
ville to  Detroit  is  376  miles. 

There  are  no  joint  through  rates  to  Detroit,  the  through  rate 
being  made  by  adding  to  the  charge  of  defendant  for  transport- 
ing the  lumber  to  Louisville  the  charge  of  connecting  carriers 
from  the  latter  point  to  Detroit.  The  rate  from  Louisville  to 
Detroit  is  12  cents  per  100  pounds,  regardless  of  the  origin  of 
the  shipments;  but  while  the  defendant  charges  only  8  cents 
for  the  haul  to  Louisville  when  the  point  of  origin  is  Nashville, 
it  charges  10  cents  when  the  lumber  originates  at  either  Foun- 
tain Head,  Gallatin,  St.  Blaise,  or  Pilot  Knob.  It  will  thus 
be  seen  that  the  difference  in  rates  complained  of  is  wholly 
caused  by  the  action  of  defendant. 

The  only  transportation  facilities  enjoyed  by  the  intermediate 
points  named  are  those  furnished  by  defendant,  except  that  the 
Chesapeake  &  Nashville  Railway  extends  from  Gallatin  in  a 
northeasterly  direction  35  miles  to  Scottville,  Ky. ;  but  the  only 
rail  connection  of  the  Chesapeake  &  Nashville  is  with  defend- 
ant's line  at  Gallatin. 

The  rail  lines  extending  from  Nashville  are  those  of  the  de- 
fendant company,  the  Tennessee  Central,  and  the  Nashville, 
Chattanooga  &  St.  Louis. 

Nashville  is  situated  on  the  Cumberland  river,  about  200 
miles  from  its  mouth.  This  river  empties  into  the  Ohio  river 
a  short  distance  north  of  Smithland,  Ky.,  and  is  navigable  dur- 
ing a  portion  of  each  year,  ranging  from  6  to  8  V^  or  9  months, 
from  its  mouth  to  Bumside,  Ky.,  a  distance  of  about  545  miles. 
Bumside  is  168  miles  south  of  Cincinnati  on  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  railway,  which  is  usually  spoken 
of  as  the  Cincinnati  Southern  railway.  ' 

When  the  Cumberland  river  is  navigable,  lumber  can  be 
9  T.  C.  C.  Rep. 
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/  .  shipped  from  Nashville  down  that  river  to  the  Ohio  river,  thei 

'\i  oitlier  up  or  doAvn  the  latter  to  a  railroad  point,  and  from  th 

^i  by  rail  to  Detroit ;  or  it  can  be  shipped  from  Nashville  up 

('umberland  river  about  345  miles  to  Bumside  and  from  th 
to  Detroit  by  the  Cincinnati  Southern  and  its  connections. 

When  the  Tennessee  Central  is  the  initial  carrier  from  Ka 
villc  the  lumber  is  hauled  over  tliat  company's  line  to  Erat 
Gap,  Tenn.,  and  from  there  to  Detroit  over  the  Cincinnati  Sob 
em  and  lines  connecting  therewith.  The  short-line  distance 
this  route  is  684  miles,  the  distance  from  Nashville  to  Enw 
Gap  being  about  161  miles. 

Shipments  over  the  line  of  tlie  Nashville,  Chattanooga  & 
Louis  Company  are  hauled  to  Paducah,  Ky.,  and  thence  to  ] 
troit  by  the  Illinois  Central  and  its  connections.     The  short-l 
distance  by  this  route  is  748  miles,  the  distance  from  Naahvi 
to  Paducah  being  181  miles. 

As  stated  above,  the  through  rate  of  20  cents  on  lumber  fr 
Nashville  to  Detroit  by  the  Louisville  &  Nashville  line  is  m\ 
by  combining  the  rate  in  force  from  Nashville  to  Louisville  w 
that  prevailing  from  Louisville  to  Detroit.  If  this  met! 
were  adopted  when  shipments  are  made  over  the  N.,  C.  &  St. 
road,  the  through  rate  would  be  22  cents,  as  the  rate  fr 
Nashville  to  Paducah  is  8  cents,  and  that  from  Padui 
to  Detroit  14  cents.  However,  instead  of  adopting 
combination  method,  the  carriers  by  this  route  publish  a  jo 
through  rate  of  20  cents. 

The  line  of  the  Tennessee  Central  is  wholly  within  the  St 
of  Tennessee,  and  that  company  does  not  publish  through  ra 
on  lumber  from  Nashville  to  Detroit  At  the  time  of  the  he 
ing  the  Tennessee  Central  had  been  in  operation  from  Nashvi 
only  a  few  months,  and  had  never  filed  with  the  Commissioi 
schedule  of  interstate  rates.  Since  then,  however,  a  schedi 
has  been  filed  which  became  effective  January  15,  1903.  It  dc 
not  name  through  rates  to  Detroit,  but  it  does  name  a  rate  oi 
cents  from  Nashville  to  Louisville;  and  by  adding  to  this  the  1 
cent  rate  from  Louisville  to  Detroit  a  through  rate  may  be  ma 
which  is  the  same  as  that  over  the  L.  &  N.  and  N.,  C.  &  St. 
lines.  But  while  the  distance  from  Nashville  to  Louisville  1 
the  L.  &  N.  route  is  only  187  miles,  that  by  the  Tennessee  Ce 
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tral  is  402  miles.  Rates  per  ton  per  mile  would  therefore  be : 
By  the  former  route,  .856  of  a  cent;  and  by  the  latter,  .389. 
Also,  in  the  first  instance  the  transportation  service  is  entirely 
performed  by  defendant,  but  if  lumber  were  carried  by  the 
Tennessee  Central  from  Nashville  two  other  carriers,  namely, 
the  Cincinnati  Southern  and  the  Southern,  would  participate  in 
the  transportation.  The  record  does  not  show  any  shipments  of 
lumber  from  Nashville  to  Louisville  by  the  latter  route,  and  it  is 
not  probable  that  such  shipments  would  be  made  under  existing 
conditions. 

Defendant  claims  that  the  rate  on  lumber  from  Nashville  to 
Louisville  by  the  L.  &  N.  line  is  made  in  competition  with  rates 
to  Cincinnati  from  Bumside  and  Chattanooga,  Tenn.,  by  the 
Cincinnati  Southern  line.  The  rates  to  Cincinnati  from  the 
latter  two  points  are :  From  Bumside,  11  cents ;  and  from  Chat- 
tanooga, 12  cents.  The  distance  to  Cincinnati  from  Bumside 
is,  as  above  stated,  168  miles,  and  from  Chattanooga,  338  miles. 
The  distance  from  Cincinnati  to  Detroit  is  261  miles,  and  the 
rate  on  lumber  between  these  two  points  is  10  cents.  Through 
rates  to  Detroit  therefore  are:  From  Bumside,  21  cents;  and 
from  Chattanooga,  22  cents. 

The  defendant  owns  a  majority  of  the  capital  stock  of  the 
N.,  C.  &  St.  L.  Company,  and  is  therefore  able  to  elect  the  board 
of  directors  of  that  company  and  through  them  to  control  its 
policy  and  operations. 

We  think  it  fairly  appears  from  the  foregoing  that  the  de- 
fendant company  is  in  a  position  to  control  and  that  it  does  con- 
trol the  rate  on  lumber  from  Nashville,  so  far  at  least  as  rail 
transportation  to  the  Ohio  river  is  concerned ;  and  this  was  ad- 
mitted by  the  defendant's  counsel,  who,  in  this  connection,  said: 
"The  rate  from  Nashville  to  Louisville  is  made  by  the  Louis- 
ville &  Nashville  railroad.  The  Nashville,  Chattanooga  &  St. 
Louis  railroad  and  the  Tennessee  Central  railroad  simply  follow 
the  rate  that  has  been  made  by  the  Louisville  &  Nashville  rail- 
road, and  therefore  neither  of  those  two  companies  is  responsi- 
ble for  the  rate.  The  only  effect  of  the  competition  of  the  Nash- 
ville, Chattanooga  &  St.  Louis  railroad  and  the  Tennessee  Cen- 
tral railroad  in  this  case  is  that  it  compels  the  Louisville  &  Nash- 
ville railroad  to  render  more  satisfactory  service  to  the  people 
9  L  0.  C.  Eep. 
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at  Xa-shvillo  bv  giving  them  different  lines  of  cominimiearioD 
and  sen-ice  by  these  rival  lines.  In  other  words,  it  is  a  compe- 
tition of  ser\'ice  instead  of  a  competition  of  rates.  The  seoond 
advantage  is  that  the  Louisville  k  Nashville  railroad,  having 
fixed  the  rate  from  XashHlle  to  Louisville,  and  that  rate  having 
\)f^n  adopted  by  the  Nashville  k  Chattanooga  road  and  the 
Tennessee  Central  road,  cannot  increase  that  rate  without  the 
consent  of  those  two  roads.  They  are  neither  of  them  responsi- 
ble for  the  origin  of  the  rate,  but  both  of  them  occupy  a  position 
to  prevent  the  increase  of  the  rate." 

We  think  the  rate  from  Nashville  to  Louisville  would  have 
to  be  considerably  increased  before  the  Tennessee  Central  would 
consider  the  luml>er  traffic  between  those  points  at  all  desirable, 
and  this  belief,  in  connection  with  the  o\vnerphip  of  X.,  C-  &  St 
L.  stock  above  referred  to,  inclines  us  to  the  opinion  that  if 
the  L.  &  N.  Company  regarded  the  rate  from  Xashville  too  lev 
and  desired  to  raise  it  the  consent  of  the  Tennessee  Central  and 
N.,  C.  &  St.  L.  could  readily  be  obtained. 

But  it  i^-  said  that  notice  should  be  taken  of  the  fact  that  dur 
ing  a  portiv)n  of  each  year  lumber  may  be  shipped  from  Nash- 
ville by  way  of  the  Cumberland  river. 

If  lumber  were  shipped  tip  the  Cumberland  river  from  Nash- 
ville the  only  outlet  by  rail  would  be  from  Biimside  over  the 
Cincinnati  Southern  and  its  connections.  It  is  not  claimed^ 
nor  is  it  probable,  that  lumber  would  be  shipped  from  Nashvilk 
to  Detroit  by  this  route.  The  rate  from  Bumside  to  Detroit,  af 
{j  above  stated,  is  21  cents  per  100  pounds.     Therefore,  if  the 

ft  345-milc  haul  by  river  from  Nashville  to  Burnside  were  per 

formed  without  compensation,  the  shipper  would  still  be  obligee 
to  pay  more  for  the  transportation  than  if  he  shipped  in  th< 
first  instance  direct  by  rail  from  Nashville. 

If  lumber  destined  to  Detroit  were  transported  dovm  the  Cum 
berland  river  from  Nashville  it  would  be  hauled  by  boat  to  8om< 
railroad  point  on  the  Ohio  river.  The  shortest  of  such  hauls 
would  be  that  to  Paducah,  which  is  distant  from  Nashville  h\ 
river  about  212  miles. 

While  many  different  kinds  of  lumber  are  shipped  from  Nash- 
ville, such  shipments  are  mainly  confined  to  poplar  and  oak. 
As  lumber  is  ordinarily  shipped,  weights  per  1,000  feet  wouM 
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be  about  {is  follows:  Poplar,  3,000  pounds;  and  oak,  4,000  to 
4,500  pounds. 

Rates  per  1,000  feet  by  river  from  Nashville,  so  far  as  shown 
by  the  record,  are :  To  Henderson,  Ky.,  a  point  on  the  southern 
bank  of  the  Ohio  river  opposite  Evansville,  Ind.,  or  to  Paducah, 
^2.50  on  poplar,  and  $3.00  on  oak;  and  to  Louisville,  $5.00  on 
poplar,  and  $6.00  on  oak.  Corresponding  rates  per  100  pounds 
would  be  about  as  follows :  To  Henderson  or  Paducah,  Sy^  cents 
on  poplar,  and  6%  to  71/^  on  oak;  and  to  Louisville 
16%  cents  on  poplar,  and  13%  to  15  on  oak. 

The  record  shows  only  one  shipment  of  lumber  destined  to  a 
point  north  of  the  Ohio  river  that  was  transported  from  Nash- 
ville by  river  during  recent  years.  "That  shipment  consisted  of 
about  150,000  feet,  and  was  taken  down  the  river  from  Nash- 
ville some  time  during  the  season  of  1901.  Steamboats  of  the 
Ryman  line  make  regular  trips  from  Nashville  to  Paducah  and 
Evansville  during  the  boating  season,  and  the  Greneral  Freight 
and  Passenger  Agent  of  that  line,  being  asked  why  the  boats 
did  not  haul  more  lumber  from  Nashville,  replied,  '^because  of 
the  low  rates  by  rail."  The  testimony  of  Nashville  lumber  deal- 
•ers,  so  far  as  they  were  interrogated  on  this  point,  was  to  the 
same  effect.  One  of  them  said :  "We  prefer  rail  transportation 
to  water."  Another  stated  that  the  reason  why  he  preferred  to 
ship  by  rail  was  because  transportation  by  water  is  more  danger- 
ous. He  also  said  that  if  shipments  were  made  by  water  the 
lumber  would  have  to  be  transferred  at  a  cost  of  about  50  cents 
per  1,000  feet,  and  that  it  is  liable  to  be  damaged  every  time  it  is 
handled. 

It  is  a  matter  of  common  knowledge  that  shippers  will  not 
ordinarily  use  water  routes  unless  they  offer  rates  that  are  ma- 
terially less  than  those  by  rail.  There  are  many  reasons  for 
this.  Water  routes,  as  in  this  case,  are  usually  longer  than  rail 
routes  between  the  same  points ;  and  where  time  is  a  matter  of 
importance  this  is  a  serious  drawback.  Moreover,  lumber  trans- 
ported by  water  is  exposed  to  the  weather,  while  if  shipped  by 
rail  it  is  usually  carried  in  box  cars. 

As  the  rates  by  water  are  not  now  sufficiently  low  to  induce 
shippers  of  lumber  to  use  the  water  route  from  Nashville,  we 
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think  it  fair  to  assume  tliat  any  lower  rates  would  not  be  eon 
sidered  remunerative  by  the  water  carriers. 

In  view  of  these  f  acts,  we  think  it  clear  that  competition  b 
the  Cumberland  river  does  not  compel  a  rail  rate  of  8  cents  froi 
Nashville  to  Louisville;  and  this  was  understood  to  be  concede 
j-  by  defendant's  counsel,  who,  in  this  connection,  said:     "I  d 

j;  not  claim  that  the  Cumberland  river  now  controls  or  makes  th 

ji'  rate  from  Nashville  to  Ix)uisville,  but  I  will  show  the  CommL 

sion,  I  think,  to  a  demonstration  that  the  Cumberland  river  wa 
jlj  originally  a  factor  for  making  the  rate,  changed  afterwards  t 

the  Cincinnati  Southern,  at  Chattanooga." 

The  record  shows  that  while  the  rate  to  Louisville  from  Foui 
tain  Head,  Gallatin,  St.  Blaise  and  Pilot  Knob,  namely,  1 
cents  per  100  pounds,  has  remained  stationary  for  nearly  foui 
teen  years,  rates  from  Nashville  to  Louisville  have  ranged  i 
follows:  From  1879  to  1884,  9Vi  cents;  from  April,  1884,  t 
May,  1886, 10  cents ;  from  the  latter  date  to  December  18,  189^ 
9  cents;  and  from  December  18,  1894,  to  the  present  time, 
cents. 

During  this  period  of  14  years,  rates  in  general  have  material! 
declined.  The  average  rate  per  ton  per  mile  for  the  year  endip 
June  30,  1888,  on  all  railroads  in  the  United  States  was  1.00 
cents,  while  for  the  year  ending  June  30,  1902,  it  was  only  .75 
of  a  cent.  Corresponding  figures  pertaining  to  defendant's  roa 
are  as  follows:  June  30, 1888,  1.049  cents,  and  June  30,  1905 
.744  of  a  cent.  Meanwhile,  defendant's  revenues,  hoth  groa 
and  net,  have  increased  enormously,  and  the  market  value  of  it 
stock  has  greatly  advanced. 

The  line  between  Louisville  and  Nashville  was  the  first  lin 
constructed  by  the  L.  &  N.  Company.  It  was  b^un  in  1851 
and  completed  in  1859.  Additions  to  this  were  afterwards  mad 
from  time  to  time,  until  the  company  now  operates  nearly  3,50( 
miles  of  railway.  Its  main  line  leads  from  New  Orleans  througl 
Montgomery,  Birmingham,  Nashville  and  Louisville  925  mite 
to  Cincinnati.  A  branch  line  has  been  constructed  from  Edge 
field  Junction,  Tenn.,  a  point  on  the  main  line  11  miles  north  ol 
Nashville,  311  miles  in  a  northwesterly  direction  to  St  Louis. 
Another  branch  leads  from  Memphis  262  miles  in  a  northeast- 
erly direction  to  Memphis  Junction,  Tenn.,  a  point  on  the  mab 
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line  69  miles  north  of  Nashville,  and  the  company  has  other 
branches  which  serve  as  feeders  to  its  main  line. 

Although  we  are  unable  to  state  the  exact  increase  in  ton- 
nage since  1888,  carried  over  defendant's  line  between  Nashville 
and  Louisville,  such  data  as  are  available  show  that  this  increase 
must  be  very  large. 

Lumber  is  inexpensive  freight  and  much  below  the  average  in 
cost  of  transportation,  while  only  a  few  other  commodities  fur- 
nish to  carriers  a  larger  tonnage.  For  these  reasons,  among 
others,  it  is  universally  accorded  rates  of  transportation  that  are 
relatively  low. 

The  10-cent  rate  from  the  intermediate  points  yields  rates 
per  ton  per  mile  as  follows :  From  Pilot  Knob,  1.220  cents ;  from 
St  Blaise,  1.227;  from  Gallatin,  1.258;  and  from  Fountain 
Head,  1.361.  If  the  rate  to  Louisville  from  the  intermediate 
points  were  reduced  to  9  cents,  rates  per  ton  per  mile  would  be : 
From  Pilot  Knob,  1.098  cents;  from  St.  Blaise,  1.104;  from 
Gallatin,  1.132;  and  from  Fountain  Head,  1.224. 

The  record  shows  that  between  1879  and  1884  the  minimum 
carload  weight  on  lumber  prescribed  by  defendant  was  20,000 
pounds.  It  was  soon  afterwards  raised  to  24,000  and  is  now 
30,000. 

With  reference  to  the  competition  of  the  Cumberland  river, 
we  are  satisfied  not  only  that  it  did  not  force  the  reduction  of 
rail  rates  from  9  cents  to  8  cents  in  1894,  as  above  found,  but 
also  that  it  would  scarcely  be  a  potent  factor  if  the  rail  rates 
were  somewhat  higher.  With  a  rail  rate  of  10  cents  from  Nash- 
ville some  lumber  might  move  from  that  point  by  water,  but  it 
seems  reasonably  certain  from  what  appears  in  this  case  that  a 
rail  rate  of  9  cents  would  still  hold  all  or  nearly  all  of  that  traf- 
fic to  the  roads  as  against  the  river  carriers.  This  view  is  con- 
firmed by  the  fact  that  when  the  rail  rate  was  9^  cents  it  was 
advanced  to  10  cents  for  upwards  of  a  year,  and  was  afterwards 
maintained  at  9  cents  for  more  than  nine  and  a  half  years  until 
the  reduction  to  8  cents  in  1894. 

That  reduction  was  not  made  on  account  of  any  change  in  the 
transportation  conditions  at  Nashville,  but  for  a  quite  different 
reason,  which  appears  from  the  testimony  and  is  stated  by  de- 
fendant's counsel  as  follows:  "Now,  in  1894  the  Tx>uisville  & 
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Nashville  railroad  made  a  reduction  in  the  rate  from  Nashvill 
to  Cincinnati.  That  reduction  was  not  made  because  of  an; 
reduction  in  the  rates  that  were  being  charged  by  the  steamboats 
...  It  was  not  caused  by  the  steamboats.  -  .  .  Tlie  reasui 
of  this,  as  explained  by  Mr.  Goodwin  (a  witness  for  defendant) 
is  that  the  relative  adjustment  of  rates  on  lumber  from  Xaafa 
ville  and  Chattanooga,  respectively,  was  interfered  with  by  thi 
Cincinnati  Southern  railroad.  .  .  .  The  traffic  manager  o: 
the  Cincinnati  Southern  saw  fit  to  reduce  the  rate  from  Chatta 
nooga  to  Cincinnati  on  lumber.  That  disturbed  the  relatioi 
that  previously  existed  between  Chattanooga  and  Nashville 
Thereupon  the  Louisville  &  Nashville  railroad,  in  order  to  re 
store  the  relation  or  furnish  protection,  in  the  belief  of  the  traffic 
manager,  to  enable  the  Louisville  &  Nashville  Kailroad  to  com 
pete  with  the  Cincinnati  Southern,  reduced  the  rate  fron 
Nashville  to  Cincinnati,  and  he  had  to  reduce  the  rate  fron 
S  Nashville  to  T>oiiisville  so  th;it  Louisville  would  be  able  to  com 

;■  pete  with  Cincinnati  in  the  sale  of  lumber  that  was  brought  U 

i;  those  two  cities  from  the  youth.    If  the  traflic  manager  had  nol 

li  reduced  his  rate  from  Nashville  to  Cincinnati  the  Nashville  traf- 

1 1  fie  might  have  been  diverted.    If  he  had  not  reduced  his  rate  tc 

■  '.  Louisville  then  Louisville  would  have  suflFered  for  the  benefit  oi 

Cincinnati.    In  other  words,  the  reduction  in  1894  was  the  di- 
j.  rect  effect  of  active,  actual,  controlling  competition  between  the 

Cincinnati  Southern  and  the  Louisville  &  Nash^nlle  railroads. 
Both  lines  were  engaged  in  gathering  up  luml>er  in  the  territory 
south  of  Nashville  and  Chattanooga  and  carrying  it  to  Louis- 
ville and  Cincinnati  for  market.  Each  one  Avas  interested  in  get- 
ting its  due  share  of  the  traffic  movement  and  the  reduction  made 
by  the  Cincinnati  Southern  was  to  enable  that  railroad  to  get 
what  it  considered  to  be  its  share,  and  the  reduction  which  fol- 
lowed by  the  Louisville  &  Nashville  was  to  enable  that  road  to 
retain  what  it  considered  was  its  due  share,  as  the  traffic  man- 
ager thought.  So  the  reduction  of  rates  was  the  result  of  compe- 
tition between  rail  carriers." 

Tlie  record  shows  that  lumber  from  the  intermediate  points, 
Foimtain  ITead,  Gallatin,  St.  Blaise  and  Pilot  Knob,  ori^nates 
in  torritorj'  situated  from  5  or  6  to  10  or  12  miles  distant  fron 
such  shipping  points  and  is  hauled  thereto  by  wagon,  while  lum- 
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ber  shipped  from  Nashville  originates  very  largely  in  the  terri- 
tory beween  Nashville  on  the  one  hand  and  Emory  Gap,  Bum- 
side  and  Chattanooga  on  the  other,  and  is  hauled  to  Nashville 
by  rail,  or  taken  down  the  Cumberland  river  from  lumber  sec- 
tions adjacent  to  the  river  between  Nashville  and  Burnside,  ex- 
cept that  a  small  amount  is  drawn  into  Nashville  by  wagon. 

Through  rates  on  lumber  shipped  to  Detroit  from  Chatta- 
nooga are  made  by  adding  to  the  rate  charged  by  the  Cincinnati 
Southern  from  Chattanooga  to  Cincinnati  the  rates  exacted  by 
connecting  carriers  for  transporting  it  from  the  latter  point  to 
Detroit.  In  cents  per  100  poimds  these  rates  have  ranged  as 
follows?  On  December  15,  1894,  the  former  was  reduced  from 
15  to  12  cents,  and  has  ever  since  remained  at  the  latter  figure. 
At  the  time  of  this  reduction  the  rate  from  Cincinnati  to  Detroit 
was  9  cents,  and  so  continued  until  January  1,"1900,  when  it 
Avas  raised  to  10  cents,  which  latter  rate  has  since  been  in  force. 
The  reduction  of  December,  1894,  from  Chattanooga  was  fol- 
lowed by  reductions  in  defendant's  rates  from  Nashville  to  Cin- 
oinnati  and  Louisville ;  but  while,  as  has  been  seen,  the  through 
rate  from  Nashville  to  Detroit  by  way  of  Louisville  is  only  20 
cents,  there  has  never  been  a  time  since  December,  1894,  when 
lumber  could  be  shipped  from  Chattanooga  to  Detroit  for  less 
than  21  cents,  and  since  January  1,  1900,  the  rate  has  been 
22  cents.  Therefore,  if  tlie  reduction  of  December,  1894, 
in  the  rate  from  Nashville  to  Louisville  had  not  been  made, 
Nashville  lumber  dealers  would  be  at  no  disadvantage  so  far  as 
transportation  charges  are  concerned  in  competing  with  Chatta- 
nooga lumber  dealers  in  tlie  Detroit  market. 

The  Cincinnati  Southern  prior  to  its  reduction  of  the  rate 
from  Chattanooga  to  Cincinnati  in  December,  1894,  made  no 
higher  charge  from  intermediate  points.  When  that  reduction 
was  made  it  did  not  immediately  reduce  the  intermediate  rates, 
but  it  did  so  on  June  10,  1897,  and  since  that  date  its  rates  to 
Cincinnati  from  shorter  distance  points  have  not  been  higher 
than  the  rate  for  the  longer  distance  from  Chattanooga.  On  the 
other  hand,  the  reduction  contemporaneously  made  by  the  de- 
fendant, the  Louisville  &  Nashville,  was  limited  to  Nashville, 
thereby  widening  the  disparity  already  existing  in  rates  from 
Nashville  and  intermediate  points  to  Louisville,  and  it  claims 
9  L  C.  C.  Rep. 
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that  such  greater  disparity  resulted  from  the  action  of  a  carrii 
from  Chattanooga  which  has  made  the  Chattanooga  rate  its  ma 
!  j  imimi  charge  from  shorter  distance  localities. 

i  At  the  time  of  the  hearing  in  this  case  the  rate  from  Bur 

g  J  side  to  Detroit  was  21%  cents  per  100  pounds,  but  it  has  sin 

*■!  been  reduced  to  21  cents.     So  far  as  lumber  is  concerned,  tl 

\  ;  only  competition  between  Nashville  and  Bumside  pertains 

lumber  produced  along  the  Cumberland  river  between  tho 
points,  and  the  record  shows  that  not  more  tlian  5  per  cent  of  th 
is  hauled  to  Burnside,  while  the  balance  is  taken  to  Nashvill 
One  reason  for  this  disparity  is  probably  the  fact  that  much  < 
this  hmiber  goes  to  Nashville  in  the  form  of  logs  and  can  1 

I  taken  down  the  river  more  easily  than  in  the  opposite  directio 

Lumber  originating  at  points  on  the  Tennessee  Central  ms 
be  transported  to  Detroit  either  by  way  of  Nashville  or  Emo: 
Gap,  but  while  the  rate  from  Nashville  to  Detroit  is  only  : 
cents  the  rate  from  Emory  Gap  to  Detroit  is  22  cents. 

It  will  be  seen  from  the  foregoing  that  even  without  the  i 
duction  made  by  the  L.  &  N.  Company  in  December,  1894,  th 
j  company  would  have  an  advantage  over  the  Cincinnati  Southe: 

tl  in  competing  for  lumber  originating  in  territory  bounded  1 

'!  Nashville  on  the  one  side  and  Chattanooga,  Bumside  and  Emo 

Gap  on  tlic  other.    Distances  to  Detroit  from  the  points  in  qw 
tion  arc  as  follows :  From  Nashville,  563  miles ;  from  Bumsid 
;  429 ;  from  Emory  Gap,  522 ;  and  from  Chattanooga,  599. 

I  When  the  competition  between  Nashville  and  Chattanooga  i 

ferred  to  by  defendant's  counsel  pertains  to  points  of  origin  1 
eated  south  of  Chattanooga,  we  think  the  average  distance  fro 
such  points  to  Detroit  must  be  less  by  Chattanooga  and  the  Ci 
cinnati  Southern  than  by  Nashville  and  the  defendant's  lii 
but  this  point  cannot  be  definitely  detennined  from  the  record 
According  to  the  testimony,  the  average  cost  of  transport!] 
the  lumber  to  Nashville  in  the  first  instance  from  points  of  orig 
is  7  or  8  cents  per  100  poimds,  but  the  difference,  if  any,  in  th 
respect  between  Nashville  and  the  intermediate  points  does  d< 
definitely  appear,  as  the  cost  of  hauling  the  lumber  by  wage 
from  5  or  G  to  10  or  12  miles  to  the  railroad  stations  at  the  ii 
termediate  j)oiiits  Avas  not  shown.  Also,  defendant  publishes 
tariff  wherein  it  is  provided  that  wlien  loir?  or  rough  stock  ai 
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shipped  over  its  line  to  Nashville  on  a  local  rate,  put  through 
a  process  of  manufacture  there,  and  the  manufactured  product 
afterwards  shipped  over  defendant's  line  to  a  market  point  there- 
on, the  shipper  is  entitled  to  a  refund  which,  according  to  the 
testimony,  averages  in  amount  from  30  to  35  per  cent  of  such 
local  rate.  Under  this  arrangement  shipments  can  be  made 
from  either  St.  Blaise  or  Pilot  Knob  to  Nashville  and  from  the 
latter  point  to  Louisville  for  an  aggregate  charge  of  10^  cents 
per  100  pounds. 

Both  Nashville  and  Chattanooga  are  important  cities  and 
large  lumber  markets,  and  in  this  they  differ  from  the  inter- 
mediate points.  Defendant's  General  Freight  Agent  estimated 
shipments  over  defendant's  line  from  Nashville  at  3,500  carloads 
a  year,  which  is  three  or  four  times  as  much  as  the  combined 
shipments  from  the  intermediate  points. 

Defendant  claimed  that  cost  of  carriage  from  the  inter- 
mediate points  is  greater  than  from  Nashville,  because  ship- 
ments from  the  former  are  carried  in  local  trains  and  from  the 
latter  in  through  trains,  but  it  was  not  claimed  that  anything 
more  than  the  ordinary  difference  between  local  and  through 
sei-vice  exists. 

Based  upon  the  foregoing,  we  make  specific  findings  as  fol- 
lows : 

The  circumstances  and  conditions  surrounding  transporta- 
tion at  Nashville  are  substantially  dissimilar  from  those  at  the 
intermediate  points  of  Fountain  Head,  Gallatin,  St.  Blaise  and 
Pilot  Knob  to  such  extent  as  to  justify  the  discrimination  in 
rates  between  Nashville  and  the  intermediate  points,  brought 
about  by  the  reduction  from  10  to  9  cents  in  the  rate  from  Nash- 
ville, made  by  defendant  in  May,  1885. 

The  reduction  from  9  to  8  cents  in  the  rate  from  Nashville, 
on  December  18,  1894,  was  not  made  necessary  by  competition 
between  carriers  at  Nashville  and  has  not  been  otherwise  justi- 
fied ;  and  the  result  of  such  reduction  therefore  was  and  is  to 
render  the  rate  from  the  intermediate  points,  as  compared  with 
that  from  Nashville,  unreasonable  and  unduly  discriminatory. 
9  I.  C.  C.  Rep. 
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Conclusions. 

After  careful  consideration  of  the  facts  and  circiinistaiiG< 
disclosed  by  the  record  in  this  case,  we  conclude  as  follows: 

We  think  river  competition  at  Nashville  is  not  now  and  f< 
many  years  has  not  been  a  potent  factor,  though  it  is  probab 
that  if  the  rail  rate  were  raised  to  10  cents  some  lumber  woul 
move  from  that  point  by  the  water  route ;  and  we  hold  that  tl 
presence  at  Nashville  of  a  navigable  river  and  other  circm 
stances  and  conditions  of  importance  that  do  not  exist  at  the  i 
termcdiatc  points  justify  such  departure  from  the  rule  of  tl 
fourth  section  of  the  Act  to  regulate  commerce  as  was  made  1 
defendant  in  May,  1885,  when  it  reduced  the  Nashville  ra 
from  10  to  9  cents.  But  it  is  admitted  by  defendant's  couns 
that  tlic  reduction  from  0  to  8  cents  in  tliat  rate,  made  Decemb 
18,  1894,  was  not  caused  by  river  competition  at  Nashville,  th 
the  defendant  makes  the  rate  from  Nashville,  and  that  otb 
rail  carriers  there  simply  follow  that  rate ;  and  we  hold  that  tl 
latter  reduction,  unaccompanied  as  it  was  by  a  correspondinsr  t 
duction  from  the  intennediate  points  of  Fountain  Head,  Gall 
tin,  St.  Blaise  and  Pilot  Knob,  and  placing  as  it  did  the  latt 
points  at  a  disadvantage  in  competing  with  Nashville  in  tl 
Detroit  market  of  sale  and  consumption,  resulted  in  undue,  u 
rcas()nal)Io  and  unjust  discrimination  against  the  intermedia 
points  and  rendered  tlie  10-cent  rate  thei^efrom  relativelv  u 
If  roavsonnblo,  and  therefore  was  and  is,  under  the  circumstance 

in  violation  of  sections  1  and  3  of  the  Act. 

The  reason  given  by  defendant  for  this  reduction  is  that  tl 
Cincinnati  Southern  road  reduced  the  rate  from  Chattnnooi 
and  therel)y  changed  the  relations  formerly  existing  betwec 
JSTashville  and  Chattanooga ;  but  it  will  be  observed  that  aft< 
the  reduction  from  Chattanooga  and  before  the  reduction  fr^n 
0  to  8  cents  in  the  rate  from  Nashville,  the  latter  point  in  fli 
matter  of  transportation  charges  was  on  an  equal  footing  wit 
the  fonner,  while  in  other  respects  Nashville  had  a  great  sn 
vantage. 

Competition  in  this  case  between  the  defendant  company  am 
the  Cincinnati  Southern  is  confined  very  largely  to  territor 
lying  between   Nashville  on   the  one  hand   and    Chattanooga 
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Bumside  and  Emory  Gap  on  the  other,  and  the  character  of  this 
territory  is  such  that  the  lumber  wliich  originates  there  will 
naturally  move  in  the  first  instance  to  Nashville.  A  large  por- 
tion of  it  is  produced  at  points  along  the  Cumberland  river  be- 
tween Nashville  and  Bumside,  and  of  this  it  has  been  shown 
that  Nashville  secures  95  per  cent. 

Ever  since  the  reduction  from  9  to  8  cents  the  rate  on  lumber 
from  Nashville  to  Detroit  has  been  lower  than  the  rate  to  the 
same  destination  from  any  of  the  Cincinnati  Southern  points 
mentioned  to  the  extent  of  at  least  1  cent  per  100  pounds. 
At  the  present  time  it  is  2  cents  lower  th'an  the  rate  from  either 
Chattanooga  or  Emory  Gap  and  1  cent  lower  than  that  from 
Bumside. 

In  the  case  of  Louisville  &  N.  B.  Co.  v.  Behhner,  175 
U.  S.  648,  44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209,  Mr.  Justice 
White,  in  delivering  the  opinion  of  the  court,  said:  "It 
follows  that  whilst  the  carrier  may  take  into  consideration 
the  existence  of  competition  as  the  producing  cause  of  dissimilar 
circumstances  and  conditions,  his  right  to  do  so  is  governed  by 
the  following  principles:  First,  the  absolute  command  of  the 
statute  that  all  rates  shall  be  just  and  reasonable,  and  that  no 
undue  discrimination  be  brought  about,  though,  in  the  nature 
of  things,  this  latter  consideration  may  in  many  cases  be  in- 
volved in  the  determination  of  whether  competition  was  such 
as  created  a  substantial  dissimilarity  of  condition.  Second,  that 
the  competition  relied  upon  be  not  artificial  or  merely  conjec- 
tural, but  m.aterial  and  substantial,  thereby  operating  on  the 
question  of  traffic  and  rate  making,  the  right  in  every  event  to  be 
only  enjoyed  with  a  due  regard  to  the  interest  of  the  public,  after 
giving  full  weight  to  the  benefits  to  be  conferred  on  the  place 
from  Avhence  the  traffic  moved  as  well  as  those  to  be  derived  by 
the  locality  to  which  it  is  to  be  delivered." 

We  believe  the  method  of  investigation  thus  indicated,  if  fol- 
lowed in  this  case,  will  lead  to  the  conclusions  we  now  report. 

The  intermediate  points  are  competing  with  Nashville  in  the 
Detroit  market,  and  the  higher  the  rate  from  the  intermediate 
points  as  compared  with  that  from  Nashville  the  more  difficult  it 
is  for  shippers  from  the  former  points  to  compete  with  those 
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from  tlic  latter  point.  Also,  whatever  lessens  oompetition  in  tli 
Detroit  market,  is  theoretically  at  least,  an  injury  to  that  localit 
and  the  consumers  there. 

We  have  foimd  that  if  the  defendant  wished  to  increase  tl 
Nashville  rate  to  9  cents  other  rail  carriers  there  would  willing^ 
join  in  the  advance,  and  that  the  amount  of  lumber  transportc 
by  river  from  Nashville  under  a  9-cent  rail  rate  would  not  1 
materially  increased.  It  is  not  probable  that  any  substantii 
amount  of  the  lumber  now  brought  to  Nashville  in  the  first  i 
stance  would,  with  a  9-cent  rate  in  force  from  Nashville,  seek 
market  by  way  of  Chattanooga  or  other  points  on  the  Cincinna 
Soutliem  road,  but  if  some  lumber  should  be  diverted  by  reasc 
of  such  higher  charge,  the  defendant  would  apparently  seen; 
as  much  net  revenue  from  the  increase  in  rate.  If,  on  tl 
other  hand,  defendant  should  elect  to  reduce  the  intermedia 
rate  from  10  to  9  cents,  as  we  think  it  should,  it  would  do  so  I 
cause  it  prefers  to  do  justice  to  the  intermediate  points  in  th 
way,  or  because  it  prefers,  for  whatever  reason,  to  keep  the  8-ce 
rate  in  effect  from  Nashville.  It  is  a  matter  of  common  knoT 
edge  that  the  lowering  of  transportation  charges  tends  to  i 
crease  the  amoimt  of  traffc  even  at  non-competitive  points. 

It  is  true  that  this  holding  leaves  the  defendant  free  to  rcmo 
so  much  of  the  discrimination  between  Nashville  and  the  int< 
mediate  points  as  we  believe  to  bo  undue  and  unreasonabl 
either  by  reducing  the  rate  from  the  latter  points  or  by  incrci 
ing  that  from  Nashville;  but  in  either  event  the  intermedia 
j)oints  will  be  benefited. 

This  is  not  like  the  Behlmer  case  where,  as  the  court  sai 
if  the  defendants  were  forced  to  abandon  the  hay  traffic  they  o 
tained  by  accepting  the  lower  longer-distance  rate  forced  up< 
them  by  the  competition  of  other  carriers  connecting  wi 
Charleston,  the  common  destination,  they  would  thereby  suff 
injury  without  any  resulting  benefit  to  the  complainant;  neith 
is  it  similar  to  other  cases  wherein  the  conclusions  of  the  Cor 
mission  have  been  reversed  by  the  courts  because  the  Commi 
sion,  by  reason  of  what  was  held  to  be  an  error  made  by  it  i 
construing  the  Act,  failed  to  take  into  consideration  certain  con 
petitive  conditions.  Unless  it  can  be  said  that  a  discriminatio 
caused  by  a  reduction  not  necessary  to  meet  actual  and  substax 
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tial  competition  of  controlling  force,  but  prompted  solely  by  .1 
desire  to  secure  to  Nashville  an  advantage  it  is  not  entitled  to 
naturally,  even  though  such  advantage  can  be  obtained  only 
through  the  employment  of  artificial  means  and  by  depriving  the 
intermediate  points,  for  whose  rates  the  defendant  is  wholly  re- 
sponsible, of  the  natural  advantage  their  location  entitles  them 
to,  tliey  being  nearer  than  Nashville  to  the  consuming  market,  is 
justifiable,  we  think  our  decision  in  this  case  must  be  sustained. 

It  is  often  difficult  to  say  what  constitutes  a  reasonable  rate, 
and  more  difficult  to  give  in  detail  the  reasons  that  lead  to  the 
conclusion  reached.  Although  the  Supreme  Court  of  the  United 
States  has  furnished  certain  rules  by  which  to  test  the  reason- 
ableness of  transportation  charges,  and  although  this  Commis- 
sion has  endeavored  to  apply  those  rules,  yet  whenever  it  has 
interrogated  railway  oflScials  as  to  whether  or  not  they  are  gov- 
erned by  them  when  making  rates  of  transportation,  they  have 
invariably  answered  in  the  negative  and  said  that  to  do  so  would 
be  impracticable.  The  carriers  do  not  apparently  possess  the 
necessary  data  for  that  purpose  and  there  is  at  present  no' other 
source  from  which  the  Commission  can  obtain  such  data. 

Under  these  circumstances  to  hold  that,  after  substantial  dis- 
similarity of  circumstances  and  conditions  has  been  shown,  the 
longer-distance  rate  cannot  in  any  case  or  to  any  extent  be  con- 
sidered by  way  of  comparison  in  determining  whether  or  not 
the  shorter-distance  rate  is  unreasonable  or  unduly  prejudicial, 
particularly  when,  as  in  this  case,  competition  and  other  com- 
pulsory conditions  are  not  found  to  justify  the  whole  disparity 
between  the  shorter  and  longer  distance  rates,  would  be  to  reject 
a  most  appropriate  and  necessary  test  of  the  reasonableness  and 
justice  of  railway  charges.  It  seems  to  us  that  in  a  case  involv- 
ing shorter-distance  charges  higher  than  those  to  or  from  longer- 
distance  points  the  carrier  cannot  rightfully  claim  justification 
for  greater  dissimilarity  in  the  rates  than  may  be  indicated  by 
the  ascertained  dissimilarity  in  circumstances  and  conditions. 

The  defendant  insists  that  it  was  entitled  to  reduce  the  rate 
from  Nashville  and  yet  leave  undisturbed  the  rate  from  the  in- 
termediate points  in  question  solely  because  a  reduction  has  been 
made  from  Chattanooga,  a  point  not  served  by  this  railway,  and 
timber  comes  to  Chattanooga  and  Nashville  from  the  interven- 
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ing  country  and  from  a  considerable  section  south  of  those  cit 

We  have  found  as  a  matter  of  fact  that  the  conditions  relat 

to  the  supply  of  material  for  lumber  manufactured  at  Nashv 

i  f.  and  Chattanooga  from  this  Southern  territory  were  not  sud 

•^   u  to  require  the  defendant,  for  the  protection  of  its  legitimate 

;   |;  tcrests,  to  reduce  the  rate  from  Nashville  to  iLouisville  froi 

.    '  to  8  cents,  and  in  arriving  at  that  conclusion  of  fact  we  fa 

fully  considered  all  of  the  reasons  insisted  upon  by  the  defe 

ant    It  results  therefore  that  the  ground  of  justification  rel 

upon  by  the  defendant  is  untenable  upon  the  facts  appearing 

'■  [  the  record. 

:  I  But  if  tlie  facts  were  otherwise  we  should  have  little  di£Bci 

j    .  in  disposing  of  defendant's  contention.     The  question  her 

I  whether  on  accoimt  of  a  reduction  in  the  rate  on  lumber  fi 

j  j  Chattanooga,  on  the  line  of  the  Cincinnati  Southern,  the  Lo 

;  ville  &  Nashville  is  justified  in  charging  a  lower  rate  on  lun 

from  Nashville  than  from  points  north  of  Nashville  to  Lo 

ville. 

A  change  in  rates  on  particular  traffic  from  points  in 
section  may  lead  to  changes  in  rates  on  such  traffic  from  po 
in  another  section,  but  this  is  a  circumstance  or  condition  wl 
naturally  affects  the  general  movement  of  the  traffic  and  the  ] 
eral  system  of  rates  on  such  traffic  rather  than  the  traffic 
rates  from  a  specified  point.    Take  the  case  of  Chicago  and  1 
sas  City,  both  large  grain  markets  which  obtain  grain  in  a  c 
mon  producing  region  west  of  the  Missouri  river.     The  line  1 
ing  east  from  Kansas  City  reduces  the  grain  rate  from  that  p 
to  New  York.     Would  that  reduction  justify  the  line  lea< 
from  Chicago  in  reducing  the  grain  rate  from   that  city 
diarging  a  higher  rate  from  grain  shipping  points  on  its 
east  of  Chicago?     We  think  not.     Years  before  this  case 
brought  the  Cincinnati  Southern  had  reduced  its  rates  on  lun 
not  only  from  Chattanooga  but  also  from  points  north  of  i 
city  to  Cincinnati.    The  defendant,  acting  upon  such  reduci 
from  Chattanooga,  reduced  its  rate  from  Nashville  onlv. 
kept  up  its  rate  from  intermediate  points  north  of  Nashvi 
It  wholly  disregarded  the  competition  of  Gallatin  and  ot 
p<^ints  on  its  line  north  of  Naslmlle,  with  Nashville,  with  O 
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tanooga,  and  with  Emory  Gap,  Burnside  and  other  points  north 
of  Chattanooga. 

We  think  a  broad  view  of  what  constitutes  profitable  policy 
for  a  carrier  includes  the  increase  of  trade  at  all  stations  and 
the  building  up  of  the  various  localities  along  its  line,  and  while 
a  carrier  may  find  some  temporary  or  comparative  profit  in  con- 
centrating trafiic  in  large  cities,  the  interests  of  the  public,  gen- 
erally speaking,  lie  in  an  opposite  direction;  and  it  is  easy  to 
see  that  a  carrier  may  do  much  unjustifiable  injury  if  it  is  not 
restrained  therefrom  by  fear  of  making  rates  at  non-competi- 
tive points  which,  when  compared  with  those  at  competitive 
points,  are  unreasonable ;  in  other  words,  rates  which,  though 
not  absolutely  unreasonable  in  and  of  themselves,  are  upon  all 
the  facts  and  circumstances  relatively  unreasonable. 

In  The  Matter  of  Chicago,  St.  P.  &  K.  C.  B.  Co.  2  I.  C.  C. 
Rep.  231,  2  Inters.  Com.  Rep.  137,  Chairman  Cooley,  in  de- 
livering the  opinion  of  the  Conmiission,  said:  "The  Commis- 
sion is  of  the  opinion  that  the  phrase,  'Rates  reasonable  in  and 
of  themselves,'  which  is  often  made  use  of  in  similar  cases  to 
the  present,  is  very  likely  to  be  misleading.  It  is  a  phrase 
which  seems  to  imply  that  the  particular  rates  may  be  consid- 
ered by  themselves  as  if  they  were  and  could  be  affected  by  no 
others.  .  .  .  But  it  is  not  the  theory  of  the  Act  to  regulate 
commerce  that  the  reasonableness  of  rates  can  thus  be  separately 
and  independently  determined.  On  the  contrary,  it  is  assumed 
in  the  Act  that  persons,  corporations  and  localities  are  interested 
not  only  in  the  rates  charged  to  them  but  in  the  rates  which  are 
charged  to  others  also;  and  while  the  Act  does  not  require  all 
rates  to  be  proportional,  it  nevertheless  makes  the  element  of 
proportion  an  important  one  when  the  rates  for  any  locality  are 
to  be  determined.  Xo  rates  can  therefore  be  reasonable  in  and 
of  themselves  within  the  contemplation  of  the  Act  which  are 
made  regardless  of  proportion." 

We  tliink  these  views  arc  correct,  and  consider  them  espe- 
cially applicable  to  the  present  case.  When  the  rate  from  Nash- 
ville was  reduced  a  new  element  was  created.  That  element  op- 
erated to  the  injury  of  the  intermediate  |X)ints  and  should  there- 
fore be  given  due  consideration. 
9  1.  r.  C.  Rep. 
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Aside  from  the  disparity  iu  rates  between  Nashville  and  the 
intermediate  points^  there  is  much  in  this  case  tending  to  show 
that  the  rate  from  the  latter  points  is  unreasonable.  That  rate 
has  remained  stationary  for  nearly  fourteen  years,  while  during 
the  same  time  rates  in  general  have  materially  declined.  As 
stated  in  the  findings  of  fact,  the  average  rate  per  ton  per  mile 
for  the  year  ending  June  30,  1888,  on  all  railroads  in  the  United 
States  was  1.001  cents,  while  for  the  year  ending  June  30,  1902, 
it  was  only  .757  of  a  cent.  Corresponding  figures  pertaining  to 
defendant's  road  are  as  follows:  June  30,  1888,  1.049  centa^ 
and  June  30,  1902,  .744  of  a  cent.  During  this  14  years  de- 
fendant's revenues,  both  gross  and  net,  have  increased  enor- 
mously, and  the  market  value  of  its  capital  stock  has  greatly  ad- 
vanced. A  9-cent  rate  from  the  intermediate  points  would  yield 
an  average  rate  per  ton  per  mile  of  more  than  1.1  cents,  and  ad 
the  tonnage  carried  over  defendant's  line  between  Nashville  and 
Louisville,  comparatively  speaking,  must  be  large,  although  we 
have  no  way  of  showing  the  exact  amount,  and  as  lumber  is  of 
such  a  character  and  transported  under  such  circumstances  and 
conditions  that  it  is  universally  accorded  relatively  low  rates  of 
transportation,  we  think  this  rate  would  furnish  reasonably  fair 
compensation  for  the  sen^ice  performed.  All  these  things  tend 
to  show  tliat  the  10-ccnt  rate  from  the  intermediate  points  is 
unreasonable.  Nevertheless,  while  we  do  not  hesitate  to  say, 
after  considering  carefully  all  the  facts  and  circumstances  in 
tiiis  case,  that  it  is  unreasonable  as  compared  with  the  rate  from 
Nashville,  we  do  not  feel  competent  to  say,  entirely  independent 
of  the  Nashville  rate,  that  it  is  absolutely  unreasonable  in  and 
of  itself. 

The  question  therefore  arises,  can  it  be  said  that  the  rate 
from  the  intermediate  i)oints  is  imreasonable,  in  violation  of  sec- 
tion 1,  and  imduly  discriminatory,  in  violation  of  section  3, 
when  it  is  not  found  that  the  rate  from  Nashville  is  unremnner- 
ative,  or  that  the  rate  from  the  intermediate  ]|X>ints  is  unreason- 
able in  and  of  itself,  or  that  the  circumstances  and  conditions 
at  Nashville  and  the  intennediate  points  are  substantially  simi- 
lar ?  Apparently,  defendant  has  answered  this  question  in  the 
ncfijative,  but  we  find  nothing  in  the  decisions  of  the  Supreme 
Court  that  makes  it  necessary  for  us  to  accept  that  conclusion, 
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and  in  the  absence  of  such  authority  we  are  not  disposed  to  do 
so. 

To  sum  up,  we  hold  that  there  is  a  substantial  dissimilarity  of 
circumstances  and  conditions  between  Nashville  and  the  inter- 
mediate points  and  that,  therefore,  the  4th  section  of  the  Act 
does  not  apply ;  tliat  a  difference  of  one  cent  will  fully  offset  the 
difference  in  circumstances  and  conditions ;  and  that  any  greater 
difference  renders  the  rate  from  the  intermediate  points  rela- 
tively unreasonable,  in  violation  of  section  1,  and  unduly  dis- 
criminatory, in  violation  of  section  8. 

An  order  in  accordance  with  the  views  herein  expressed  will 
be  made. 
9  I.  C.  C.  Rep. 
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CHARLES  ROTH 

V. 

THE  TEXAS  &  PACIFIC  RAILWAY  COMPAQ 


On  submission  by  a  railway  company  of  shipper's  claim  for  carload 
■    I  on  a  mixed  carload  of  lemons  and  pineapples,  it  appeared  that  it 

i  iff  provided  for  mixed  carloads  of  lemons  and  bananas  and  of  p 

pies  and  bananas,  and  that  pineapples  might  be  mixed  in  a  carl 
almost  any  other  kind  of  green  fruit  except  lemons  or  oranges. 
Tliat  a  matter  submitted  in  this  way  should  be  treated  as  a  case 
{  complaint  and  answer;  that  the  railway  company  should  ame 

tariff  so  as  to  provide  for  mixed  carloads  of  lemons  and  pineapple 
that  it  should  make  reparation  to  complainant  for  the 


1    I  above  the  carload  rate  upon  the  shipment  in  question 

Eepokt  and  Opinion  of  the  Commission. 
Clements^  Commissioner: 

The  papers  in  this  matter  have  been  submitted  to  the  Coi 
sion  for  its  ruling  by  Mr.  E.  L.  Sargent,  General  Freight  I 
of  the  Texas  &  Pacific  Railway  Company. 

It  appears  that  Mr.  Charles  Eoth,  a  dealer  in  fruits  at 
Orleans,  on  !May  21,  1903,  shipped  from  that  city  to  A.  A.  i 
i  I  son  &  Co.,  at  Dallas,  Tex.,  a  mixed  carload  of  lemons  and 

i  apples  expecting  that  they  would  be  carried  by  the  Tex 

Pacific  between  those  points  at  the  Class  A  rate  of  72  cent 
100  pounds  on  a  minimum  carload  weight  of  24,000  poi 
amounting  to  $172.80.  Upon  arrival  at  destination  the 
signees  were  charged  the  rate  based  on  such  minimum  cai 
for  the  lemons  and  in  addition  a  first-class  less  than  carload 
of  $1.27  on  4,880  pounds  of  pineapples,  amounting  to  $6: 
The  charges  were  paid  by  the  consignees  and  by  them  dedu 
from  the  amount  they  owed  Mr.  Roth  on  the  shipment  in  c 
tion.  In  his  claim  for  refund  presented  to  the  railway  comj 
Mr.  Roth  makes  the  following  statement : 

"In  making  this  shipment  we  were  under  the  impression 
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the  classification  relative  to  mixed  carloads  of  fruit  appUed  to 
B,  mixture  of  lemons  and  pineapples  and  so  advised  consignees 
before  shipping.  We  billed  the  car  out  2il  boxes  lemons^  60 
crates  pines,  believing  that  they  took  the  same  rate,  and  had  we 
known  better  could  just  as  well  have  sent  a  straight  car  lemons 
and  sent  the  pines  with  bananas  under  one  rate  which  the  classi- 
fication permits.  It  is  singular  that  fruits  of  a  deciduous  na- 
ture can  be  included  with  bananas,  lemons  and  oranges  in  same 
•car  under  one  rate  and  not  with  lemons  alone. 

"On  this  ground  10,  50  or  100  bunches  bananas  in  the  above 
■car  would  permit  all  items  to  take  carload  rate.'' 

Subsequently  the  papers  were  brought  to  the  attention  of  Mr. 
Sargent,  the  General  Freight  Agent  of  the  railway  company, 
and  he,  in  a  letter  dated  June  26,  forwarded  them  to  the  Com- 
mission with  the  f oUoAving  statement : 

"We  desire  to  draw  your  attention  to  the  attached  letter  from 
Mr.  Chas.  Roth,  a  New  Orleans  fruit  shipper.  His  complaint 
is  self-explanatory,  and  grows  out  of  the  rule  shown  in  Excep- 
tions to  Western  Classification  (I.  C.  C.  No.  285)  published  by 
Chairman  Cale.  This  appears  to  be  a  very  aggravated  case,  and 
with  a  view  to  ascertaining  what  this  company  should  do  to  ad- 
just the  matter,  the  papers  are  respectfully  referred  to  you.  We 
will  be  guided  by  your  judgment  or  suggestions.  We  confess 
from  the  statement  of  this  shipper  he  seems  to  be  injured  to  the 
extent  of  $61.97  by  reason  of  what  might  be  termed  a  technical- 
ity in  the  published  rules  and  regulations  covering  the  mixing  of 
fruit  as  shipped  in  carload  lots. 

"We  will  be  inclined  to  apply  any  remedy  that  you  may  care 
to  suggest." 

Apparently  the  freight  charges  demanded  and  collected  were 
in  accordance  with  the  provisions  of  the  tariff  governing  the 
shipment,  and  the  question  presented  is  the  same  as  if  Mr.  Roth 
had  formally  complained  that  such  charges  for  the  transporta- 
tion of  a  mixed  carload  of  lemons  and  pineapples  are  unreasona- 
ble, unjustly  discriminating  and  wrongfully  prejudicial,  and 
had  included  in  his  complaint  a  demand  for  reparation.  The 
facts  deemed  material  to  the  question  presented  are  set  forth  in 
the  correspondence  and  papers  submitted  by  the  parties  and 
there  is  no  controversy  between  them  as  to  the  facts.  We  there- 
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fore  feel  warranted  in  treating  the  matter  submitted  as  a 
upon  complaint,  answer  and  hearing  of  the  parties. 

Southwestern  Tariff  Committee  Classification  ^Exceptions 
1-0,  I.  C.  C.  No.  285,  in  force  on  the  Texas  &  Pacific  EaL 
provides  for  mixed  carloads  of  green  fruit  to  Texas  point 
follows : 

Fruits,  Green: 

Apricots, 

Bananas, 

Cherries, 

Cocoanuts, 

Pears, 

Pineapples, 

Plums. 

In  straight  or  mixed  carloads,  minimum  weight  24,000  lbs. 

Note  1.     Bananas  and  Pineapples  in  straight  carloads,   minimum  wt 

20,000  lbs. 
Note  2.    Free  transportation  may  be  furnished  in  both  directions  tc 

man  in  charge  of  one  or  more  carloads  of  Bananas.     Maxi 

limit  for  return  transportation  will  be  twenty  days  from 

of  shipment. 
Oranges  and  Lemons,  straight  or  mixed,  or  mixed  with  Bananas  and  C 

nuts,  minimum  weight  24,000  lbs. 


The  Class  A  rate  of  72  cents  per  100  pounds  applies  on  e 
ments  of  green  fruit,  straight  or  mixed,  as  above  indicated 
as  will  be  observed,  no  specific  provision  is  made  for  a  m; 
carload  of  lemons  and  pineapples,  and  on  such  a  carload  the  i 
applicable  to  those  commodities  will  be  assessed  upon  them 
arately.     That  was  done  in  this  instance.     The  shipment 
braced  241  boxes  of  lemons,  and  the  tariff  of  the  railway  c 
pany  provides  that  lemons  will  be  carried   at   an   cstimi 
weight  of  80  pounds  per  box.     This  made  the  total  weight  of 
lemons  19,280  pounds.     The  weight  of  the  60  crates  of  pint 
pies  is  put  down  in  the  freight  bill  at  4,880  pounds.    The  lem 
were  charged  in  the  bill  at  24,000  pounds,  the  minimum  ( 
load  weight,  because  that  weight   at   the   72-cent    carload  i 
makes  a  less  charge  than  19,280  pounds  at  the  much  higher 
than  carload  rate.     This  would  not  be  the  case  with  the  sma 
quantity  of  pineapples,  and  they  were  charged  the  less  than  ( 
load  rate. 
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Examination  of  the  tariff  providing  for  mixed  carloads  of 
green  fruit  shows  that  bananas  and  pineapples  may  go  as  a 
mixed  carload  and  that  lemons  and  bananas  mixed  take  the  car- 
load rate ;  and  tliat  pineapples  may  be  mixed  in  a  carload  with 
almost  any  other  kind  of  fruit  therein  specified  except  lemons 
or  oranges.  As  bananas  and  pineapples  may  be  mixed  and 
lemons  and  bananas  may  be  mixed,  it  is  difficult  to  see  why  the 
complainant  is  not  correct  in  contending  that  lemons,  bananas 
and  pineapples  may  be  mixed  in  one  carload  and  carried  at  the 
carload  rate,  and  yet  technically  lemons  and  pineapples  cannot 
be  forwarded  together  in  a  carload  and  receive  the  benefit  of 
the  carload  charge  under  the  present  Classification. 

We  think  with  the  General  Freight  Agent  of  the  railway  com- 
pany that  this  is  a  clear  case  of  injustice,  which  is  probably  due 
to  an  oversight  in  constructing  the  tariff,  and  which  ought  to  be 
remedied  by  amendment  of  the  tariff  so  as  to  provide  for  mixed 
carloads  of  lemons  and  pineapples  as  well  as  mixed  carloads  of 
other  kinds  of  fruit  as  now  specified  therein,  and  by  making  rep- 
aration to  the  complainant. 

The  railway  company  should  revise  its  tariff  in  this  respect 
and  refund  to  complainant  the  amount  collected  in  excess  of 
what  the  charge  would  have  been  if  the  72-cent  carload  rate 
had  been  applied  to  complainant's  shipment  as  a  mixed  car- 
load. The  shipment  covered  19,280  pounds  of  lemons  and  4,- 
880  pounds  of  bananas,  making  a  total  of  24,160  pounds.  On 
that  basis  the  total  freight  charge  would  have  been  $173.95,  and 
the  complainant  is  entitled  to  a  refund  by  way  of  reparation  in 
the  sum  of  $60.82.  The  other  members  of  the  Southwestern 
Tariff  Committee  should,  and  doubtless  will,  join  with  the 
Texas  &  Pacific  in  amending  the  tariff,  but  if  they  do  not  the 
Texas  &  Pacific  will  be  able  to  issue  a  separate  tariff  covering 
shipments  of  the  kind  herein  involved. 
9  I.  C.  C.  Rep. 
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GEORGE  J.  KINDEL  AND  THE  DENVER  CHAMI 
OF  COMMERCE 

V. 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAIL^ 
COMPANY  et  aL 

1.  Except  as  to  140  commodities/  defendant  complied  with  order  oj 

Commission  directing  that  rates  from  the  Pacific  Coast  should  im 
higher  to  Denver  than  to  the  Missouri  River,  and  later,  pending 
ther  investigation,  the  number  of  articles  insisted  upon  as  constiti 
exceptions  was  reduced  to  32.  In  this  case  it  was  held  by  the  < 
mission  in  its  previous  report  that  defendants  were  warranted  in  d 
ing  a  higher  rate  to  Denver  than  to  the  Missouri  River  on  s 
carried  from  the  Pacific  Coast,  and  it  Is  now  further  held  that  de 
ants  are  justified  in  maintaining  rates  from  the  Pacific  Coast  whicl 
lower  to  Missouri  River  points  than  to  Denver  upon  rice,  hemp,  ba 
powder,  blankets,  books,  boot  and  shoe  heels,  chocolate,  cocoa  ant 
tracts,  but  that  as  to  all  of  the  other  commodities  mentioned  in 
report  the  rate  from  Pacific  Coast  points  should  not  be  higher  to 
ver  than  to  points  on  the  Missouri  River. 

2.  As  to  traffic  other  than  the  excepted  commodities  herein  mentionec 
general  rule  which  has  been  laid  down  in  this  case  is  that  in  the  i 
ing  of  these  trans-continental  rates  Denver  must  receive  the  i 
treatment  that  is  accorded  to  cities  in  the  Middle  West  and  Misi 
River  territory.  It  has  not  been  held  that  rates  between  New  York 
San  Francisco  in  either  direction  must  not  be  lower  than  at  De 
nor  has  the  inlierent  reasonableness  of  the  rates  to  Denver  from 
direction  been  considered. 


W.  B.  Harrison  for  complainants. 
W.  R.  Kelly  for  Union  Pacific  Railroad  Company. 
Henry  A.  Duhhs  and  A.  B.  Browne  for  Atchison,  Topek 
Santa  Fe  Railway  Company. 

W,  F.  Herrin  for  Southern  Pacific  Company. 
P.  J,  Parrell  for  the  Commission. 

Report  and  Opinion  of  the  Commission. 

Prouty,  Commissio7ier: 

In  originally  deciding  this  case  the  Commission  held  that  ri 
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from  the  Missouri  River  to  Denver  should  in  no  case  be  higher 
than  those  from  the  Missouri  River  to  the  Pacific  Coast  termi- 
nals, and  that  rates  from  Pacific  Coast  terminals  to  Denver 
should  in  no  case  be  higher  than  corresponding  rates  to  the 
Missouri  River.  This  was  affirmed  as  a  general  proposition, 
but  it  was  also  held  that  the  rate  upon  sugar  to  the  Missouri 
River  might  be  less  than  to  Denver,  owing  to  the  fact  that 
this  commodity  moved  under  certain  special  circumstances  and 
conditions  which  made  the  rate  at  the  Missouri  River  competi- 
tive, and  justified  a  less  charge  than  to  the  shorter  intermediate 
points. 

Upon  the  rendering  of  this  decision  the  carriers  complied  with 
the  order  of  the  Commission  with  respect  to  westbound  rates,  so 
adjusting  their  tariffs  that  in  no  case  was  the  rate  from  the  Mis- 
souri River  to  Denver  higher  than  to  Pacific  Coast  terminals. 
In  their  eastbound  rates  the  same  rule  was  not  universally  ob- 
served, there  being  something  like  140  cases  in  which  the  Denver 
rate  was  higher  than  the  Missouri  River  rate.  It  had  already 
been  held  that  in  case  of  sugar  this  relation  of  rates  was  proper ; 
manifestly  these  140  other  commodities  might  move  under  such 
conditions  as  would  render  the  same  relation  of  rates  proper  in 
case  of  them.  It  did  not  therefore  appear  to  the  Commission 
that  legal  proceedings  should  be  begun  for  the  enforcement  of 
its  order  until  it  had  further  investigated  the  movement  of  these 
particular  commodities,  and  it  accordingly  reopened  the  case,  re- 
quiring the  various  defendants  to  make  answer  stating  why  a 
higher  rate  in  these  cases  was  charged  to  Denver  than  to  the  Mis- 
souri River. 

Most  of  the  defendants  answered  that  they  were  only  inter- 
mediate links  and  had  no  controlling  voice  in  the  naming  of 
tliese  rates.  The  Southern  Pacific  and  the  Atchison  roads,  those 
being  the  parties  which  had  mainly  assumed  the  burden  of  the 
defense  in  the  original  proceeding,  filed  answers  in  greater  de- 
tail, claiming,  in  substance,  in  both  instances,  that  competitive 
conditions  were  such  at  the  Missouri  River  as  rendered  it  neces- 
sary to  apply  the  lower  rates  to  that  point  in  order  to  move  the 
traffic  at  all  from  the  Pacific  Coast,  while  this  competition  was 
not  so  acute  at  Denver  and  permitted  the  charge  of  the  higher 
rate  at  that  point.  It  was  alleged  in  both  answers  that  the  pnb- 
0  T.  C.  C.  Rep. 
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lie  and  the  railways  were  alike  benefited  by  this  adjustment 
tariffs,  since  it  was  for  the  interest  of  the  public  that  all  possil 
;    ^\  competition  should  be  induced  between  the  manufacturers 

Vi  various  commodities,  and  since  the  railway,  while  this  traffic  d 

'  ■  U  not  yield  a  proper  return,  in  view  of  the  entire  cost  of  servi< 

i,  T^'  including  fiked  charges,  did  receive  something  over  and  abo 

5    f !  the  actual  expense  of  movement.     The  answer  of  the  Atehis 

;   [\  Company  stated  with  more  particularity  that  inasmuch  as  Dc 

ver  was  centrally  located,  so  that  it  could  be  served  from  markc 
in  the  cast,  the  south,  and  the  west,  competition  in  rates  was  d 
[  J|;  so  acute,  and  therefore  it  was  not  necessary  to  make  as  low 

rate. 

The  Southern  Pacific  road  further  stated  that  while  at  tl 
present  time  a  higher  rate  w^as  charged  to  Denver  upon  tl 
entire  140  articles  named  in  the  order  of  the  Commission,  it  wj 
thought  that  this  might  be  changed  as  to  all  those  articles,  e 
cepting  such  as  ^vere  specifically  named  in  the  answer  of  th 
company,  which  were  41  in  number. 

Testimony  was  taken  first  at  Denver  and  afterwards  at  Was 
ington  w-ith  respect  to  the  conditions  surrounding  the  movemei 
of  these  specific  commodities.  The  case  was  afterwards  he 
open  pending  the  taking  of  testimony  in  the  suit,  Leadvil 
Board  of  Trade  v.  Colorado  Midland  Railway  Company, 
which  kindred  points  w^ere  involved.  That  proceeding  has  IxM 
recently  settled  by  the  parties  and  discontinued,  and  while  tl 
rates  which  are  still  in  question  in  the  matter  before  us  are  n 
of  great  practical  importance  in  this  particular  instance  it  seer 
proper  to  announce  the  views  of  the  Commission  touching  thei 
I.  Since  the  hearing  rates  upon  ten  commodities  have  be< 
readjusted,  so  that  at  the  present  time  there  is  no  discriminatic 
against  Denver.  These  are  coffee,  junk,  machinery,  hay,  ge 
niea,  pickled  sheep  skins,  pickled  fish,  rags,  compressed,  i 
;  bales,  cigars  and   nib])er  hose   in   carloads.     The  rate  on  ni 

her  hose  in  less  than  carloads  is  still  $1.65  to  Denve 
as  against  $1.50  to  the  ^[issouri  River.  At  the  tin] 
of  the  hearing  the  carload  rate  to  Denver  was  $1.40,  which  lif 
now  been  reduced  to  $1.00.  No  reason  has  been  suggested  wh 
the  less  than  carload  rate  should  discriminate,  and  not  the  cai 
load  rate.     No  very  good  reason  was  suggested  why  there  shonl 
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have  been  any  discrimination,  and  we  think  that  the  discrimina- 
tion in  less  than  carload  rates  should  be  removed. 

II.  Four  commodities  plainly  fall  into  the  same  class  with 
sugar;  namely,  rice,  cocoanut  oil,  (2  classes)  and  hemp.  These 
all  originate  in  the  East  at  points  from  which  they  may  reach 
the  Atlantic  seaboard  by  the  all-water  route  or  through  Pacific 
Coast  ports.  The  rates  to  the  Missouri  River  are  not  blanket 
rates,  extending  all  the  way  to  the  Atlantic  seaboard,  but  apply 
in  no  case  farther  east  than  Chicago.  In  accordance  with  what 
has  already  been  decided  in  the  case  of  sugar,  the  rates  upon 
these  commodities  are  not  in  violation  of  law. 

III.  There  are  five  other  commodities — sea  shells,  vanilla 
beans,  whale  bone,  whale  oil  foots,  and  herbs,  of  which  the  same 
is  true  in  a  qualified  sense.  These  articles  originate  beyond  the 
Pacific  Coast,  the  sea  shells  and  vanilla  beans  in  the  Islands  of 
the  Pacific,  the  herbs  in  China,  while  the  whale  bone  and  whale 
oil  foots  are  the  product  of  whales  taken  in  Pacific  waters. 
These  commodities  may  reach  the  Atlantic  seaboard  from  the 
point  of  origin  by  water  or  through  Pacific  Coast  ports.  The 
Missouri  River  rate  is  not,  however,  applicable  to  that  territory 
alone,  but  is  a  blanket  rate  extending  all  the  way  to  the  Atlantic 
seaboard. 

Water  competition  possibly  affords  a  sufficient  reason  for 
maintaining  a  lower  rate  upon  these  commodities  to  the  Atlantic 
seaboard  than  to  Denver,  and  this  reason  applies  with  diminish- 
ing force  as  the  seaboard  is  receded  from.  Formerly  competi- 
tion of  the  Canadian  Pacific  Railway  may  have  been  a  control- 
ling factor  upon  the  Missouri  River  and  in  territory  to  the  east ; 
but  this  seems  to  be  no  longer  active  in  that  region.  All  tlie 
American  transcontinental  lines  transporting  traffic  from  the 
Pacific  coast  to  the  Missouri  River  are  parties  to  tariffs  from 
Pacific  Coast  points  to  Denver. 

We  find  nothing  in  the  case  which  shows  a  substantial  differ- 
once  in  circumstances  and  conditions  at  the  Missouri  River  from 
that  prevailing  at  Denver.  \\Tiile  there  might  be  a  competitive 
condition  with  reference  to  one  or  all  of  these  commodities  which 
would  justify  a  lower  rate  to  the  Missouri  River,  such  is  not  the 
general  rule  at  the  present  time,  and  there  is  nothing  to  indicate 
any  such  special  condition.  We  can  see  no  reason  why  herbs 
9  T.  C.  C.  Rep. 
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from  China  should  be  carried  to  Kansas  City  for  less  than  to 
Denver,  or  why  if  it  should  be  desired  to  manufacture  whale- 
bone, or  convert  whale  oil  foots  into  soap  at  Denver,  the  manu- 
facturers should  not  enjoy  the  same  freight  rate  as  on  the  Mis- 
souri River.  The  testimony  shows  that  such  articles  are  not  in 
fact  transported  to  cither  of  these  localities,  but  no  reason  ap- 
pears why  the  published  tariff  should  not  be  the  same. 

IV.  Nine  I't^nmodities  are  produced  both  on  the  Pacific  Coast 
and  in  Colorado.  Thej-  are  hair,  copper,  cement,  glue,  honey, 
mohair,  hides  and  wool,  each  of  the  latter  two  articles  making 
two  classes  according  to  the  manner  in  which  they  are  shipped. 
These  commodities  are  exported  from  both  California  and  Col- 
orado to  the  east.  It  was  said  in  the  testimony  that  there  was 
no  movement  from  California  to  Denver,  which  seems  to  be  true 
at  the  present  time. 

To-day  these  rates  are  ol  no  practical  consequence  to  Denver. 
No  otlier  reason  was  shown  why  a  better  rate  should  be  published 
to  the  Missouri  River  than  to  Denver. 

V.  Five  commodities  are  consumed  neither  at  the  Missouri 
River  nor  at  Denver.  These  are  various  kinds  of  fur  skins  in 
various  conditions.  The  first  three  classes  are  seal  skins,  which 
are  brought  from  the  north  through  the  Pacific  Coast  ports, 
transported  across  the  continent  and  then  shipped  through  the 
Atlantic  ports  to  England  for  manufacture.  As  wo  understand 
the  testimony  these  skins  are  not  consumed  in  any  portion  of  the 
United  States  to  any  considcrablo  extent.  The  fourth  commod- 
ity is  goat  and  sheep  skins  tanned  with  the  wool  on.  Witnesses 
for  the  defendants  stated  that  these  were  not  consumed  either  at 
Denver  or  at  the  ilissouri  lliver,  but  other  testimony  in  the  case 
shows  that  they  are  used  to  some  extent  in  both  sections  for  the 
linings  of  saddles.  The  fifth  commodity  is  the  skins  of  various 
fur-bearing  animals,  not  yi^t  tanned  or  otherwise  manufactured. 
The  sources  of  snjiply  of  this  commodity  did  not  appear. 

VI.  The  seven  remaining  eonmiodities  are  manufactured 
upon  tlu^  Pacific  Coast  and  consumed  both  at  Denver  and  at  the 
Missouri  River.  Tliev  are  baking  ])o\vd(»r,  blankets,  books,  boot 
and  shoe  heels,  elioeolate.  extracts,  and  quicksilver. 

Of  tli(\^e  the  first  six  are  also  manufactured  in  the  east  and 
the  defendants  allf^iif*  that  the  low  rate  to  tho  Missouri  River  and 
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points  east  is  rendered  necessary  by  the  competition  of  markets. 
The  same  conditions  attach  to  these  different  artides,  of  which 
baking  powder  may  be  taken  as  an  example.  This  conmiodity 
as  already  said  is  produced  upon  the  Pacific  Coast;  it  is  also  pro- 
duced in  the  east  The  freight  rate  from  eastern  points  of  man- 
ufacture to  the  Missouri  Kiver  is  very  much  less  than  from  the 
Pacific  Coast,  while  the  cost  of  manufacture  does  not  differ 
greatly  in  the  two  localities.  If,  therefore,  Pacific  Coast  baking 
powder  is  to  compete  at  the  Missouri  River  with  eastern  baking 
powder,  manifestly  a  rate  much  lower  than  the  normal  one  must 
be  put  in  effect  This  the  carriers  have  done,  naming  an  L.  C.  L. 
rate  to  the  Missouri  River  and  points  east  of  $1.35,  while  the 
corresponding  rate  to  Denver  is  $1.90.  In  case  of  chocolate  the 
difference  is  even  more  striking,  the  rate  to  the  Missouri  River 
being  L.  C.  L.  $1.00,  C.  L.  75  cents,  as  against  corresponding 
rates  to  Denver  of  $2.20  and  $1.35.  These  last  two  rates  are 
both  commodity  rates.  The  defendants  insist  that  these  rates 
are  necessary  in  order  to  move  this  traffic  from  the  Pacific 
Coast,  that  so  long  as  the  rate  to  Denver  is  reasonable,  that 
locality  is  not  injured,  while  other  parties  affected  are  bene- 
fited, the  eastern  consumer  by  having  an  additional  market  in 
whicli  to  buy  this  commodity,  the  Pacific  Coast  manufacturer 
by  acquiring  another  market  in  which  to  sell,  and  the  railway 
by  obtaining  a  certain  amount  of  traffic  which  it  would  not 
otherwise  get  and  which  yields  some  profit  over  the  cost  of  move- 
ment Wef  find  as  a  fact  that  these  rates  are  probably  necessary 
to  enable  the  Pacific  Coast  manufacturers  to  compete  with  east- 
em  producers  at  the  Missouri  River  and  points  further  east. 

Denver,  however,  consumes  baking  powder  and  chocolate,  and 
the  testimony  shows  that,  while  considerable  quantities  of  these 
commodities  are  carried  from  the  Pacific  Coast  to  the  Missouri 
River,  practically  none  moves  from  there  to  Denver.  That  city 
obtains  its  baking  powder  and,  its  chocolate  from  Chicago  and 
eastern  points  of  origin.  The  question  immediately  arises, 
therefore,  why  do  not  the  same  conditions  which  induced  a  lower 
rate  at  the  Missouri  River  produce  the  same  effect  at  Denver. 
The  manufacturer  upon  the  Pacific  Coast  might  as  well  sell  in 
Denver  as  Kansas  City;  consumers  in  Denver  have  the  same 
right  to  demand  a  variety  of  markets  as  those  upon  the  Mis- 
9  T.  C.  r.  Rkp. 
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souri  JRiver,  the  carrier  had  much  better  transport  these  i 
modities  from  the  Pacific  Coast  to  Denver  than  to  carry  1 
TOO  miles  farther  for  the  same  compensation.     How,  there 
:|  can  these  defendants  justify  a  reduction  at  the  Missouri  I 

ri  and  not  at  Denver?     What  circumstances  or  conditions  in 

at  the  former  and  not  at  the  latter  point  ? 

One  difference  would  clearly  be  that  the  freight  rate  fron 

.g  eastern  point  of  manufacture  to  Denver  is  greater  than  tc 

!  Missouri  Kiver  and  that  therefore  the  competitive  rate  fron 

I ".  Pacific  Coast  to  Denver  might  be  less.    That  however  is  no 

>  ground  relied  upon  by  the  defendants,  nor  is  it  clear  that 

I  such  ground  would  be  a  tenable  one.    What  the  defendant; 

is  this:     They  would  be  glad  to  reduce  their  rates  to  Dc 

but  lines  leading  west  from  Chicago,  St.  Louis  and  other  p 

supplying  Denver  with  tliese  commodities  insist  that    the 

from  the  Pacific  Coast  shall  not  be  reduced.     At  present 

eastern  lines  carry  what  of  these  articles  is  consumed  in  Dei 

and  they  will  not  suffer  transcontinental  lines  to  make  a  1 

\\,  rate  at  the  latter  point. 

Upon  this  testimony  we  find  that  fact  to  be  as  claimed  h 
defendants.  The  lines  serving  Denver  from  the  east  were 
heard  and  we  express  no  opinion  as  to  the  justness  of  the  pr^ 
relation  of  rates  from  the  Pacific  Coast  and  from  the  ea 
Denver.  Rates  from  Chicago  to  the  latter  point  are  sub 
tially  lower  than  from  San  Francisco  but  the  distance  is 
al)out  two-thirds  as  great  and  the  cost  of  operation  must  be  i 
less. 

The  situation  with  reference  to  quicksilver  differs  from 
of  the  other  commodities  named  in  this  paragraph  in  that  t 
it  is  produced  upon  the  Pacific  Coast  and  consumed  bot 
Denver  and  at  the  Missouri  River  it  is  not  produced  in 
east.  It  is  to  some  extent  imported  into  this  countrv  thr< 
th(i  Atlantic  ports  and  the  imported  article  may  come  into  < 
petition  with  the  domestic  product.  The  rate  on  quicksi 
from  the  Pacific  Coast  to  the  Missouri  River  and  points 
in  car  loads  is  75  cents,  and  it  was  said  this  was  to  meet  w 
competition.  To  Denver  the  carload  rate  is  $1.55,  the  less  1 
carload  $3.00.  The  testimony  shows  that  considerable  qui 
tics  of  quicksilver  are  used  in  mining  operation.^  in  the  vici; 
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of  Denver,  and  that  most  of  this  comes  from  New  York  in 
L.  C.  L.  shipments,  the  rate  being  $2.72.  It  was  further  said 
that  a  carload  of  quicksilver  would  not  ordinarily  be  ordered 
for  Denver  consumption  although  it  might  be  if  the  freight  rate 
were  sufficiently  favorable.  At  the  present  time  the  quicksilver 
consumed  in  Denver  is  transported  by  rail  through  there  to  New 
York  and  from  New  York  back. 

Conclusions. 

No  question  arises  as  to  the  ten  commodities  mentioned  in 
para^aph  one  of  the  foregoing  statement  of  facts  since  rates 
upon  those  articles  are  at  the  present  time  no  higher  to  Denver 
than  to  the  Missouri  River,  the  Denver  rate  having  been  reduced 
since  the  last  taking  of  testimony. 

Upon  our  holding  as  to  sugar  in  the  original  case  the  defend- 
ants are  justified  in  imposing  a  higher  rate  to  Denver  than  to 
the  Missouri  River  upon  the  commodities  enumerated  in  para- 
graph two. 

In  case  of  the  commodities  mentioned  in  paragraphs  three, 
four  and  five,  we  think  that  the  rate  to  Denver  ought  not  to 
exceed  that  to  the  Missouri  River,  and  that  the  maintenance  of 
a  higher  rate  at  Denver,  the  shorter  distance  point,  is  in  viola- 
tion of  the  third  section  by  all  these  defendants,  and  of  the 
fourth  section  also  by  such  of  them  as  would  transport  the  traf- 
fic through  Denver  en  route  for  the  Missouri  River.  We  do  not 
hold  that  it  might  not  be  proper  to  maintain  a  lower  rate  from 
Pacific  Coast  points  to  destinations  upon  the  Atlantic  seaboard 
than  is  maintained  to  Denver.  Water  competition  introduces  a 
difi^erence  in  circumstance  and  condition  which  might  perhaps 
justify  such  a  relation  in  rates.  That  question  must  depend 
upon  the  facts  in  each  case  and  is  not  passed  upon  in  this  opin- 
ion. What  we  do  hold  is  that,  if  these  carriers  extend  the  low 
rate  which  water  competition  forces  at  the  Atlantic  seaboard 
back  to  the  Missouri  River,  they  must  extend  it  still  farther  to 
Denver,  and  that  there  is  no  circumstance  or  condition  at  the 
Missouri  River  which  justifies  the  maintaining  of  a  lower  rate 
from  Pacific  Coast  points  there  than  at  Denver.  It  has  in  the 
past  been  said  that  the  Canadian  Pacific  railwav  was  an  active 
9  T.  C.  C.  Rep.— 40. 
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competitor  for  transcontinental  business  to  and  from  the  Mis- 
souri Eiver  and  territory  east,  but  testimony  in  this  case  shows, 
as  already  noted,  that  such  competition  is  not  longer  forceful. 
There  is  no  competition  at  the  Missouri  River  which  produces 
a  rate  from  the  Pacific  Coast  to  that  point  which  these  carriers 
must  accept.  They  themselves  make  this  rate  and  can  deter- 
mine the  relation  of  rates  which  shall  exist  between  those  locali- 
ties. No  one  of  the  American  transcontinental  lines  transports 
traffic  from  the  Pacific  coast  to  the  Missouri  River  which  does 
not  also  file  a  tariflF  from  the  Pacific  Coast  to  Denver.  We 
regard  any  adjustment  of  rates  which  applies  a  blanket  rate 
from  Pacific  Coast  points  to  territory  east  of  the  Missouri  River 
and  imposes  a  higher  rate  upon  Denver  as  an  unwarranted  dis- 
crimination against  the  latter  point. 

It  is  said  that  the  maintenance  of  these  higher  rates  at  Denver 
is  of  no  practical  importance  with  respect  to  most  of  the  com- 
modities enumerated  since  there  is  no  movement  to  that  locality 
and  would  not  be  whatever  rate  might  be  in  effect.  The  defend- 
ants further  urge  that  if  the  establishment  of  any  industry  using 
any  of  these  materials  at  Denver  was  in  contemplation  its  pro- 
moter should  come  to  the  railways  and  endeavor  to  make  some 
arrangement  with  them  by  which  the  same  rate  would  be 
accorded  to  Denver  as  is  now  given  to  the  Missouri  River.  It 
was  said  with  respect  to  several  of  these  commodities  that  upon 
such  a  request  the  reduction  would  without  doubt  be  made. 

All  this  alTords  no  valid  reasim  why  these  tariffs  should  not 
be  brought  into  conformity  with  the  law.  While  a  discrimina- 
tory tariff  may  not  directly  injure  a  locality  against  which  it 
discriminates  so  long  as  there  is  no  actual  movement  of  traffic, 
it  may  bo  a  sour(*o  of  indirect  injury.  A  prospective  manu- 
facturer might  not  go  far  enough  in  his  investigation  to  solicit 
some  special  concession  in  the  rate.  But,  especially,  whatever 
is  granted  as  a  matter  of  right  C4in  be  depended  upon;  whatever 
is  given  as  a  matter  of  favor  may  be  withdrawn. 

Tn  case  of  most  of  these  commodities  the  rate  to  Denver  is 
the  reii:ular  class  rate  while  that  to  the  Missouri  River  is  a 
^pfH'inl  commodity  rate.  It  may  be  said  that  these  commodity 
rates  are  applied  in  accordance  with  a  general  scheme  of  rate- 
making  under  wliich  they  do  not  extend  to  Denver.     With  re* 
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speet  to  that  it  should  be  noticed  that,  whatever  may  have  for- 
merly been  the  fact,  there  is  to-day  in  effect  no  general  arrange- 
ment of  rates  which  imposes  the  higher  charge  to  Denver.  There 
are  out  of  all  the  gi'eat  number  of  rates  in  effect  only  32  instances 
in  which  this  is  true. 

What  has  been  said  with  reference  to  the  commodities  men- 
tioned in  these  three  paragraphs  applies  with  equal  force  to 
rubber  hose  in  less  than  car  loads  and  quicksilver  in  carloads. 
At  present  the  quicksilver  which  is  consumed  at  Denver  is  car- 
ried by  rail  through  that  city  to  New  York  and  from  there 
brought  back  again  over  the  same  route,  a  useless  haul  of  nearly 
4,000  miles.  While  the  freight  rate  does  not  absolutely  compel 
this,  it  has  that  tendency  and  we  can  see  no  reason  whatever 
why  that  commodity  should  be  transported  to  the  Missouri  Eiver 
for  75  cents  per  hundred  while  a  charge  of  $1.55  is  imposed  for 
its  carriage  to  Denver. 

A  more  difficult  and  important  question  arises  as  to  the  first 
six  of  the  commodities  enumerated  in  paragraph  six.  These 
are  produced  both  upon  the  Pacific  Coast  and  in  the  east.  The 
cost  of  production  is  substantially  the  same  and  the  freight  rate 
to  the  point  of  consumption  must  also  be  approximately  the 
same.  Since  the  distance  from  the  Pacific  Coast  is  much  greater 
than  from  the  eastern  point  of  manufacture  it  follows  that  if 
the  Pacific  Coast  manufacturer  is  to  compete  in  the  Missouri 
River  or  other  eastern  markets  he  must  be  given  an  abnormally 
low  freight  rate.  This  rate  need  not  be  as  low  at  Denver,  since 
that  locality  is  farther  from  the  oast  and  nearer  the  Pacific 
Coast.  It  was  upon  this  ground  that  the  answers  of  the  defend- 
ants justified  the  lower  rate  at  the  Missouri  River. 

The  defendants  did  not  however  upon  the  hearing  rely  upon 
this  justification  alone,  but  insisted  that  the  rates  at  Denver  were 
not  reduced  because  they  could  not  be.  At  the  present  time  they 
transport  little  or  none  of  these  commodities  from  the  Pacific 
Coast  to  Denver ;  they  would  be  glad  to  reduce  the  Denver  rate 
to  such  a  point  as  would  enable  them  to  handle  this  business, 
but  lines  leading  from  the  east  where  the  same  articles  are 
produced  insist  upon  the  present  adjustment  of  rates.  Denver 
is  nearer  to  the  eastern  markets  than  to  the  Pacific  Coast  and  the 
cost  of  operation  upon  the  eastern  lines  less  per  mile,  which  lends 
9  T.  C.  C.  Rep. 
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countenance  to  the  contention  of  these  lines  that  their  rates  shall 
be  lower  than  those  from  the  Pacific  Coast.  Does  this  whole 
situation  afford  the  defendants  a  justification. 

There  certainly  are  instances  in  which  the  necessity  of  a  low 
freight  rate  to  meet  the  price  of  a  particular  commodity  in  a 
particular  market  may  create  the  dissimilarity  of  circumstances 
find  conditions  contemplated  by  the  tliird  and  fourth  sections. 
The  case  Wichita  v.  St.  Louis  &  San  Francisco  Railroad  Com- 
pany et  al.,  illustrates  this.  The  question  there  presented  was 
as  to  coal  rates  from  the  Pittsburg  district  to  Kansas  City  and 
Wichita.  The  distance  to  Kansas  City  was  129  miles  and  the 
rate  80  cents  as  compared  with  a  distance  of  178  miles  to 
Wichita  and  a  rate  of  $1.50.  It  appeared  that,  owing  to  the 
proximity  of  other  coal  fields  to  Kansas  City,  coal  could  not 
move  to  that  market  from  the  district  in  question  upon  a  higher 
rate  than  the  one  in  effect.  Upon  this  finding  the  Commission 
held  that  the  defendants  were  nut  in  violation  of  the  third  and 
fourth  sections  by  charging  less  in  proportion  to  the  distance  to 
Kansas  City  than  to  Wichita.  It  should  be  noted  that  the  low 
price  of  coal  at  Kansas  City  was  due  to  the  natural  location  of 
that  town ;  moreover,  the  transportation  was  in  different  direc* 
tions  although  by  I  he  same  carriers. 

In  tlu*  case  now  before  us  there  is  no  well  defined  center  of 
competition  in  tlu  sale  of  these  commodities  at  the  Missouri 
River.  Hie  only  advantage  which  that  locality  has  over  Denver 
is  in  being  nearer  the  points  of  production  in  the  east;  but  when 
the  productiini  is  upon  the  Pacific  Coast,  Denver  enjoys  the 
sanies  advantage  of  ])roximity.  A  moment's  consideration  must 
show  that  a  gencM'al  ap])licati()n  of  the  theory  of  rate-making 
contended  for  in  the  answers  of  the  defendants  would  result  in 
endless  confusion  and  discriniinatir»n.  Baking  powder  is  manu- 
factured both  at  Chicago  an<I  New  York.  Upon  the  contention 
of  the  defendant*^  the  rate  from  Chicago  to  Xew  York  should  be 
less  than  that  from  Cliicago  to  Buffalo  and  in  the  reverse  direc- 
tion less  from  X(nv  '\'ork  to  Chicago  than  from  New  York  to 
Buffalo.  But  baking  jxnvder  is  manufactured  at  numerous  other 
points  and  there*  wr>n]d  Ix^  no  end  to  the  complications  which 
such  a  rule  would  introduce  into  all  tariffs.  Although  there  is 
mucli   in  the  recent  dcM'isions  of  the  Supreme  Court,  and  the 
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language  of  those  decisions,  which  supports  the  position  of  the 
defendants,  we  should  be  inclined  to  hold  for  the  present  that 
no  lower  rate,  ought  to  be  made  to  the  Missouri  River  than  to 
Denver  upon  these  commodities,  provided  the  rate  at  Denver 
could  be  controlled  by  the  defendants.  It  cannot  be  to  this  ex- 
tent, that  to  reduce  that  rate  would  involve  the  defendants  in 
serious  complications,  the  result  of  which  might  well  cause  them 
to  withdraw  from  the  Missouri  Kiver  business  rather  than  make 
the  attempt.  How  far  should  this  fact  modify  the  view  above 
expressed  ? 

Two  cases  recently  decided  by  the  Commission  may  be  in- 
structive. 

In  Wichita  v.  The  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  et  al.,  the  question  presented  was  as  to  the  relation 
in  grain  rates  from  Kansas  City  and  Wichita  to  Galveston. 
While  Wichita  was  considerably  nearer  to  Galveston  than  Kan- 
sas City  the  rate  upon  grain  was  very  much  higher.  It  was 
found  as  a  fact  in  the  case  that  the  rate  from  Kansas  City  was 
controlled  by  competitive  influences  which  did  not  exist  at 
Wichita,  and  which  the  defendants  could  not  control.  That  rate 
was  fixed  and  they  must  accept  it  or  decline  the  business.  Under 
these  circumstances  we  held,  reversing  the  previous  ruling  of 
this  Commission  upon  the  exact  question  in  Board  of  R.  R. 
Comrs.  of  Kansas  v.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  8 
T.  C.  C.  Rep.  304,  in  obedience  to  the  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  third  and  fourth  sections 
did  not  prohibit  the  disparity  in  rates. 

In  ilarten  v.  Louisville  &  Nashville,  decided  at  the  same 
time,  the  alleged  discrimination  was  in  charging  more  to  De- 
troit, Michigan,  on  lumber  from  stations  north  of  Nashville  than 
from  Nashville,  a  more  distant  point.  The  justification  was  that 
Nashville  and  Chattanooga  reached  Detroit  and  similar  markets 
over  different  lines  of  railway;  that  these  two  markets  drew 
their  supply  of  lumber  in  a  measure  from  the  same  source,  and 
that  since  the  rate  determined  whether  this  lumber  should  move 
to  market  over  the  line  of  the  defendant  through  Nashville  or 
over  that  of  its  competitor  through  Chattanooga,  there  were 
circumstances  and  conditions  existing  at  Nashville  which  did 
not  exist  at  the  points  north  of  Nashville.  The  Commission 
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found  as  a  fact  that  while  there  was  competition  of  the  ki 
alleged  by  the  defendant  such  coiiipetition  did  not  require 
reduction  of  the  Xashville  rate  to  the  point  at  which  it  had  be 
fixed  by  the  defendant,  and  that  if  the  defendant  saw  fit 
reduce  its  Xashville  rate  below  what  this  competition  fairly 
quired,  it  must  make  a  corresponding  reduction  at  the  int 
mediate  points.  In  this  case  it  will  be  seen  that  the  Nashvi 
rate  was  not  a  fixed  quantity;  the  defendant  could  control 
Hence,  the  commission  might  inquire  whether  the  defendant 
fixing  its  Nashville  rate  had  gone  further  than  competitive  cc 
ditions  warranted. 

Now  in  the  ca^e  before  us  competitive  conditions  require  a  i 
duction  of  the  ilissouri  Kiver  rate,  while  other  conditions  pi 
vent  a  corresponding  reduction  of  the  Denver  rate.  The  situatii 
created  is  a  manifest  absurdity.  Chocolate  consumed  at  tl 
Missouri  Kiver  is  ciirried  through  Denver  700  miles  to  the  eat 
while  chocolate  consumed  at  Denver  is  brought  over  this  san 
700  miles  from  the  east.  No  proper  adjustment  of  rates  woui 
necessitate  this  useless  waste  of  transportation,  which  in  tl 
end  is  paid  for  by  the  general  body  of  the  public  It  is  howev< 
our  duty  to  apply  the  law  as  construed  by  the  court  of  fini 
resort.  Under  that  construction  upon  a  fair  consideration  c 
the  facts  before  us  we  are  inclined  to  think  that  the  defendant 
are  within  the  law  in  making  a  lower  rate  to  the  Missouri  Kivc 
than  to  Denver  upon  all  the  commodities  enumerated  in  pan 
graph  six,  except  quicksilver. 

Our  general  conclusion  is  that  the  defendants  are  justifie 
in  maintaining  a  lower  rate  from  the  Pacific  Coast  to  the  iMii 
souri  River  than  to  Denver  upon  rice,  hemp,  cocoanut  oil,  bakin 
powder,  blankets,  books,  boot  and  shoe  heels,  chocolate  and  cocoi 
and  extracts,  but  that  as  to  all  the  other  commodities  mentione 
in  this  opinion,  the  rate  at  DenvA*  should  not  be  higher  than  t 
the  Missouri  River. 

Whilo  however  we  are  of  the  opinion  that  these  latter  tarifl 
are  in  contravention  of  the  Act  no  order  will  be  made  at  this  timi 
As  already  seen  the  rates  in  most  cases  are  of  no  practical  con» 
quenco  to  Denver  and  in  no  case  are  they  of  great  consequent 
Since  the  complaint  in  this  proceeding  was  filed,  and  withot 
doubt  directly  owing  to  the  fact  of  this  proceeding,  these  di 
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fendants  have  reduceil  their  rates  to  Denver  in  both  directions 
upon  several  hundred  commodities.  The  saving  in  freight  rates 
to  that  locaKtT  must  amount  to  many  thousands  of  dollars  an- 
nuaUy.  We  recognize  a  disposition  upon  the  part  of  the  defend- 
ants to  conform  their  tariflFs  to  law  in  this  respect  and  expect 
that  in  the  near  future  the  few  cases  remaining  will  disappear 
without  resort  to  legal  proceedings.  If  at  any  time  in  the  future 
it  should  be  made  to  appear  that  these  rates,  which  are  in  our 
opinion  still  without  the  law,  are  of  practical  consequence  to 
Denver,  we  should  endeavor  to  secure  a  compliance  with  the 
views  expressed. 

It  should  be  carefully  noted  exactly  what  points  have  been 
passed  upon  by  the  Commission  in  the  various  stages  of  this 
case.  It  has  not  been  held  that  the  rate  from  San  Francisco  to 
Xew  York  may  not  be  lower  than  that  from  San  Francisco  to 
Denver,  nor,  in  the  reverse  direction,  that  the  rate  from  New 
York  to  San  Francisco  may  not  be  lower  than  that  from  New 
York  to  Denver.  In  point  of  fact  there  are  at  the  present  time 
in  effect  many  rates  from  eastern  points  to  Denver  which  are 
higher  than  rates  upon  the  same  commodities  to  Pacific  Coast 
terminals.  This  question  has  not  been  considered  in  this  pro- 
ceeding and  its  decision  would  involve  entirely  different  facts 
from  those  upon  which  our  decision  here  is  based.  Nor  have 
we  considered  the  inherent  reasonableness  of  the  rates  to  Denver 
from  any  direction.  We  have  simply  held  that  in  the  making 
of  these  transcontinental  rates  Denver  must  receive  the  same 
treatment  which  is  accorded  to  the  cities  of  the  Middle  West  and 
Missouri  River  territorv. 
9  I.  C.  C.  Rep. 
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THE  BUCKEYE  BUGGY  COMPANY 

V. 

THE  CLEVELAND,  CINCINNATI,  CHICAGO  & 
LOUIS  RAILWAY  COMPANY;  THE  BALTIMO 
&  OHIO  RAILROAD  COMPANY;  THE  NORFO 
&  WESTERN  RAILWAY  COMPANY;  THE  PE] 
SYLVANIA  COMPANY;  AND  THE  PITTSBU] 
CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAILW 
(COMPANY. 


Decided  December  2,  1903. 


1.  Before  allowing  a  carload  rating  to  a  carload  shipment  a  carrier  ii 
titled  to  require  that  the  goods  shall  be  loaded  at  one  time  and  p 
that  but  a  single  bill  of  lading  shall  be  issued,  and  that  the  shipi 
shall  be  from  one  consignor  to  one  consignee,  but  when  the  goods 
so  loaded  and  by  the  terms  of  sale  become  the  property  of  the  consij 
upon  delivery  to  the  carrier,  the  carrier  has  no  right  to  inquire  whe 
the  consignee  obtained  his  title  from  one  or  several  owners;  and 
accords  the  carload  rate  in  case  the  consignor  is  the  owner,  failur 
its  part  to  extend  the  same  privilege  when  the  consignee  is  the  am 
violates  sections  one,  two  and  three  of  the  Act  to  regulate  oommi 
The  rule  in  defendants'  classification  covering  the  application  of 
load  rates  to  carload  lots  should  be  so  modified  as  to  accord  the  s 
rating  to  consignor  and  consignee  when  the  condition  of  ownen 
after  the  property  is  delivered  to  the  carrier  is  the  same. 

2.  Upon  the  question  whether  a  carrier  may  distinguish  between  a 
warding   agent   and   the   actual   owner   of   the   goods    no    opinion 
expressed. 

Henry  M.  Hug  gins  for  complainant. 

Ed.  Baxter  for  Norfolk  &  Western  Ry.  Co. 

W,  0.  Henderson  for  Pittsburg,  Cincinnati,  Chicago  & 
Louis  Ry.  Co. 

S.  0,  Bayless  for  Cleveland,  Cincinnati,  Chicago  &  St.  Loi 
Ry.  Co. 

F,  A,  Davis  for  Baltimore  &  Ohio  Railroad  Company. 

P,  e7.  Farrell  for  the  Commission. 
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Eeport  and  Opinion  of  the  Commission. 

Prouty,  Commissioner: 

The  Buckeye  Buggy  Company,  the  complainant  in  this  pro- 
ceeding, is  a  corporation  under  the  laws  of  Ohio,  engaged  in 
the  manufacture  of  carriages  at  Columbus,  Ohio.  The  defend- 
ants are  carriers  by  railroad  and  transport  the  product  of  the 
complainant  from  Columbus  to  various  points  in  other  states  and 
territories  and  foreign  countries.  The  complaint  is  that  the 
defendants  decline  to  allow  the  combination  of  carriages  in  car- 
load lots  at  carload  rates. 

From  eight  to  ten  different  concerns  are  engaged  in  the  manu- 
facture of  vehicles  at  Columbus.  These  vehicles  are  of  differ- 
ent kinds  and  different  grades  and  seldom,  if  ever,  does  the  same 
manufacturer  produce  all  kinds  and  all  grades;  as  a  rule,  a 
single  grade  and  a  limited  variety  are  turned  out.  The  dealer 
in  carriages  at  most  small  country  points  will  not  purchase  a 
carload  of  one  kind  or  one  grade,  but  desires  to  make  up  his  car- 
load of  different  kinds  and  grades.  This  means  that  he  cannot 
buy  a  carload  of  a  single  manufacturer,  but  must  procure  part 
from  one  and  part  from  another.  Having  purchased  a  carload 
in  this  manner,  he  wishes  to  combine  them  in  a  single  carload 
shipment,  thereby  obtaining  the  carload  rate,  and  for  this  pur- 
pose he  instructs  the  various  parties  from  whom  he  has  made 
purchases  to  deliver  their  goods  at  the  warehouse  of  some  one  of 
his  vendors.  This  party  loads  the  carriages  into  the  car  at  one 
time  and  one  place  in  exactly  the  same  manner  that  they  would 
have  been  loaded  had  the  entire  carload  been  bought  from  one 
company,  and  tenders  the  carload  to  the  carrier  for  shipment  to 
the  owner  as  consignee.  This,  according  to  the  testimony,  is 
what  the  complainant  and  other  carriage  manufacturers  at  Co- 
lumbus Avish  to  do,  and  this  the  defendants  decline  to  permit. 

Rule  10  of  the  official  classification  provides  that  commodities 
of  different  kinds  may  be  combined  in  carloads  at  the  carload 
rate,  the  rate  applicable  to  the  entire  carload  being  the  highest 
which  would  be  applicable  to  any  commodity  in  the  carload  and 
the  minimum  weight  being  the  highest  which  would  be  taken  by 
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any  article  in  the  carload.  The  operation  of  this  rule  is  re- 
stricted by  rule  5  (B)  which  is  as  follows: 

"Eule  5  (B).  In  order  to  entitle  a  shipment  to  the  carload 
rate,  the  quantity  of  freight  requisite  under  the  rules  to  secure 
such  carload  rate  must  be  delivered  at  one  receiving  station,  in 
one  day,  by  one  consignor,  consigned  to  one  consignee  and  des- 
tination. 

^^Eeceiving  agents  will  not  sign  shipping  receipts  bearing  the 
notation  'part  carload  lot'  until  shipping  receipts  for  the  whole 
carload  have  been  presented,  and  the  freight  delivered,  in  order 
that  bill  of  lading  may  be  obtained  at  the  carload  rate.  Only 
one  original  bill  of  lading  for  the  whole  carload  shall  be  issued 

^^Beceiving  agents  will  not  receive  and  consign  shipments  of 
property  consisting  of  several  consignments  to  delivering  agents 
for  distribution  among  several  consignees;  nor  will  agents  at 
destination  distribute  such  shipments  of  property  among  two  or 
more  consignees." 

Eule  10  is  still  further  limited  by  notes  2  and  3  which  read 
as  follows: 

"Note  2.  The  foregoing  rule  will  apply  only  on  freight  from 
one  consignor  or  owner,  and  will  not  cover  L.  C.  L.  shipments  of 
property  from  two  or  more  consignors  combined  into  carloads 
by  forwarding  agents  claiming  to  act  as  shippers. 

"^oto  3.  The  term  'forwarding  agents'  shall  be  construed  to 
mean  agents  of  actual  consignors  of  the  property,  or  any  party 
interested  in  the  combination  of  L.  C.  L.  shipments  of  articles 
from  several  consignors  into  carloads  at  points  of  origin." 

The  defendants  did  not  altogether  agree  as  to  the  interpreta- 
tion of  notes  2  and  3.  Counsel  for  the  Norfolk  &  Western  Rail- 
way Company  stated  during  the  taking  of  testimony,  and  its 
general  freight  agent  testified,  that,  if  either  the  consignor  or  the 
consignee  was  the  owner  of  the  entire  carload,  the  carload  rating 
would  be  applied.  Under  this  construction  of  the  rule  the  oom- 
plaiiiaiit  could  accomplish  all  that  it  desires.  Such  was  not, 
however,  the  construction  given  it  by  the  other  defendants. 
While  tlioir  position  was  not  altogether  dear,  and  while  the 
attorney  for  the  Baltimore  &  Ohio  Southwestern  at  one  time 
stated  that  if  title  pnssed  to  the  consignee  by  delivery  to  the 
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carrier,  the  carload  rate  would  be  accorded,  the  position  of  the 
other  defendants,  and  we  think  the  position  of  that  carrier,  was 
that  in  all  cases  the  owner  of  the  property  must  deliver  it  to 
the  carrier  for  shipment.  The  fact  that  the  consignee  became 
the  owner  under  the  contract  of  sale  by  delivery  to  the  carrier 
for  shipment  was  not  enough ;  he  must  have  actually  taken  pos- 
session of  the  goods  and  have  become  the  owner  in  fact  before 
the  delivery  to  the  carrier.  This  was  the  interpretation  of  the 
rule  by  Mr.  JSainer,  in  charge  of  the  bureau  of  inspection,  hav- 
ing jurisdiction  of  Columbus,  who  was  put  forward  as  the  prin- 
cipal witness  by  the  defendants. 

Mr.  Eainer  stated  that  these  notes  were  first  adopted  to  pre- 
vent the  "forwarding  agent"  from  doing  business.  The  forward- 
ing agent,  according  to  his  testimony,  collects  less  than  carload 
shipments  of  various  kinds,  combines  these  into  carloads  which 
he  ships  in  his  own  name  to  some  one  consignee  at  the  point  of 
destination,  who  in  turn  receives  the  carload  and  distributes 
the  various  articles  to  the  parties  for  whom  they  are  intended. 
His  profit  in  the  transaction  is  the  difference  between  the  car- 
load and  the  less  than  carload  rating,  and  this  he  divides  with 
his  customers  as  an  inducement  to  obtain  their  patronage.  Mr. 
Rainer  testified  that  this  practice  subjected  the  carriers  to  vari- 
ous kinds  of  inconvenience  and  led  to  endless  discrimination 
between  shippers.  The  case  of  the  forwarding  agent,  or  of  the 
patron  of  the  forwarding  agent,  was  not  presented  and  we  have 
no  knowledge,  save  what  may  come  from  general  information, 
as  to  the  advantage  which  may  accrue  to  the  shipping  public 
from  this  method  of  handling  less  than'  carload  business.  The 
forwarding  agent  has  never  obtained  much  foothold  in  the  rail- 
way operations  of  the  United  States;  it  is  understood  that  he 
has  been  from  the  first  an  important  factor  in  those  of  Great 
Britain,  where  he  appears  to  be  known  as  an  intercepting  agent. 

Mr.  Eainer  was  asked  to  state  how  the  forwarding  agent  could 
transact  business  if  the  rule  required  that  either  the  consignor 
or  consignee  should  be  the  actual  owner  of  the  property.  -He 
has,  after  taking  time  for  consideration,  filed  such  a  statement, 
but  fails  to  point  out  an  instance  in  which  this  could  be  done. 
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As  a  matter  of  fact  it  would  be  clearly  impossible  to  conduct  the 
business  of  a  forwarding  agent  under  those  circumstances. 

Carriages  at  Columbus  are  generally  sold  f.  o.  b.  the  cars  at 
that  point,  so  that  the  title  passes  to  the  consignee  by  delivexy 
to  the  carrier,  although  in  some  few  instances  a  lien  is  reserved 
by  the  vendor. 

In  case  of  purchasers  residing  in  the  vicinity  of  Columbus 
it  is  of  no  great  practical  importance  whether  shipment  be  made 
upon  the  carload  or  less  than  carload  rate,  but  when  the  goods 
are  to  be  sent  long  distances,  as  for  Example  into  the  southwest, 
it  becomes  a  matter  of  considerable  consequence.  The  less  than 
carload  rating  from  Columbus  to  Texas  common  points  is 
$2.65Vi>  per  hundred  pounds,  the  carload  rate  $1.31,  and  the 
minimum  carload  10,000  poimds.  To  ship  this  minimum  at  the 
carload  rate  would  cost  $131.00,  while  at  the  less  than  carload 
rating  the  transportation  charge  would  be  $265.50,  a  difference 
of  $134.50  to  the  purchaser.  The  testimony  showed  that  this 
privilege  of  combination  was  of  great  value  to  most  carriage 
makers  at  Columbus.  One  witness  testified  that  a  considerable 
part  of  his  business  was  in  the  southwest  and  that  not  over  one- 
half  this  could  have  been  done  during  the  past  year  without  the 
right  of  combination  at  the  carload  rate. 

The  immediate  injury,  resulting  from  a  refusal  of  the  carrier 
to  apply  the  carload  rating  in  the  case  before  us,  is  to  the  pur- 
chaser, who  has  bought  a  carload  of  carriages  which  he  desires 
to  transport  to  destination;  but  ultimately  the  carriage  manu- 
facturer at  Columbus  is  affected,  since  if  his  patron  cannot 
ship  in  this  manner  he  will  seek  some  other  source  of  supply. 

For  many  years  the  complainant  and  others  at  Columbus  have 
been  accustomed  to  make  these  combinations.  Notes  2  and  3 
were  first  effective  July,  1800,  but  no  objection  appears  to  have 
been  entered  against  the  continuance  of  the  practice  until  re- 
cently. On  January  28,  1003,  the  complainant  received  a  letter 
from  one  Berry,  district  inspector  under  the  direction  of  Mr- 
Rainer's  bureau,  calling  attention  to  rules  5  and  10  and  stating 
that  combinations  must  not  be  made  by  consignors  at  points  of 
orii^in.  The  last  paragraph  in  the  letter  read,  "You  must  here- 
after desist  from  this  manipulation  or  this  bureau  will  be  obliged 
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to  subject  jour  shipments,  in  every  case,  to  the  L.  C.  L.  rating, 
and  will  also  make  the  matter  one  of  report  to  the  proper  au- 
thorities.'' The  complainant,  fearing  from  this  letter  that  it 
might  not  only  be  involved  in  difficulties  as  to  the  proper  rating 
upon  carload  shipments  furnished  by  it  exclusively,  but  also 
that  possibly  some  attempt  might  be  made  to  proceed  against  it 
criminally,  entered  complaint  to  the  Commission  for  the  purpose 
of  having  its  right  in  the  premises  defined. 

Conclusions. 

The  broad  question  pres^ented  has  reference  to  the  right  of  a 
carrier  in  according  a  carload  rating  to  look  beyond  the  trans- 
portation itself  to  the  ownership  of  the  property  transported. 
A  carload  of  merchandise  is  offered  for  carriage,  it  is  loaded  at 
one  time  and  one  place,  but  a  single  bill  of  lading  is  required, 
the  shipment  is  from  one  consignor  to  one  consignee;  under 
these  circumstances  may  the  carrier  apply  the  carload  rate  if  tlie 
goods  are  actually  owned  by  the  individual  who  offers  them  for 
shipment,  and  refuse  it  if  they  are  not  ?  This  involves  the  right 
of  the  forwarding  agent  to  do  business. 

The  English  Railway  Equality  Clauses  are  much  like  the 
second  section  of  our  own  act,  for  which  they  undoubtedly  fur- 
nished the  model.  The  courts  of  that  country  have  held  after 
the  most  elaborate  consideration  that  "like  circumstances"  refer 
to  the  carriage  of  the  property,  and  that  the  carrier  can  not  im- 
pose a  higher  rate  when  the  property  is  tendered  for  shipment 
by  an  intercepting  or  forwarding  agent  than  when  offered  by 
the  owner.    Great  Western  R.  Co.  v.  Sutton,  L.  E.  4  H.  L.  226. 

The  Supreme  Court  of  the  United  States  has  held  in  Wight 
V.  United  States,  167  U.  S.  512,  42  L.  ed.  258,  17  Sup.  Ct.  Eep. 
822,  that  the  words,  "circumstances  and  conditions"  in  our  own 
second  section  refer  to  carriage  and  not  to  competition,  follow- 
ing to  this  extent  the  English  cases. 

Upon  the  other  hand  the  Circuit  Court  for  the  Northern 
Division  of  the  Northern  District  of  Illinois  has  very  recently 
held,  that  the  carrier  may  distinguish  between  the  forwarding 
agent  and  the  owner  of  the  property  and  may  apply  the  carload 
rating  when  the  goods  are  tendered  for  shipment  by  the  owner, 
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and  may  refuse  it  when  like  traflSc  is  offered  by  the  forwarder. 
Lundquist  v.  Grand  Trunk  Western  B.  Co.  121  Fed.  Hep.  915. 
The  court  in  this  latter  case  rested  its  decision  mainly  upon  the 
proposition  that  liability  to  a  greater  number  of  suits,  in  case 
the  carload  was  owned  by  several,  created  such  a  difference  in 
circumstances  and  conditions  as  would  avoid  the  operation  of 
the  second  section. 

To  a  lawyer  this  legal  proposition  may  well  seem  to  create  a 
material  difference  in  conditions ;  as  applied  to  the  actual  trans- 
action that  difference  is  hardly  substantial.  Claims  for  loss  or 
damage  to  property  in  transit  make  up  a  very  small  part  of  the 
operating  expenses  of  a  railway.  It  has  been  frequently  said  in 
testimony  before  us,  that  risk  of  this  kind  is  so  small  that  it  is 
not  taken  into  account  in  fixing  rates  and  the  relation  of  rates 
upon  most  commodities.  If  the  liability  itself  is  not  considered, 
still  less  important  is  it  who  may  bring  suit  for  the  damage. 
There  may  be  weiglity  reasons  why  rules  against  forwarding 
agents  can  be  and  should  be  adopted,  but  this  is  hardly  one  of 
them.  Xo  traflic  manager  ever  promulgated  notes  2  and  3  on 
this  account. 

The  question  can  hardly  be  regarded  as  settled  in  this  country. 
Assuming  that  the  second  section  does  not  absolutely  prohibit 
the  enforcement  of  such  a  rule,  it  still  must  be  a  question  of  fact 
whether  it  is  just  under  the  first  section  and  whether  it  unduly 
discriminators  under  the  third.  We  do  not,  however,  think  that 
the  justness  or  propriety  of  notes  2  and  3  in  their  general  appli- 
cation is  of  necessity  involved  here.  While  the  complaint  is 
broad  eiioTigh  to  raise  that  question  and  while  complainant  in- 
j^isjed  that  it  shoTild  be  considered  and  decided,  nothing  which 
the  complainant  desires  to  do  involves  the  functions  of  a  for- 
warding agent,  and  we  think  the  better  way  will  be  to  confine  our 
decision  to  the  prexiise  case  as  presented. 

A  reference  to  the  statement  of  facts  will  show  exactly  whttt 
tlio  piivilege  is  for  which  the  complainant  contends.  The  vendee, 
who  has  ])urcliasod  carriages  of  different  manufacturers  to  the 
amount  of  a  carload,  desires  to  consolidate  his  purchases  into  a 
carload  by  having  them  brought  together  at  the  warehouse  oi 
some  one  of  his  vendors  and  by  that  vendor  loaded  into  the  car 
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and  shipped  to  the  address  of  the  vendee  as  consignee.  This 
we  think  should  be  permitted.  The  defendants  may  clearly  re- 
quire that  the  goods  shall  be  loaded  at  one  time  and  place,  that 
but  a  single  bill  of  lading  shall  be  issued,  that  the  shipment 
shall  be  from  one  consignor  to  one  consignee;  but,  when  these 
goods  are  so  loaded,  when  by  the  terms  of  sale  they  become  the 
property  of  the  consignee  upon  delivery  to  the  carrier,  the  car- 
rier has  no  right  to  inquire  whether  the  consignee  obtained  his 
title  from  one  or  from  several  owners.  If  they  accord  a  carload 
rating  in  case  the  consignor  is  the  owner,  they  should  extend  the 
same  privilege  when  the  consignee  is  the  owTier.  To  make  a 
distinction  is  to  violate  the  first,  second  and  third  sections ;  the 
first,  because  such  distinction  is  without  reason  and  therefore 
unjust  and  unreasonable;  the  second,  because  for  the  same  serv- 
ice different  charges  are  exacted ;  the  third,  because  an  undue 
and  imreasonable  preference  is  given  to  one  person  as  against  an- 
other. 

The  discussion  before  us  has  been  mainly  upon  the  second 
section  and  it  will  be  sufficient  to  consider  here  the  bearing  of 
that  section  alone.  This  provides,  in  substance,  that  no  carrier 
shall  exact  more  from  one  individual  than  from  another  for 
the  performance  of  the  same  transportation  service  under  sub- 
stantially similar  circumstances  and  conditions.  It  seems  to  be 
conceded  that  the  actual  service  rendered  is  the  same  whether 
the  person  tendering  the  carload  for  shipment  is  the  owner  or 
not,  but  it  is  contended  that  the  circumstances  and  conditions 
surrounding  the  shipment  are  not  the  same  in  the  two  cases. 
The  question  before  us  is,  are  conditions  different  when  the 
consignor  is  the  actual  owner  of  the  entire  carloacj.  from  what 
they  are  when  the  consignee  is  such  owner.  The  defendants 
rely  upon  four  points  of  difference  which  may  be  mentioned 
separately. 

It  is  charged  in  the  first  place  that  the  adoption  of  this  rule 
is  necessary  to  protect  the  carrier  from  fraud  and  imposition  in 
false  billing,  false  weighing,  etc.  As  applied  to  the  forwarding 
agent  proper,  it  occurs  to  us  that  there  may  be  some  practical 
force  to  this  contention.  He  makes  his  profit  by  securing  a  low 
freight  rate  and  naturally  gives  special  attention  to  the  various 
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means  by  which  this  may  be  accomplished.  A  dishonest 
would  have  greater  opportunity  and  greater  inducement 
the  ordinary  shipper,  and  might  perhaps  subject  the  railwa 
the  exercise  of  a  greater  degree  of  vigilance  in  protecting  i 
against  this  species  of  fraud ;  but,  as  between  the  case  whc 
consignor  is  the  owner  and  the  case  where  a  consignee  is 
owner,  the  argument  is  the  other  way.  The  inducement  to  f 
appeals  to  the  party  who  will  benefit  by  it.  If  the  consign 
the  owner  he  only  gains  by  the  deceit;  but  if  such  deceit  is  ] 
ticed  it  must  be  by  the  shipi)er,  and  he,  when  the  consign 
the  OAvner,  has  no  direct  inducement  to  engage  in  such  fra 
lent  practice.  While  it  might  happen  that  a  consignor  w 
misrepresent  at  tlie  request  of  his  consignee  the  liability  to  i 
would  be  less. 

It  is  said  in  the  second  place  that  inasmuch  as  the  cai 
rate  is  less  than  the  less  than  carload  these  defendants  will 
in  revenue  if  compelled  to  accord  the  carload  rating.  Be; 
doubt  the  carrier  loses  in  gross  revenue  whenever  the  I 
carload  rate  is  applied  to  the  movement  of  commodities  w 
would  otherwise  move  at  the  higher  less  than  carload 
Whether  their  net  revenue  is  diminished  depends  upon  a  vai 
of  considerations.  We  have  been  often  assured,  in  8onM 
stances  as  the  result  of  actual  tests,  that  the  cost  of  hand 
less  than  carload  business  was  mudi  more  in  proportion  thai 
difference  in  rate.  However,  there  is  no  occasion  to  cona 
this  aspect  of  the  matter.  The  question  l)efore  us  is  not  whe 
carriers  shall  grant  the  carload  rating  at  all,  but  whetlier,  ha^ 
allowed  it  to  the  consignor,  they  can  refuse  it  to  the  consig 
It  might  increase  the  revenues  of  these  defendants  if  thev  \ 
to  give  a  carload  rate  to  a  single  individiuil  in  each  locality 
deny  it  to  all  others,  but  this  would  be  no  ground  for  such 
crimination. 

The  point  most  earnestly  insisted  upon  by  the  defendants 
that  they  would  be  subjected  to  greater  annoyance  and  expi 
if  question  arose  as  to  the  loss  or  damage  of  the  property.    T 
urge  that  two  classes  of  suits  may  be  maintained  against 
carrier  in  such  case,  one  upon  the  contract  evidenced  by 
bill  of  lading,  another  in  tort  for  the  negligence  of  the  carr 
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The  first  of  these  actions  must  be  in  the  name  of  the  shipper 
to  whom  the  bill  of  lading  was  issued  or,  perhaps,  of  his  prin- 
cipal if  he  acted  as  a  mere  agent,  but  it  is  said  that  the  second 
may  be  brought  by  each  and  every  beneficial  owner  of  the  prop- 
erty injured.  Upon  that  assumption  it  is  manifest  that  in  case 
of  the  forwarding  agent,  who  consolidates  into  a  single  carload 
numerous  shipments  of  different  owners,  the  carrier  might,  if 
loss  occurred,  be  subject  to  a  great  number  of  suits  instead  of  a 
single  suit  as  in  the  case  of  one  OAvner.  Such,  however,  could 
not  be  true  if  the  consignee  were  the  owner  of  the  property.  In 
a  case  like  that  presented  in  the  statement  of  facts  before  us, 
clearly  but  one  sutt  could  be  brought  upon  the  bill  of  lading  and 
but  one  suit  could  be  maintained  by  the  beneficial  owner.  No 
case  can  be  conceived  in  which  there  would  be  less  liability  than . 
tMs.  It  is  conceded  by  defendants  that  if  one  person  owned  the 
entire  carload  of  carriages  which  he  had  sold  to  different  cus- 
tomers, f.  0.  b.  Columbus,  he  might  ship  these  at  the  carload 
rate  to  a  single  consignee  for  distribution.  Here  the  company 
would  be  liable  to  one  suit  upon  the  bill  of  lading  and  to  as 
many  suits  in  tort  as  there  were  beneficial  owners  of  the  prop- 
erty. 

It  is  contended  finally  that  an  application  of  this  rule  would 
tend  to  create  discrimination  between  shippers.  A  factory  lo- 
cated at  some  point  by  itself  which  could  not  therefore  combine 
its  shipments  would  be  at  a  disadvantage  compared  with  a  simi- 
lar factory  located  at  Columbus  where  the  benefit  of  combination 
could  be  enjoyed.  This  is  undoubtedly  true  and  affords  the  most 
serious  objection,  from  our  standpoint,  to  granting  the  privilege. 
It  must,  however,  be  borne  in  mind  that  the  granting  of  a  car- 
load rate  in  any  case  is  a  discrimination  against  the  less  than 
carload  shipper,  who  can  not  avail  himself  of  that  rate.  We 
can  see  no  reason  why  a  consignor  who  has  the  means  to  procure 
or  produce  a  carload  of  carriages,  should  be  given  a  carload 
rating  while  that  rating  is  denied  to  a  consignee  who  has  the 
money  with  which  to  buy  a  similar  carload.  It  must  be  noted 
further  that  if  the  privilege  of  combination  is  denied,  the  in- 
evitable tendency  is  to  drive  the  small  carriage  manufacturer 
out  of  existence  altogether,  and  center  the  business  in  estab- 
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lishments  which  can  produce  all  varieties  and  all  kinds  sc 
tIio  purchaser  can  buy  an  entire  carload  at  a  single  factory. 

The  defendants  insisted  that  they  ought  not  to  be  req 
to  accord  the  carload  rate  to  those  cases  in  which  the  oona 
was  the  o^^•ne^,  because  as  a  practical  matter  it  was  impc 
for  them  to  determine  whether  the  representation  of  owne 
was  true  or  false ;  that  they  dealt  with  the  consignor  and  cou 
vestigate  the  circumstances  as  to  his  ownership,  while  the 
signec  was  usually  at  great  distance.  This  contention, 
sp(?cioiis  at  first,  has  little  real  merit.  The  carrier  deliv^ 
well  as  receives  the  property.  If  the  distribution  be  ove 
same  line,  then  the  identical  carrier  which  receives  also  t 
the  delivery  and  there  is  no  reason  to  suppose  that  the  qu< 
of  ownership  cannot  be  as  easily  determined  at  the  deliv 
as  at  the  receiving  end  of  its  line.  Where,  as  is  usual! 
case,  tlie  transportation  is  over  two  or  more  connecting 
they  still  form  for  the  performance  of  that  service  a  single 
The  interest  of  the  delivering  carrier  is  exactly  as  gre 
securing  a  proper  application  of  this  rule  as  is  that  of  tl 
ceiving  carrier.  Evasions  Avill  occur  in  either  case,  but  the 
no  more  likely  to  happen  w^hen  ownership  is  required  i: 
consignee  than  w-hen  it  is  required  in  the  consignor. 

It  may  Ix^  urged  that  this  rule  in  its  present  fomi,  a:» 
j)rete(l  by  the  defendants,  permits  in  effect  the  same  thing  i 
in  our  judgment  should  be  allowed,  since  the  purchaser 
appoint  some  person  his  agent  at  the  point  of  shipment  fc 
purpose  of  receiving  the  goods  from  his  vendors  and  consij 
them  to  him.  And  this  is  true;  but  in  order  to  eifect  it 
must  be  some  agent  with  actual  authority  to  take  possessi< 
behalf  of  the  vendee ;  the  title  must  have  actually  passed  t 
vendee  before  delivery  is  made  to  the  carrier.  This  entails 
the  consignee  a  certain  amount  of  trouble  and  exi>ense  and  f 
him  to  assume  a  measure  of  responsibility  whicli  otherwii 
would  not.  He  is  himself  responsible  in  this  case  for  the  ^ 
for  a  period  of  greater  or  less  duration  before  they  are  deli> 
to  tJie  carrier,  whereas  in  the  other  case  the  goods  are  the  ] 
erty  of  his  vendor  until  delivery  is  made  to  the  carrier  w 
then  becomes  responsible  for  their  safe  carriage.      One  sei 
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objection  to  the  present  rule  is  that  its  spirit  can  be  avoided  by 
those  who  know  how,  while  it  is  obligatory  upon  the  great  body 
of  shippers.  If  the  thing  can  now  be  eflfected  by  those  who  have 
knowledge  and  facility,  the  rule  should  be  so  amended  that  the 
whole  public  can  understand  and  take  advantage  of  it. 

One  of  the  questions  discussed  was  as  to  what  proof  the 
carrier  might  require  of  ownership  in  the  consignee.  No  rule 
of  universal  application  can  perhaps  be  laid  down.  As  was  said 
by  the  representative  of  one  of  the  defendant  lines,  carriers 
must  assimie  that  they  are  dealing  with  honest  men  until  they 
have  reason  to  believe  the  contrary.  It  cannot  be  difficult  to 
adopt  such  regulations  as  will  protect  the  carrier  without  impos- 
ing undue  hardship  upon  the  shipping  public.  Any  rule  of 
general  application  should  be  specified  in  the  tariff  itself. 

In  the  opinion  of  the  Commission,  the  present  rule  should 
be  so  modified  as  to  accord  the  same  rating  to  consignor  and 
consignee  when  the  condition  of  o^vnership,  after  the  property 
is  delivered  to  the  carrier  for  transportation,  is  the  same.  Ap- 
parently the  carriers  would  accomplish  all  they  desire  if  there 
were  substituted  in  place  of  notes  2  and  3  the  simple  statement 
that  the  carload  rate  would  only  apply  in  case  either  consignor  or 
consignee  was  the  actual  owner  of  the  property.  An  order  will 
issue  requiring  the  defendants  to  cease  and  desist  from  refusing 
to  allow  the  carload  rating  in  case  the  consignee  is  the  owner 
of  the  property  when  such  rating  is  allowed  when  the  consignor 
is  the  owner.  Whether  the  carrier  may  distinguish  between  the 
forwarding  agent  and  the  actual  OA\Tier  is  not  decided. 
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TI[E  C.  S.  BELL  COMPANY 

V. 

BALTIMORE  &  OHIO  SOUTHWESTERN  RAILROAD 
COMPANY  AND  NORFOLK  &  WESTERN  RAIL- 
WAY COMPANY. 


Decided  December  i,  lHOii, 


Thv  decision  in  tlu>  Buckeye  Buggy  Company  v.  The  Cleveland,  Cincinnati, 
Chicago  d  St.  Louis  Railway  Company ,  et  al.,  ante,  620,  applied  and 

followed  in  the  disposition  of  this  case. 

(■,  E,  Bell  for  (!Ouiplaiiianr. 

7\  \\\  Reath  and  Perlnns  Baxter  for  Norfolk  &  Western  Ry. 

Edward  Barton  for  Baltimore  &  Ohio  Southwestern  R.  R.  Co. 
P.  J .  Farrell  for  the  Comniissioii. 

Report  and  Opinion  ok  the  Commission. 

Piioi:ty,  Cotn)nissioner: 

This  case  was  lieard  with  the  preceding  one  entitled  Buckeye 
Bvggy  Company  v.  Cleveland,  Cincinnati,  Chicago  &  St,  Louis 
Railway  Company,  ct  aL  It  involves  the  same  general  question 
and  calls  for  the  same  relief,  hut  the  facts  are  different  and  the 
case  itself  is  instructive*  as  showinc:  the  confusion  which  has 
arisen  in  the  inrerpretation  hy  the  carriers  themselves  of  the  rule 
as  to  the  comhination  of  carloads  at  the  carload  rating,  and  the 
discrimination  which  has  resulted. 

The  complainant  company  manufactures  iron  farm  bells  and 
various  other  iron  articles  at  llillshoro,  Ohio.  In  the  early  part 
of  this  year  it  sold  a  considerahle  quantity  of  its  product  to 
Sonimer,  Herrmann  i:  Co.  of  the  city  of  Mexico,  Mexico.     In 
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directing  shipment  of  this  purchase,  that  finn  stated  it  had 
bought  a  small  quantity  of  goods  from  other  parties  which  would 
be  shipped  to  complainant  at  Hillsboro ;  and  requested  that  such 
goods  be  shipped  in  a  car  with  those  purchased  from  complain- 
ant, at  the  carload  rate.  In  due  time  these  goods  were  received, 
whereupon  the  Bell  Company  placed  them  in  the  car  with  thos** 
furnished  by  it  and  tendered  the  car  for  shipment  to  Sonmier, 
Herrmann  &  Co.  at  Mexico. 

Before  making  formal  tender,  on  January  30,  1903,  the  Bell 
(^ompany,  in  consequence  of  a  suggestion  from  its  shipping 
clerk  that  the  railway  would  not  receive  this  combined  carload 
at  the  carload  rate,  wrote  to  the  agent  of  the  Baltimore  &  Ohio 
Southwestern  at  Hillsboro,  inquiring  whether  the  carload  would 
be  received  and  asking  an  explicit  statement  of  the  reasons  for 
refusing  it,  if  it  were  to  be  refused.  In  answer,  the  agent  under 
date  of  January  31,  stated :  "I  beg  to  advise  that  as  per  a  late 
ruling  of  the  C.  F.  A.,  if  the  shipments  loaded  in  this  car  are  not 
exclusively  your  property,  less  than  carload  rate  should  apply  on 
aggregated  shipments;  however,  if  you  will  furnish  evidence, 
eitlier  by  paid  invoice  or  written  statement,  that  these  goods  were 
bought  at  Springfield  and  are  your  property,  the  carload  rate 
will  apply;  otherwise  less  than  carload  rate  will  apply." 

Subsequent  correspondence  by  letter,  or  by  telephone,  seems 
to  have  taken  place  between  the  agent  and  Mr.  Bell,  vice- 
president  of  that  company,  which  resulted  in  calling  out  from 
the  agent  under  date  of  February  2  another  letter  in  which  he 
writes:  *^If  you  have  not  actually  bought  the  goods  shipped 
from  Springfield  and  Massillon  and  made  invoice  against  Som- 
mer,  Herrmann  &  Co.  for  entire  shipment  tendered  in  car,  we 
must  assimie  that  you  are  acting  as  agent  for  consignee,  and  the 
aggregation  of  totals  in  this  way  is  strictly  against  the  rule  and 
we  cannot  protect  carload  rate,  less  than  carload  rate  should 
apply." 

It  will  be  noticed  that  the  Bell  Company  was  in  reality  act- 
ing as  the  agent  of  Sommer,  Herrmann  &  Co.  in  consolidating 
and  shipping  this  carload.  The  above  letter,  instead  of  suggest- 
ing that  this  might  with  proprietv  be  done,  expressly  stated  that 
0  T.  C.  C.  Rep. 
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:/.:.'i£  ^:','i*y.  rz  '.z.'-.  .:  'j-r  ~f' Ir-?:  "lis  rLipr'in^  olerk  was  iht 
.;//;.  r^rrTT- .'"/.-:  •  r-r-^-  ^•»:?  :r  i-  'ilz-rrrn:  parties,  iXiinb 
•.r-':r;.  .'r-'''^  or.<^r  'iitr!' i :.  i:.  i  -:::p  'i-  r^ir-Oi  i  at  'he  carload  ratii 
'\'\i\'r  jjTiifr.ir^  •••£:;.  "L^  Tr:! i-i'lj  in  VTic*  acccrdanee  with  i 
]jr'r]tTf'Mx\\r»ri  \i/c'-^-'\  "yz.  :.:"-s  i'  ari-i  3  a>  stated  in  the  p 
^'.f'/i'iTiii  f'/a-:^'.  1\.fr  i'.jfrzr  ■  f  "}>-  tl"  ■n-iimtr.r.  :**  titeonf,  t»»k  [»S."^ 
-ion  of  rh^r  sf'V^'i'  i^r-r-  *•.•-;■  -ere  'ir.i^ereii  to  the  carrier  a 
?li<-  f:i,ur\ini"j'  v.fi-  ■!:^.r*^rf-«r':'  •■i^-ir  -v.^-t-r  when  such  delivers-  v 
UiHfUr.  fn  foc(,  a-  '.ve  iniiersranvi  the  instrucrions  issued 
jj^ff-ntr  holdJTj;?  .-iich  j»^»v.'e:'  "f  artoniev.  die  gt»ds  were  deliver 
hv  \]i(i  varioij-i  voud'ir-  to  :he  railroad  o«Mnpaiiy,  and  bv  it  e»» 
hino'l  into  rhf*  r^arloaM.  4^  h'-iir?  ]>eing  allowed  within  whieli 

On  PVihriiar\'  0.  ilr.  Bell  acrain  addre^^ed  the  agent  of  r 
HiiUiiiinr*'  &  Ohio  South w<^stern  (Vmipanv  starinfi:  what  was  I: 
in^  done  at  Cineinnati  and  diat  ho  wotdd  insist  ui>on  niakii 
sliipnient  of  the  ear  in  question.  February-  13,  the  agent  i 
foniHfd  liirn  hy  wire,  he  being  then  absent  from  Hillsboro,  th; 
the  Hhif)inf»nt  would  be  received  provided  he  filed  power  < 
ullornev.  This  he  eould  not  do  since  it  would  require  a  lor 
lirne  to  obtain  one  from  hi?  consignee  in  ilexico:  the  e; 
was  rr'called  from  the  Baltimore  &  Ohio  Southwestern  and  shi] 
merit  made  by  the  Xorfolk  &  Western  which  consented,  appa 
ently,  to  s(»nd  forward  the  ear  at  the  carload  rating  upon  tli 
underMtanding  that  such  a  power  of  attorney  should  l>e  aftei 
wards  furnished. 

.\s  we  nndersfaTid  ihe  rer^tiunmv,  the  iroods  bought  of  the  Be' 
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Company  were  sold  f.  o.  b.  Hillsboro  and  became  the  property 
of  Sommer,  Herrmann  &  Co.  when  delivered  to  the  carrier  for 
shipment.  Those  received  from  Massillon  and  Springfield  were 
also  the  property  of  that  company,  and  were  sent  to  the  Bell 
Company  by  the  consignee's  direction  for  the  purpose  of 
being  incorporated  into  this  carload.  The  entire  carload 
when  received  by  the  Baltimore  &  Ohio  SoTithwestern 
for  shipment  would,  therefore,  be  the  property  of  the 
consignee.  We  have  held  in  the  previous  case  that  no 
distinction  can  be  made  between  the  consignor  and  the  con- 
signee in  the  application  of  the  carload  rating;  that  when  the 
carload  rate  is  accorded  to  the  consignor,  if  the  owner  of  an 
entire  carload,  the  same  rate  must  be  accorded  to  the  consignee 
under  like  circumstances.  Upon  that  decision  this  carload  was 
entitled  to  the  carload  rating  and  the  defendants  had  no  right 
to  require  the  appointment  of  an  agent  by  the  consignee  who 
should  take  possession  of  these  goods  and  deliver  them  to  the 
railway  company  for  shipment. 

What  is  especially  worthy  of  notice  is  the  way  in  which  this 
rule,  for  which  the  carriers  contend,  in  fact  discriminated  be- 
tween different  persons  and  localities.  Mr.  Bell  notified  the 
Baltimore  &  Ohio  Southwestern  that  he  desired  to  ship  this 
carload  to  Sommer,  Herrmann  &  Co.  at  the  carload  rat€.  He 
was  not  told  that  lie  could  do  this  as  the  agent  of  Sommer,  Herr- 
mann &  Co. ;  upon  the  contrary,  he  was  expressly  informed,  im- 
der  date  of  February  2,  that  if  his  company  were  the  agent  of 
that  company,  and  not  the  owner  of  the  entire  carload,  the  less 
than  carload  rating  would  apply.  No  intimation  or  suggestion 
was  vouchsafed  by  the  carriers  that  this  shipment  could  be  made 
until  Mr.  Bell  had  been  to  Cincinnati,  ferreted  out  the  manner 
in  which  similar  shipments  were  made  in  that  city,  and  advised 
the  carrier  that  he  was  informed  of  this  practice  and  would 
insist  upon  his  legal  rights.  Thereupon,  he  was  first  told  that 
by  filing  a  power  of  attorney,  which  was  clearly  impossible  at 
that  time,  he  could  make  the  shipment.  March  24,  the  agent  at 
Hillsboro,  continuing  the  correspondence  as  to  such  shipments, 
stated  in  a  letter  to  Mr.  Bell  that  he  was  in  receipt  of  a  com- 
9  T.  C.  C.  Rep. 
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munication  from  the  general  freight  agent  of  his  company 
touching  this  matter,  from  which  he  quoted  the  following: 

"Since  this  question  arose  between  the  C.  S.  Bell  Company 
and  ourselves  there  has  been  a  change  in  the  conditions  at  Cin- 
cinnati ;  in  other  words,  less  than  carload  shipments  of  machin- 
ery, etc.,  are  now  accepted  at  Cincinnati  under  the  following 
conditions."  The  agent  then  goes  on  to  state  the  exact  method 
whidi  Mr.  Bell  found  in  vogue  at  the  time  of  his  original  investi- 
gation. 

The  statement  that  conditions  at  Cincinnati  had  changed  was 
not,  so  far  as  this  case  shows,  true.  The  carload  in  question 
was  tendered  for  shipment  January  30,  on  February  2  the  Bell 
(^ompany  was  advised  that  it  could  not  act  as  agent  for  the 
consignoc,  on  February  13  it  was  advised  that  it  might.  The 
only  change  in  conditions  between  February  2  and  February  13, 
or  March  24,  consisted  in  the  fact  that  !Mr.  Bell  had  ascertained 
on  February  7  what  was  actually  being  done  at  Cincinnati. 
While  the  ])ractic'e  there  may  have  been  in  strict  technical  com- 
pliance with  the  interpretation  put  upon  notes  2  and  3  by  the 
carriers,  it  was  in  fact  an  evasion  of  the  spirit  of  those  notes 
and  gave  to  .shippers  at  Cincinnati  an  advantage  not  en- 
joyed at  Ilillsboro  nor  at  any  other  point  so  far  as  appears. 
We  are  of  the  opinion  that  if  the  carriers  desired  to  put  in  vogue 
such  a  practice  at  Cincinnati,  some  minute  of  that  fact  should 
have  been  ])ut  upon  tluur  published  schedules  in  connection  with 
notes  li  and  * 3 ;  but  w(*  are  of  the  further  opinion,  as  already 
said,  that  no  distinction  should  be  made  between  consignee  and 
consignor  and  the  fact  that  an  attempted  distinction  of  tliis  kind 
has  led  to  discrimination  like  that  revealed  by  this  investigation^ 
is  a  stron*]:  arp:umont  against  it.  Every  rule  is  liable  to  be  evaded 
as  a  niatlcr  of  fact,  but  a  rule  should  not  be  so  framed  that  it 
can  be  sot  aside  by  a  technical  quibble. 

The  same  order  will  be  issued  in  this  as  in  the  preceding  ease. 
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SAMUEL  K.  BEHREND 

V. 

WASUIXGTON  SOUTHERN  RAILWAY  COMPANY; 
RICHMOND,  FREDERICKSBURG  &  POTOMAC 
RAILROAD  COMPANY;  and  SOUTHERN  RAIL- 
WAY COMPANY. 


Decided  December  2,  tOifS. 


Complainant  was  cliarged  a  through  fare  of  $4.65  from  W.  to  M.  passing 
through  R.  although  the  sum  of  the  fares  from  W.  to  R.  and  from  R. 
to  M.  was  fifty  cents  less;  but  it  appeared  that  the  local  fares  to  and 
from  R.  applied  to  and  from  different  stations,  and  that  the  extra 
fifty  cents  covered  a  transfer  charge.  Held:  That  as  the  complainant 
was  not  subjected  to  unjust  discrimination  and  the  reasonableness  of 
tlip  transfer  charge  was  not  attacked,  the  complaint  must  be  dismissefl. 

Ech  Baxter  and  Perkins  Baxter  for  Washington  Southern  Ry. 
Co.,  and  the  Richmond,  Fredericksburg  &  Potomac  R.  R.  Co. 
IV.  A.  Jleuderson  for  the  Southern  Ry.  Co. 
P.  J.  Farrell  for  the  Conimisflion. 

Kkpokt  AM)  Opinion  of  the  Commission. 

Y  F.o :^i  A N  s .  Co  m  m  issio ner: 

The  complainant  in  this  case  is  a  resident  of  Washington,  D. 
C. ;  defendants  are  common  carriers  engaged  in  interstate 
commerce  bv  railway,  and  conduct  the  transportation  of  passen- 
gers and  freiirht  between  Washington,  D.  C,  and  Moseley  and 
other  points  in  the  State  of  Virginia. 

Complainant  claims  that  on  June  27,  1902,  he  purchased  one, 
and  on  the  31st  day  of  July,  1002,  he  purchased  two,  passenger 
9  T.  C.  C.  Rep. 
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tickets  from  the  agent  of  the  Washington  Southern  Railway 
Company  at  Washington,  D.  C,  for  transportation  from  Wash- 
ington, D.  C,  via  Kichmond,  Virginia,  to  Moseley,  Virginia, 
for  which  he  paid  the  sum  of  $4.65  each;  that  the  regular  rate 
of  passenger  fare  from  Washington,  D.  C,  over  defendants'  line 
to  Kichmond,  at  that  time,  was  $3.50,  and  from  Richmond  to 
Moseley,  $0.65,  total,  $i^.l5;  that  tlie  difference  between  the 
amount  he  paid  and  $4.15  was  an  exorbitant  and  unreasonable 
charge,  that  was  not  exacted  of  other  passengers,  and  asks  an 
order  of  the  Commission  that  defendants  be  required  to  refund 
to  him  the  excess. 

The  defendants  <leny  that  the  rates  cliarged  complainant  were 
unreasonable  or  exorbitant,  and  allege  that  the  same  were 
strictly  in  accordance  with  their  regularly  published  tariffs  on 
file  with  the  Commission,  and  were  the  regularly  scheduled  rates 
exacted  of  all  other  passengers  over  the  same  route,  and  ask  that 
the  complaint  be  dismissed. 

KiNMnxr.s  OF  Fact. 

The  route  over  which  complainant  purchased  transportation 
was  as  follows: 

From  Washington  to  the  south  end  of  l-<ong  Bridge,  over  the 
Pennsylvania,  Baltimore  and  Potomac  Railway  (two  miles) ; 
from  the  sontli  end  of  Long  Bridge  to  Quantico,  Virginia,  over 
the  Washington  Southern  Railway  C32  miles);  from  Quantioo 
to  Elba  Station  in  Richmond,  over  the  Richmond,  Fredericks- 
burg &  Potomac  Railroad  (81  miles)  :  from  Elba  Station  to 
Union  Station  or  Tiyrd  Street  Station,  as  it  is  usually  called,  and 
the  Atlantic  Coast  Lin(»  Bridge,  over  the  Richmond  and  Peters- 
burg Connection  Line(li/i  miles) :  from  the  Atlantic  Coast  line 
Bridge,  over  the  Atlantic  Coast  Line  to  Belle  Isle,  to  meet  the 
tracks  of  the  Southern  Railway  (%  of  a  mile)  ;  and  from  thenoe 
back  across  the  Southern  Railway  Bridge  to  the  Southern  Rail- 
way Dei)ot  (about  two  miles),  the  distance  from  Elba  Station 
over  this  route  to  the  Southern  Railway  Station  being  a  total 
of  about  four  milo«»,  but  generally  referred  to  as  five  miles;  and 
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from  tlie  Southern  Railway  Depot  over  the  Southern  Railway 
to  Moseley,  Virginia  (21  miles). 

Elba  Station  is  in  the  residential  section  of  Richmond,  and 
is  the  point  where  passengers  from  Washington  to  Richmond 
usually  leave  the  train. 

On  Xoven\ber  1,  1901,  defendants  commenced  the  running  of 
a  through  train,  Ko.  29,  from  Washington,  D.  C,  via  Rich- 
mond, to  points  south,  and  continued  running  the  same  until 
Xovember  1,  1902,  when  the  train  was  discontinued.  The  Sea- 
board Air  Line  and  the  Atlantic  Coast  Line  both  run  through 
trains  over  the  same  line  from  Washington,  the  Seaboard  Air 
Line  leaving  the  R.  F.  &  P.  Railroad  at  Acca,  a  station  north  of 
Elba,  and  going  over  the  Seaboard  Air  Line  tracks  to  Main 
Street  Station,  which  is  used  in  common  by  the  Seaboard  Air 
Line,  and  Chesapeake  and  Ohio  roads.  The  Atlantic  Coast 
Line  train  connects  with  the  tracks  of  that  line  at  the  north  end 
of  James  River  Bridge,  or  Byrd  Street  Station,  which  are  in 
close  proxiniitv  to  each  other.  The  three  stations,  namely, 
Main  Street,  Byrd  Street  and  the  Southern  Railway  Station,  are 
located  in  the  business  portion  of  Richmond,  and  within  a  radius 
of  ten  blocks. 

It  was  for  transportation  on  train  Xo.  29  of  the  Washington 
Southern  Railway,  from  Washington,  D.  C,  to  Moseley,  Vir- 
ginia, that  complainant  juirchased  the  three  passenger  tickets 
above  referred  to.  The  testimony  does  not  show  conclusively 
that  cximplainant  paid  more  than  $4.20  for  the  first  ticket,  as 
the  agent  claims  that  lie  was  not  at  that  time  fully  informed  as 
tr>  the  rate  schedule;  but  the  payment  of  $4.65  for  the  other 
ticket.s  is  established. 

While  a  number  of  passengers  for  Richmond  got  off  at  Elba, 
complainant  remained  in  the  car  until  it  had  passed  Byrd  Street 
Station,  the  Atlantic  Coast  Line  Bridge,  and  on  to  Belle  Isle 
and  the  tracks  of  the  Southern  Railway,  where  a  Southern  Rail- 
way locomotive  was  attached  to  the  train,  and  it  was  backed  up 
to  the  Southern  Raihvay  Station,  from  which  point  the  com- 
plainant w^as  carried  to  Moseley,  Virginia,  his  destination. 

Before  this  through  train.  No.  29,  was  put  on,  passengers  for 
points  on  the  Southern  Railway,  south  of  Richmond,  were  trans- 
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ferred  by  bus,  from  Elba  Station  to  the  Southern  Railway  Sta- 
tion, for  which  a  charge  of  fifty  cents  was  exacted  from  each,  or 
they  made  the  trip  between  the  two  stations  on  a  trolley  line  at 
a  cost  of  five  cents.  The  Ilichmond  and  Petersburg  Connection 
Line,  constructed  by  an  independent  corporation,  made  connec- 
tion from  Elba  Station  to  the  Southern  Railway  Station,  via 
the  Atlantic  Coast  Line,  and  when  the  transfer  service  was  per- 
fonncd  by  that  line,  as  on  this  through  train,  the  R.  &  P.  Con- 
nection Line  received  fifty  cents  for  the  service ;  it  was  reported 
to  the  R.  F.  &  P.  Line  and  paid  to  the  Connection  Line.  Pas- 
sengers from  Washington  on  the  Atlantic  Coast  Line  train,  for 
points  south  of  Richmond,  were  not  required  to  pay  the  fifty 
cents  transfer ;  the  amount,  however,  was  reported  and  paid  to 
the  Richmond  and  Petersburg  Connection  Line,  but  it  was  pro- 
rated and  absorbed  by  the  roads  conducting  the  transportation. 
The  fifty  cents  exacted  of  passengers  for  transfer  service  was 
l>r()vided  for  in  L  C.  C.  Tariff^,  No.  23,  L  C.  C.  Xo.  22,  effect- 
ive November  1,  1902,  and  I.  C.  C.  Xo.  24.  Tariff  No.  23, 
above  named,  provided,  under  the  head  of  "Transfers  and  Ar- 
bitraries,"  as  follows :  "Bus  transfers  between  the  R.  F.  &  P. 
Railroad  and  the  Southern  Railway,  fifty  cents  straight,  and 
seventy-five  cents  round  trip.  Report  to  R.  F.  &  P.  Railroad." 
This  i)r()vision  is  still  in  force  resixjcting  traffic  on  the  Southern 
Railway  frcnii  Washington  to  points  south  of  Richmond,  except 
short  lino  competitive  points,  the  transfer  being  conducted  by 
bus  since  fho  diseonti nuance  of  train  No.  29.  There  is  nothing 
in  the  tickets  ])uroliascd  by  complainant  indicating  any  transfer 
service  or  transfer  charge.  The  complainant  states  he  was  told 
bv  the  agent  at  the  time  of  procuring  the  tickets  that  the  train 
wonkl  take  him  to  the  Southern  Railway  Depot;  but  this  is 
denied  by  the  agent.  The  fact,  however,  in  our  view  of  the  case, 
is  immaterial.  The  conductor  was  instructed  to  announce  Elba 
ns  the  Richmond  station,  but  as  tliat  was  not  complainant's  des- 
tination, and  the  train  was  a  through  train,  complainant  did  not 
need  to  leave  the  car  imtil  reaching  Moseley,  his  destination.  A 
number  of  additional  facts  appear  from  the  testimony,  but  the 
foregoinir  stjitoment  embraces  all  that  arc  material  to  the  issue. 
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Conclusions. 

Complainant  alleges  that  the  fifty-cent  charge  for  what  is 
called  the  transfer  by  the  R.  &  P.  Connection  Line,  from  Elba 
Station  to  the  Sonthem  Railway  Station,  is  unreasonable  and 
an  unjust  discrimination,  though  he  regards  the  $3.50  rate  from 
Washington  to  Richmond  and  the  $0.65  rate  from  Richmond  to 
Moseley  as  reasonable  and  proper. 

There  does  not  seem  to  be  any  just  cause  for  complaint  on  the 
ground  of  discrimination,  the  fare  being  charged  and  exacted  of 
all  persons  alike,  in  accordance  with  the  tariff  providing  there- 
for. i!s^or  is  this  view  changed  by  reason  of  the  fact  that  the 
fifty  cents  is  not  exacted  of  passengers  from  Washington  to 
points  south  of  Richmond,  via  the  Atlantic  Coast  Line,  as  the 
connection  with  the  Atlantic  Coast  Line  is  made  at  the  Byrd 
Street  Station ;  nor  because  some  passengers  for  Richmond  va- 
cated the  train  at  Byrd  Street  Station  instead  of  Elba  Station, 
as  all  trains  via  Richmond  and  Washington  pass  through  Elba 
Station  to  or  from  Byrd  Street  Station.  In  this  case  the  trans- 
fer was  made  over  the  lines  of  two  separate  roads,  the  Richmond 
and  Petersburg  Connection  Line  and  the  Atlantic  Coast  Line, 
before  reaching  the  Southern  Railway  Station.  Other  passen- 
gers destined  to  Richmond  are  said  to  have  remained  in  the 
train  until  it  arrived  at  the  Southern  Station,  but  this  was  by 
oversight  of  the  train  officials  and  ^vithout  the  consent  of  the 
company. 

The  reasonableness  of  a  fifty-cent  charge  for  bus  transfer  is 
not  questioned.  The  service  to  complainant  and  other  passen- 
gers, for  points  beyond  Richmond  carried  from  Elba  Station  to 
the  Southern  Station,  was  the  same  whether  performed  by  bus 
or  by  car ;  and  being  by  the  latter  method  without  the  passenger 
being  required  to  leave  his  seat,  was  attended  with  less  incon- 
venience than  by  bus.  The  charge  for  the  service,  to  which 
the  connecting  line  was  entitled,  was  not  excessive,  and  there 
does  not  appear  to  be  any  ground  for  complaint  in  that  respect. 

The  Commission,  therefore,  directs  that  the  complaint  be  dis- 
missed. 
9  L  C.  C.  Rep. 
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W.  H.  H.  MacLOON 

V. 

THE  BOSTON  &  MAINE  RAILROAD  COMPANY;  THE 
WEST  SHORE  RAILROAD  COMPANY;  and  THE 
WABASH  RAILROAD  COMPANY. 


Decided  December  S,  190S. 


Complainant  was  charged  a  passenger  fare  from  Boston,  Maine,  to  JaDW- 
▼ille,  Wisconsin,  which  was  $2.00  greater  than  the  fare  be  had  paid 
from  Janesville  to  Boston.  Held:  That  this  was  not  unjust  diacrim- 
ination  and  did  not,  of  itself,  render  the  higher  rate  unreasonable. 

FJ.  V,  McGotvaji  for  Complainant. 

Edgar  J.  Rich  for  Boston  &  Maine  Railroad  Company. 

C.  N.  Travovs  for  the  Wabash  Railroad  Company. 

Report  and  Opinion  of  the  Commirston. 

Yeomans,  Commissioner: 

The  complaint  in  this  case  states: 

**I.  That  complainant  is  a  merchant,  residing  in  the  city  of 
Janesville,  County  of  Rock,  State  of  Wisconsin. 

"IT.  That  defendants  are  common  carriers  engaged  in  the 
transportation  of  persons  and  property  by  railroad  from  points 
in  the  State  of  Illinois  to  points  in  the  State  of  Massachusetts 
and  other  states  of  the  United  States,  and  form  a  through  line 
or  route  for  snch  transportation  from  Chicago  in  the  State  of 
Illinois  to  Boston  in  the  State  of  !^fassachu9etts,  and  as  siidi 
eonmion  carriers  are  snbject  to  the  provisions  of  the  Act  to  regu- 
late commerce,  approved  Febniary  4,  1887,  and  act«  amenda- 
tor\''  thereof  or  supplementary  thereto. 

"III.  That  on  Jnly  25,  1002,  complainant  purchased  a  first- 
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class,  whole  fare  ticket  entitling  complainant  to  transportation 
from  Janesville,  Wis.,  to  Boston,  Mass.,  via  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  to  Chicago,  111.,  thence  over  the  Wa- 
bash Railroad  to  Buffalo,  N.  Y.,  thence  over  the  West  Shore 
Railroad  to  Rotterdam  Junction,  N".  Y.,  and  thence  over  the 
Boston  &  Maine  Railroad  (Fitchburg  Division)  to  Boston, 
Mass.,  for  which  said  ticket  said  agent  charged  and  collected  of 
complainant  the  sum  of  $21.73,  and  complainant  was  carried  for 
such  fare  from  Janesville,  Wis.,  to  Boston  over  said  through 
route  via  defendants'  lines. 

"That  on  August  11,  1902,  complainant,  desiring  to  return  to 
Janesville  from  Boston,  applied  to  the  agent  of  the  defendants 
at  the  ticket  office  of  the  Boston  &  Maine  Railroad  at  the  North 
Station  in  the  City  of  Boston  for  a  first-class,  whole  fare  ticket 
from  Boston  to  Janesville  over  the  same  route,  via  the  defend- 
ants' lines,  by  which  complainant  had  come  to  Boston,  except 
tliat  from  Chicago  to  Janesville  the  route  was  over  the  Chicago 
&  Northwestern  Railway,  instead  of  over  the  Chicago,  Milwau- 
kee k  St.  Paul  Railway ;  but  that  said  agent  at  Boston  charged 
and  collected  of  complainant  the  sum  of  $23.73  for  the  west- 
ward ticket,  being  two  dollars  more  for  the  same  service  than 
when  going  east  between  the  same  points,  and  complainant  re- 
turned to  Janesville  over  said  through  route. 

*^That  the  first-class  passenger  fare  between  Boston  and  Janes- 
ville in  each  direction  is  made  by  adding  the  local  fare  between 
Chicago  and  Janesville  to  the  regular  fare  between  Chicago  and 
Boston.  That  the  excess  charge  of  two  dollars  more  when  go- 
ing west  than  when  going  east  arises  for  the  transportation  be- 
tween Boston  and  Chicago." 

The  complainant  claims  that  the  charge  of  $2.00  more  for  car- 
riage from  Boston  to  Janesville  than  from  Janesville  to  Boston 
is  excessive  and  unreasonable,  unjustly  discriminative,  and  sub- 
jects complainant  and  other  persons  to  undue  and  unreasonable 
prejudice  and  disadvantage,  in  violation  of  sections  one,  two  and 
three  of  the  Act  to  regulate  commerce. 

The  complainant  asks  for  an  order  commanding  defendants 
to  cease  and  desist  from  said  violation,  and  also  for  reparation 
for  the  alleged  excessive  charge. 
0  I.  C.  C.  Rep. 
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At  the  time  of  the  hearing  a  stipulation  was  entered  into  by 
the  parties  that  the  complaint  should  be  heard  upon  its  merits 
on  the  allegations  contained  in  the  first,  second  and  third  para- 
graphs of  the  petition,  which  were  admitted  by  defendants,  for 
the  purpose  of  the  hearing,  to  be  true,  and  also  upon  the  under- 
standing that  the  rates  charged  petitioner,  as  stated  in  the  peti- 
tion, were  the  regular  schedule  rates,  and  that  the  distance  from 
Boston  to  Chicago,  over  the  lines  traveled  by  petitioner,  is  1,006 
miles. 

CONCT.USIONS. 

The  determination  of  the  issues  presented  under  the  foregoing 
agreement  as  to  the  facts,  involves  two  questions: 

First.  Was  the  charge  of  $2.00  more  for  the  westbound  trip 
than  for  the  eastbound  trip  an  unla^vf ul  discrimination  ? 

Second.  Was  the  rate  so  charged  an  unreasonable  rate  f 

It  was  conceded  on  the  hearing  that  the  higher  charge  did  not 
involve  any  shorter  time  for  travel ;  that  the  accommodations 
each  way  were  substantially  the  same ;  and  that  the  rate  between 
Janesville  and  Chicago,  via  the  Chicago,  Milwaukee  &  St  Paul 
Railway,  $2.73,  was  the  same  as  the  rate  from  Chicago  to  Janes- 
ville, via  the  Chicago  &  Northwestern  Railway.  The  com- 
plaint, therefore,  relates  only  to  rates  between  Chicago  and 
Boston. 

It  is  not  claimed  that  complainant  could  have  obtained 
cheaper  transportation  between  Boston  and  Chicago  than  waa 
afforded  hini,  and  there  is  no  evidence  showing  that  the  higher 
rate  for  the  westboimd  trip  was  an  unjust  discrimination  against 
western  travel.  This  higher  rate  was  a  very  small  fraction  over 
two  cents  per  mile. 

The  case  of  Dvncan  v.  A.  T.  £  S.  F.  R.  R.  Co.  et  al.  6  L  C. 
C.  Rep.  85,  was  referred  to  by  counsel  for  the  defendants  in  sup- 
port of  their  contention.  This  was  a  case  charging  unjust  dis- 
crimination and  unreasonable  rate  on  freight  charged  between 
Louisville,  Ky.,  and  Los  Angeles,  Cal.,  for  which  the  published 
freight  charge  of  $350  eastward  was  made,  while  at  the  same 
time  the  published  rate  over  the  same  line  and  between  the  same 
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points  westward   was   only   $263.     In    its   report  determining 
this  case,  the  Commission  said : 

'*The  complainant  was  not  discriminated  against  in  being  al- 
lowed on  his  shipments  west,  to  Los  Angeles,  the  lowest  available 
rate,  and  there  was  no  discrimination  against  him  on  his  ship- 
ments east  to  Louisville,  as  he  was  charged  the  general  rate  ex- 
acted of  all  shippers.  His  complaint  in  reference  to  the  dis- 
parity between  the  rates  charged  him  on  his  east  and  westbound 
shipments,  respectively,  is  not  properly  one  of  unjust  discrimi- 
nation under  the  third  section  of  the  Act  to  regulate  commerce, 
but  rather  calls  in  question  the  reasonableness  of  the  higher  rate. 
The  claim  is,  in  substance  that  the  rate  of  $350  eastward  is  un- 
reasonable in  view  of  the  fact  that  the  rate  over  the  same  line 
and  between  the  same  points  westward  is  only  $263.  This  fact 
alone  is  relied  upon  to  support  the  charge.  The  two  rates  have 
no  necessary  connection  or  relation,  and  the  fact  that  a^ate  over 
a  road  or  line  in  one  direction  is  materially  higher  than  the  rate 
on  the  same  class  of  traffic  over  the  same  road  or  line  and  be- 
tween the  same  points  in  the  opposite  direction  does  not,  as  in 
case  of  hauls  over  the  same  line  in  the  same  direction,  establish 
prima  facie  the  unreasonableness  of  the  higher  rate.  *  *  * 
No  evidence  as  to  the  unreasonableness  of  this  rate  in  itself  has 
been  offered.'- 

There  is  practically  the  same  issue  presented  in  the  case  be- 
fore us.  The  Commission  does  not  find  from  the  facts  before  it 
that  there  has  been  unjust  discrimination  or  that  the  charge  com- 
plained of  was  im reasonable.  The  complaint  is  therefore  dis- 
missed. 
9  I.  C.  C.  Kep.— 42 
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THE  DEER  MANUFACTURING  COMPANY 

V. 

THE  PENNSYLVANIA  RAILROAD  COMPANY;  THE 
BALTIMORE  &  OHIO  RAILROAD  COMPANY; 
THE  CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY; AND  THE  MERCHANTS'  &  MINERS' 
TRANSPORTATION  COMPANY. 

No.  642. 


Decided  December  18,  190S, 


1.  While  there  are  exceptional  iiiHtaiices  re(]uiring  deviation  from  ni«thodi 
generally  eniployiMl  in  constructing  freight  claflsification,  it  is 
fcBt  that  to  require  the  separation  and  grading  into  diflferent  da 
with  varying  rates  different  grades  of  the  same  articles  of  freight 
would  greatly  complicate  the  work  and  go  far  to  defeat  the  very  pur- 
pose of  classiiicaiion,  and  even  then  it  would  be  impracticable  to  ap- 
portion willi  mathematical  exactness  the  burdens  of  transportation: 
the  best  result  obtainable  in  this  direction  is  retiponable  and  Mubstan- 
tial  approximation. 

2.  A  cheap  grade  of  brunli  manufactured  and  sold  by  complainant  as  a 
blacking  dauber  is  not  entitled,  upon  the  facts  in  this  case,  to  be  elaaai- 
lied  lower  tlinii  the  chiss  to  which  bristle  brushes  in  general  art 
assigned.  / 

l\  J.  Farrell,  for  the  Commission. 
/♦'.  I).  McKeimey  for  Defendants. 

Report  and  Opinion  of  the  Commission. 

Clem exts.  Com missioner: 

The  only  material  issue  in  thi!=^  ease  is  the  classification  of 
iron-handled  bristle  shoe-blacking  <laul>ers  in  less  than  carload 
lots,  the  complainant  insistin^a;  tliat  little  bulk,  little  value,  a 
minimum  risk  of  thimai»o  in  (ransi>ortation  and  their  great 
\voi|2:ht  entitle  them  to  a  <dassificatioii  lower  than  first  clasSy  with 
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its  attendant  rates,  that  seem  to  him  unjust,  unreasonable  and 
excessive  in  themselves  and  as  compared  with  the  rates  on  many 
articles  of  greater  value,  greater  bulk  and  less  weight,  now  tak- 
ing third  class  rates  in  less  than  carload  lots. 

The  facts  undisputed  are  as  follows :  The  complainant  is  a 
manufacturer  at  Baltimore,  Maryland,  of  certain  specialties; 
among  these  are  bristle  shoe-blacking  daubers,  or  brushes,  hav- 
ing a  cast-iron  handle  with  corrugated  ferule,  the  subject  of  his 
patent,  the  bristles  being  held  in  place  by  cement  and  a  wooden 
plug  driven  into  the  ferule  and  secured  with  a  nail.  These  the 
complainant  manufactures  in  three  grades,  designated  respective- 
ly as  "No.  O,"  "No.  1,"  and  "Kex,"  only  one  of  which— the 
cheapest,  No.  O — need  be  here  considered  in  detail,  since  the  ar- 
guments for  a  lower  classification  are  strongest  for  this  brush. 

The  cast-iron  handles  for  his  No.  O  brush  or  dauber,  he  se- 
cures at  present  from  Cleveland,  Ohio,  at  a  cost,  with  freight^ 
of  approximately  $1.10  per  gross;  the  wooden  plug  or  blocks 
with  the  tin-back  cap,  about  10  cents  more ;  the  bristles  approxi- 
mate 76  cents  per  gross,  making  $1.96  per  gross;  while  the  la- 
bor, cement,  paper  boxes  for  dozen  packages,  and  the  wooden 
case  for  the  five-gross  shipping  package,  bring  his  total  cost  to 
about  $3.25  per  gross,  at  the  factory. 

The  iron  handles  weigh  about  28  pounds  to  the  gross,  the 
bristles  about  3  1/10  pounds. 

When  completed,  the  dozen  in  a  paper  box  weigh  2  pounds 
9^2  oimces. 

Five  gross  of  the  daubers  in  their  paper  boxes  weigh  a  little 
above  155  pounds,  and  the  wooden  case,  weighing  30  pounds, 
brings  the  weight  of  his  five-gross  package  to  about  185  pounds, 
occupying  a  space  of  271/0  by  17%  by  14%  inches,  or  about  4 
cubic  feet. 

The  first  class  rate,  say  to  Chicago,  is  67  cents  per  100 
])ounds,  or  about  $1.25  per  five-gross  case. 

This  addition  of  25  cents  per  gross  freight  brings  the  $3.25 
factory  price  to  $3.50  per  gross  delivered  in  Chicago.  His  sell- 
ing price  is  $4.00  per  gross. 

The  results  are  more  favorable  to  the  complainant  on  ship- 
ments to  shorter  distance  points  where  the  freight  rates  are  less. 
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The  complainant,  besides  being  a  manufacturer  of  tl 
daubers  and  other  specialties,  is  also  a  dealer  in  wooden 
other  ware,  and  from  his  o^vn  experience  testified — and 
statements  were  unchallenged — of  many  other  articles  of  i 
chandise  taking  second  and  third  class  rates^  usually  of 
greater  value  and  bulk  than  the  subject  of  his  contention. 

There  is  no  question  that,  with  a  handle  so  heavy  as  is  i 
in  the  manufacture  of  this  particular  brush  at  so  low  a  p 
a  first  class  rate  carries  a  charge  that  is  high  compared  with 
on  some  other  articles  of  greater  bulk  and  higher  value. 

On  the  other  hand,  all  the  general  classifications  are  unii 
to  the  extent  of  rating  bristles,  and  brushes  made  from  bris 
as  first  class. 

To  make  an  exception  of  blacking  daubers  Tvith  iron  ban 
would  afford  little  relief,  since  the  advantages  in  distant  i 
kets  would  be  shared  with  other  brushes  also  having  iron  han< 
either  malleable  iron  or  wire,  neither  of  which  is  so  heavy 
so  cheap  as  that  under  consideration.  To  direct  that  the  cL 
fication  should  be  changed  from  first  to  third  class  on  blacl 
daubers  with  cast-iron  handles  would,  since  complainant  is 
manufacturer  of  these  under  his  patent,  secure  for  his  partici 
brush  the  lower  rate  for  which  he  contends,  but  would  not 
store  equilibrium  to  the  great  range  of  comparative  rates 
brushes,  with  their  infinite  variety  of  weights  and  values.  E 
in  his  own  brushes  there  would  still  obtain  the  discrepancy 
like  rates  for  greater  values,  since  his  Rex  brush,  with  pra 
cally  the  same  weight  iron  handle,  would,  under  such  a  ruli 
be  carried  at  the  same  rate  as  his  No.  O,  though  the  latter 
worth,  according  to  his  showing,  but  little  more  than  half 
much.  While  there  are  exceptional  instances  requiring  de\ 
tion  from  the  general  practice,  it  is  manifest  that  to  require  1 
separation  and  grading  into  different  classes  with  varying  ra 
the  different  grades  of  the  same  articles  of  freight  would  grea 
complicate  the  matter  and  would  go  far  to  defeat  the  very  p 
pose  of  classification.  Even  then  it  would  be  impracticable 
apportion  with  mathematical  exactness  the  burdens  of  tra 
portation.  The  best  that  is  obtainable  in  this  direction  is  r 
flonable  and  substantial  approximation. 
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It  may  be,  so  far  as  the  facts  in  this  case  show,  that  the  car- 
riers might,  if  they  saw  fit  to  do  so,  reduce  the  rates  on  this  par- 
ticular kind  of  brush  without  prejudice  to  others,  but,  in  view 
of  the  necessity  and  purposes  of  the  general  classification  of 
traflic,  we  do  not  believe  the  facts  warrant  requirement  by  the 
Commission  that  this  brush  be  removed  from  the  class  to  which 
bristle  brushes  in  general  are  assigned. 

It  follows  that  the  complaint  will  be  dismissed. 
9  I.  C.  C.  Eep. 
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IN  THE  MATTER  OF  RATES  ON  IMPORT  AND  ] 
MESTIC  TRAFFIC. 


February  28,  190S. 


Report  of  the  Commission  to  the  Senate  of  tiik  Uni 

States. 


Knapp^  Chairman: 

The  Interstate  Commerce  Commission  has  the  honor  to 
mit  the  following  report  in  compliance  with  a  resolution  of 
Senate,  dated  June  24,  1 902,  which  reads  as  follows : 

Resolved,  That  the  Interstate  Commerce  Commission  be 
is  hereby,  directed  to  investigate  and  report  to  the  Senate  dui 
the  month  of  December  next  in  such  form  and  to  such  exteu 
may  be  practicable — 

1.  The  rates  filed  with  said  Commission  by  common  can 
subject  to  the  Act  to  Regulate  Commerce  and  now  in  force  on 
port  and  domestic  trafiic  of  like  kind  carried  from  ports  of  ei 
in  the  United  States  to  interior  points  of  destination  which  s] 
material  differences,  if  any,  in  favor  of  through  shipments 
imported  articles  and  against  shipments  of  like  articles  oriffi: 
ing  at  such  ports  of  entry. 

2.  What,  if  any,  kinds  or  classes  of  imported  articles  h 
actually  been  transported  at  any  time  between  January  1  ; 
July  1  of  the  present  year  by  common  carriers  subject  to 
Act  to  Regulate  Commerce  at  rates  from  ports  of  entry  in 
United  States  to  interior  points  of  destination  materiallv  ' 
than  the  rates  contemporaneously  charged  by  such  carriers  u] 
the  same  kinds  or  classes  of  articles  as  domestic  shipments  fi 
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such  ports  of  entry  to  the  same  interior  points  of  destination; 
and  whether,  if  it  can  be  ascertained,  the  rates  actually  charged 
upon  both  the  import  and  domestic  traffic  were  in  conformity 
witli  the  rates  in  effect  thereon  as  sho\vn  in  rate  schedules  filed 
witli  said  Commission. 

8.  Show  in  said  report  in  connection  with  any  such  differences 
in  seliodule  rates  in  favor  of  import  and  against  domestic  ship- 
ments the  tariff  or  customs  duties  in  force  under  the  laws  of  Con- 
gress upon  such  import  traffic  carried  at  any  time  during  the  six 
months'  period  above  specified ;  and  to  enable  compliance  with 
this  requirement  the  Secretary  of  the  Treasury  is  hereby  di- 
rected to  fumisli  the  said  Commission,  upon  its  application,  a 
statement  showing  the  tariff  or  customs  duties  applicable  to  such 
import  traffic. 

Attest.  Ckarles  G.  Bennett^  Secretary. 

FIRST. 

The  rates  in  foixje  during  the  first  six  months  of  1902  on  im- 
port and  domestic  traflSc,  respectively,  from  ports  of  entry  in 
the  United  States  to  interior  points  of  destination,  as  shown  in 
rate  schedules  filed  with  the  Commission  by  carriers  subject  to 
the  '^Vct  to  liegulate  Commerce,"  and  the  differences  between 
such  ratx^s  in  favor  of  imported  articles  are  set  forth  in  num- 
bered tablets  annexed  hereto,  the  first  six  of  which  apply  to  ship- 
ments from  Portland,  Boston,  New  York,  Philadelphia,  Balti- 
more, and  Newport  News  to  points  in  what  is  known  as  Central 
Freiglit  A.ssociat  ion  territory,  which  may  be  generally  described 
as  all  that  territory  lying  north  of  the  Ohio  River  and  east  of 
the  ^Iississi])pi  Piver  (not  including  points  north  of  the  State 
of  Illinois)  and  west  of  a  line  drawn  from  Buffalo,  N.  Y., 
tJirough  Pittsburg,  Pa.,  to  Parkersburg,  W.  Va.  There  are 
about  7,000  railroad  points  in  this  territory,  and  as  it  would  be 
iinj)raeticnl)lo  to  show  the  rates  to  all  of  them  a  few  of  the  most 
important  have  been  selected.  A  comparison  of  the  import  and 
domestic  rates  to  the  places  named  will  fairly  illustrate  the 
differences  between  such  rates  to  all  points  in  the  territory  men- 
tioned. Table  7  applies  to  rates  from  Montreal,  Quebec,  and 
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Halifax.     Tables  8  and  9  relate  to  shipments  from  New  Orle 
to  the  principal  Texas  and  Colorado  points. 

There  are  no  tariffs  on  file  with  the  Commission  which  j 
vide  special  rates  on  import  traffic  from  Pacifi.c  Coast  ports 
interior  destinations. 

To  understand  the  matters  covered  by  this  report  it  is  need 
to  keep  in  mind  the  distinction  between  "class"  rates  and  "c 
modity"  rates,  and  this  is  of  some  importance  in  connection  \^ 
paragraph  3  of  the  above  resolution,  which  relates  to  the  cust< 
duties  on  imported  merchandise.  All  articles  not  mentioned 
name  are  inchided  in  one  or  the  other  of  six  or  more  classes 
which  class  rates  are  applied.  Certain  specifi.ed  articles 
taken  out  of  the  classified  list  and  given  special  or  lower  ra 
respectively,  which  are  called  "commodity"  rates. 

By  way  of  deductions  from  the  annexed  tables,  and  to 
their  examination,  the  following  statements  or  comments 
here  presented : 

Speaking  generally,  rates  from  New  York  to  the  interior  r 
be  regarded  as  standard  or  basing  rates,  to  which  rates  fi 
other  ports  are  adjusted  or  have  certain  fixed  relations. 

The  class  rates  from  the  port  of  New  York  are  the  same 
both  domestic  and  import  traffic,  but  the  adjustment  of  imp 
rates  from  other  ports  differs  somewhat  from  the  adjustment 
domestic  rates  from  those  ports.  The  class  rates  from  New  Y 
to  Chicago  are  the  basis  for  determining  the  class  rates  on  b 
kinds  of  traffic,  but  from  other  ports  differentials  below  the  N 
York  rate  are  used  at  some  of  those  ports  on  imported  morchi 
disc  which  are  not  applied  on  domestic  business. 

The  domestic  class  rates  from  Boston  and  Portland  are  t 
same  as  those  from  New  York,  except  by  certain  lines,  call 
differential  lines,  of  which  the  Grand  Trunk  from  Portland 
ono  and  the  Central  Vermont  line  from  Boston  is  anothi 
Thus,  while  the  domestic  class  rates  from  New  York  to  Chica 
are  To,  C5,  50,  35,  30,  and  25  cents  on  classes  1  to  6,  respective) 
and  those  rates  apply  also  by  the  standard  lines  from  Boston  ai 
Portland,  the  domestic  class  rates  by  the  differential  lines  fro 
Boston  and  Portland  are  70,  61,  47,  33,  28,  and  23U^  con 
respectively. 
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But  on  import  traffic  from  Boston  to  Chicago  by  any  line  these 
difiFerential  line  rates  are  applied  instead  of  the  higher  standard 
line  rates  on  domestic  traffic.  From  Portland  to  Chicago  by 
the  Grand  Trunk  line  the  differentials  on  import  traffic  below 
the  rates  from  New  York  are  double  those  applied  by  it  on  do- 
mestic traffic  from  Portland  to  Chicago,  and  thoi'efore  the  class 
rates  on  import  traffic  by  this  line  are  65,  57,  44,  31,  26,  and  22 
cents  on  the  six  classes,  respectively. 

From  Philadelphia  to  Chicago  the  rates  on  both  domestic  and 
import  class  traffic  are  less  than  those  from  New  York  to  Chi- 
(jago  by  the  following  differentials:  6  cents  on  classes  1  and  2 
and  2  cents  on  classes  3,  4,  5,  and  6,  making  the  import  and  do- 
mestic rates  from  Philadelphia  to  Chicago  69,  59,  48,  33,  28, 
and  23  cents  on  classes  1  Jto  6,  respectively. 

From  Baltimore  to  Chicago  the  differentials  below  New  York 
are  8  cents  on  classes  1  and  2  and  3  cents  on  the  other  four  classes, 
making  rates  from  Baltimore  to  Chicago  on  domestic  and  im- 
j)orted  goods  as  follows:  67,  57,  47,  32,  27,  and  22  cents  on  the 
six  classes,  respectively.  The  class  rates  on  domestic  traffic 
from  Newport  News  and  Norfolk  differ  somewhat  from  those  in 
force  from  Baltimore  to  Western  destinations  and  are  referred 
to  further  on  in  this  statement. 

The  foregoing  adjustment  relates  only  to  all-rail  transporta- 
tion. Eail-and-lake  rates  lower  than  the  all-rail  rates  are  also 
in  effect  to  Chicago  and  other  Western  destinations  from  New 
York,  Philadelphia,  and  Baltimore  during  the  lake-shipping 
season,  which  usually  opens  about  May  15  and  closes  about  No- 
vember 15  in  each  year.  The  lake-and-rail  rates  from  New 
York  to  Chicago  on  classes  1  to  6  during  the  season  of  1902  were 
59,  51,  40,  29,  25,  and  2IV2  cents  per  100  pounds,  respectively. 
From  Philadelphia  and  Baltimore  they  were  less  to  the  extent  of 
the  above-stated  differentials  from  those  points.  From  New- 
port News  there  is  no  lake-and-rail  route,  but  the  Chesapeake 
and  Ohio  line,  which  has  its  terminus  at  that  port,  applies  dur- 
ing the  lake-and-rail  season  the  New  York  lake-and-rail  rates  on 
import  traffic  received  by  it  at  Newport  News  destined  to  Chi- 
cago and  other  Western  points.  During  the  season  of  closed 
navigation  on  the  Lakes  the  rates  all  rail  from  Newport  News  to 
9  I.  C.  C  Eep. 
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Chicago  on  import  class  traific  are  the  same  as  those  from  Balti- 
more. The  domestic  class  rates  from  Newport  News  to  Chicago 
are  lower  than  thos(^  from  Baltimore.  The  following  summary 
shows  the  import  and  domestic  all-rail  rates,  in  cents  per  IM 
pounds,  on  the  <lifferent  classes  from  Newport  News  tu  Chicago: 


ClMB- 


3.    4.  !  a. 


Import  mtes :  i  I 

Nov.  15  to  May  15 «7  i  67  47  I  33  :  S: 

May  15  to  Nov.  15 ."•     61  40     fli  i  35 

Doinentic  i-utfS j  6»     61  4:1     29  I  Si 


It  thus  appears  that  from  Newpcn-t  News  to  Chicago  tJio  im- 
port class  rates  are  materially  hip:hev  than  the  domestic  class 
rates  for  half  the  year  and  nearly  the  same  as  the  domestic  class 
rates  the  oth(»r  half  of  the  year.  To  (^levehmd  the  domestic 
class  rates  from  Newport  News  are  somewhat  higher  throughout 
the  year  than  the  import  rates,  and  to  Pittsburg  and  Buffalo 
they  are  considerably  higher. 

Little  or  no  traffic  is  imported  direct  fnnn  foreigu  oountri«»^ 
thron^h  the  port  of  Norfolk,  and  no  tariff  rates  from  Norfolk  on 
goods  imported  direct  through  that  port  ai-e  filed  with  the  Com- 
mission. The  domestic  class  rates  from  Norfolk  to  Wostcrn 
points  are  the  sani(»  as  those  from  Newport  News. 

The  domestic  class  rat(»s  from  JMontival,  Canada,  to  (/hicag-i 
are,  in  c(»nts  per  100  |M)unds,  (Ui,  58,  45,  »*]!,  26,  and  22  cent*  on 
the  six  classes  respectively.  The  import  class  rates  from  Mon- 
ti-eal  to  Chicap)  on  the  six  classes  are  54,  47,  o7,  27,  23,  and  20 
cents,  res])cetive]y.  Xc»  in!|K)rt  class  rates  are  on  file  from  Que- 
bec or  Halifax,  allh<»ngh  tli(^  Canadian  Pacific  uses  Halifax  a** 
its  winter  ]>ort.  TIm  (Irand  Trunk  carries  nK»st  of  its  import 
traffic  from  rorlland.  Me.,  during  the  winter  season.  Ritli 
roads  use  Montreul,  jiiid  (^uelxv  is  mentioned  in  the  record  ai«  a 
summer  port  for  import  traific  through  (\'inada. 

No  import  class  rates  are  on  file  from  New  Orleans,.  Mohilr, 
or  any  of  the  Pacific  const  ports. 

What  is  said  above  a]>plies  to  class  rates.  The  tahlos  almi 
name  conimcxlities  and  rates  thereon  from  the  different  ports, 
and  the  testimony  is  that  these  are  the  only  articles  importPtl 
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through  those  ports  which  take  lower  than  the  regular  import 
class  rates.  As  the  tables  show,  these  commodity  import  rates 
are  the  same  from  Ifew  York,  Boston,  and  Portland,  and  the 
tariffs  on  file  indicate  tliat  they  apply  also  from  Montreal.  The 
commodity  import  rates  from  Philadelphia  and  Baltimore  are  2 
^nd  3  cents  respectively,  the  regular  differentials,  below  New 
York  on  all  classes  lower  than  second.  The  commodity  import 
rates  from  Newport  News  are  the  same  as  those  from  Baltimore. 
The  domestic  rates  on  the  same  commodities  shown  in  the  tables 
by  the  side  of  the  import  commodity  rates  for  each  port  are 
placed  there  for  comparison,  and  they  are  either  the  domestic 
class  rate  or  a  commodity  rate,  as  the  case  may  be. 

The  domestic  rates  shown  in  the  tables  for  the  various  commo- 
dities named  therein  are  adjusted  to  New  York  in  substantially 
the  same  manner  as  are  the  class  rates.  Some  of  the  tables 
name  articles  taking  import  commodity  rates  which  are  not  men- 
tioned in  tables  showing  rates  from  other  ports,  and  this  indi- 
cates that  tJie  class  basis  of  rates  applies  on  those  commodities 
from  such  other  ports.  The  tables  show,  however,  a  few  excep- 
tions from  the  adjustment  basis  above  described,  and  these  are 
probably  due  to  errors  in  constructing  the  tariffs. 

No  import  commodity  rates  from  Pacific  coast  ports  are  filed 
with  the  Commission.  The  only  import  commodity  rates  on 
file  from  New  Orleans  are  those  set  forth  in  Tables  8  and  9,  and 
applying  to  Texas  and  Colorado  points.  No  import  commodity 
rates  are  regularly  filed  and  published  on  traffic  imported 
through  ]\robile,  but  the  [Mobile  and  Ohio,  which  has  its  termi- 
nus at  that  j)ort,  notifies  the  Commission  of  rates  contracted  by 
it  on  particular  shipments  of  import  freight. 

Table  Xo.  10  shows  domestic  and  import  rates  from  New 
York  to  Chicago  on  commodities  mentioned  in  the  other  tables 
in  eff(H-t  December  PA,  1902,  and  January  1,  1903.  This  in- 
fo miat  ion  is  not  required  by  the  i-esolution,  but  the  table  is  in- 
serted for  the  purpose  of  showing  changes  in  the  commodity 
rates  which  became  effective  on  the  last-mentioned  date.  The 
class  rates  remain  unchanged. 
9  T.  C.  C  Rep. 
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SECOND. 

Tlie  second  paragraph  of  the  resolution  is  understood  to  i 
for  the  actual  rates  applied  during  the  first  six  months  of  1^ 
on  import  and  domestic  traffic,  respectively,  as  distinguisl 
froTH  the  published  or  tariff  rates  in  force  during  that  peri 

For  the  purpose  of  obtaining  this  information  the  Commisa 
has  conducted  proceedings  of  investigation  and  inquiry  at  J 
York,  Chicago,  Boston,  and  Washington.  A  large  number  of  ti 
fie  managers  and  other  officials  in  charge  of  import  traflBc  and 
miliar  with  the  conditions  under  which  it  is  transported  is 
examined  orally,  and  considerable  documentary  evidence 
been  obtained. 

As  above  stated,  the  published  rates  during  the  six  montb 
question  were,  generally  speaking,  those  shown  in  the  anne 
tables;  and  numerous  witnesses  representing  the  carriers  of 
ported  .articles  to  interior  destinations  from  North  Atlantic  pi 
of  entry  testified,  without  exception,  that  so  far  as  they  1 
knowledge  or  belief  the  published  rates  have  been  actually  mf 
tained,  both  on  imported  and  domestic  traffic,  since  January? 
1902,  although  some  of  them  admitted  that  departures  fr 
published  rates  were  formerly  not  infrequent.  The  Comn 
sion  has  no  reason  to  doubt  that  these  statements  are  subst 
tially  correct. 

At  file  Gulf  ports  of  Mobile  and  New  Orleans  a  somewl 
different  condition  has  existed  and  still  exists.  From  th( 
ports  to  points  in  Central  Freight  Association  territory  1 
principal  initial  carriers  of  import  traffic  are:  From  Mobile,  1 
Mobile  and  Ohio  Railroad  Company;  and  from  New  Orleai 
the  Illinois  Central  Eailroad  Company.  The  former  of  th( 
companies  files  with  the  Commission  statements  of  rates  actua! 
charged  on  import  traffic,  but  as  such  rates  change  frequent 
the  statements  filed  simply  represent  the  different  contrai 
which  have  been  made.  A  representative  of  the  Mobile  a 
Ohio  stated  that  it  is  the  practice  of  that  company  to  make  su 
thro II (jh  rates  on  import  traffic  from  time  to  time  as  competiti 
by  other  ports  seemed  to  render  necessary,  and  then  file  with  t 
CoTumission  the  inland  proportions  thereof. 

The  general  freight  agent  of  the  Illinois  Central  Compa 
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said  he  endeavored  to  keep  himself  informed  concerning  curreftt 
rates  on  import  traffic  through  other  ports  and  then,  without 
reference  to  published  tariffs,  made  such  rates  as  would  enable 
his  company  to  compete  for  import  business,  whenever  he  be- 
lieved the  rates  so  made  would  be  remunerative.  He  also  stated 
that  through  rates  from  foreign  points  of  origin  via  North 
Atlantic  ports  to  inland  destinations  are  subject  to  frequent 
changes,  but  that  he  was  unable  to  tell  whether  or  not  such 
changes  were  wholly  due  to  fluctuations  in  ocean  rates,  ex- 
cept that  in  some  instances  he  had  been  compelled  to  compete 
with  through  rates  by  way  of  Baltimore  and  ^KTewport  News 
which  indicated  lower  charges  than  the  published  inland  pro- 
portions from  those  ports.  From  this  it  appears  that  during 
the  six  months  in  question  and  since  that  time  the  published 
rates  have  been  the  actual  rates,  both  on  import  and  domestic 
traffic,  from  the  North  Atlantic  ports  above  named,  while  from 
the  gulf  ports  of  Mobile  and  New  Orleans  the  inland  proportion 
of  through  rates  is  made  by  the  carriers  from  time  to  time  with- 
out reference  to  their  published  tariffs  on  domestic  traffic  of  like 
character  from  the  same  ports.  Such  inland  proportions  at 
some  times  and  on  some  kinds  of  import  traffic  are  the  same  as 
the  published  domestic  rates,  though  at  other  times  and  on  other 
kinds  of  traffic  they  are  materially  less  by  some  if  not  all  the 
lines. 

THIRD. 

The  customs  duties  on  the  various  articles  in  the  commodity 
list,  and  on  a  considerable  number  of  articles  in  the  classified 
list,  are  shown  in  Tables  11  and  12,  hereto  annexed. 

It  is  very  difficult  to  compare  these  duties  with  the  differ- 
ences in  rates  between  import  and  domestic  traffic,  because  the 
duties  in  a  large  majority  of  cases  are  based  wholly  or  partly  on 
value,  while  the  rates  are  based  on  weight.  More  than  this,  the 
rates  on  each  "class"  into  which  the  traffic  is  divided  apply  to  a 
great  many  articles  of  diverse  character  and  widely  different 
value,  while  even  the  several  "commodity"  rates  cover  a  number 
of  grades  of  the  same  article  on  Avhich  varying  duties  are  im- 
posed. There  is  also,  in  quite  numerous  instances,  a  variation 
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between  the  description  of  an  article  in  the  tariffs  of  the 
riers  and  in  the  custom  laws. 

The  following  illustrations  are  based  upon  the  customs  di 
and  tariff  rates  given  herewith  for  the  period  covered  by 
resolution : 

The  duty  on  cement  is  8  cents  per  hundred  pounds.  The 
on  this  article  from  Xew  York  to  Chicago  was  20  cents 
hundred  pounds,  and  from  Vulcanite,  N.  J.,  to  Chicago,  it 
14  cents.  Cement  is  largely  imported  through  Newport  N 
and  the  inland  tariff  rate  from  that  port  to  Chicago  on  impc 
cement  was  10  cents.  Tlie  duty  and  import  rate  added  am 
to  18  cents  as  against  a  domestic  rate  from  Ifew  York  o: 
cents.  The  testimony  was  that  the  through  rate  from  Ant^ 
and  Hamburg  via  Newport  News  to  Chicago  was  56  cents 
barrel,  or  14  cents  per  hundred  pounds,  the  same  as  the  dom 
rate  from  Vulcanite,  N.  J.  The  disparity  to  East  St  L 
was  1  cent  greater  in  favor  of  the  imported  article. 

The  duty  on  salt  in  bulk  is  8  cents  per  hundred  pounds. 
domestic  salt  rate  from  New  York  to  Chicago  is  20  cents, 
the  import  rate  on  that  article  between  the  same  points  u 
cents.  The  difference  between  the  rates  is  within  1  cent  of 
amount  of  the  duty.  Using  Newport  News  as  a  port  of  en 
from  which  the  import  rate  is  10  cents,  the  difference  under 
domestic  rate  from  New  York  is  10  cents,  or  2  oent.s  more  t 
the  duty. 

The  duty  on  iron  ore  is  40  cients  per  ton.  Fn)iu  New  Y 
to  Chicago  the  domestic  rate  was  $4.50  per  ton,  and  the  imp 
rate  was  $3.60  per  ton  a  difference  of  90  cents.  The  same  ( 
ference  prevailed  from  Philadelphia,  Baltimore,  and  Newp 
News. 

On  salt  cake  the  duty  is  6^4  cents  per  hundred  pounds,  i 
the  difference  betw^een  import  and  domestic  rates  on  that 
tide  from  New  York  to  Chicago  was  5  cents  per  hund 
pounds.  The  import  rate  from  Newport  News  to  Chicago  ^ 
3  cents  below  that  from  New  York,  and  as  against  a  dome 
shipment  from  any  New  York  rate  point  to  Chicago  the  imp 
rate  from  Newport  News  favored  the  imported  article  to 
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extent  of  S  eents  per  lumdred  pounds,  or  1-^4  cicnts  in  excess  of 
the  duty. 

There  is  no  duty  on  earlx)nate  of  potash.  The  difference  in 
rates  on  that  article  between  North  Atlantic  ports  and  Chicago 
was  15  cents  in  favor  of  import  as  against  domestic  traffic  in 
that  coniinodity.  From  Newport  News  such  difference  ex- 
e^)edod  the  amount  of  the  inland  import  rate,  which  was  12  cents. 
Th(^  domestic  rate  was  27  cents  from  Newport  News. 

Many  witnesses  were  asked  whv  the  carriers  make  such  ma- 
terial differences  between  the  rates  on  import  and  domestic  traf- 
fic from  ports  of  entry  to  interior  destinations,  and  the  an- 
swer's G:iven,  thougli  differing  in  form  and  fullness  of  statement, 
were  ]>ractically  the  same  in  purport.  More  emphasis  was 
placcMl  by  some  than  by  others  upon  the  competition  of  carriers 
\Wth  eacli  cither,  and  this  is  undoubte<lly  a  factor  of  much  im- 
portance. It  is  not  suflicient,  however,  to  account  for  or  justify 
the  great  ilisparity  observeil  in  many  cas(\s,  and  other  reasons 
were  assignwl  whicli  are  based  on  eommeivial  and  economic  con- 
ditions. It  was  said,  among  otlier  tilings,  that  the  amount  of 
traffic  which  can  be  exported  from  this  countiy  depends  largely 
upon  the  amount  imported,  because  in  order  to  induce  ocean  car- 
riers to  come  here  for  exports  they  must  have  opportunity  to  de- 
rive* some  profit  from  imports,  and  that  this  in  turn  requires 
rail  rates  to  the  interior  on  various  kinds  of  imported  traffic 
which  are  low(»r  than  a  remunerative  basis  for  domestic  ship- 
ments. This  view  was  quite  fully  presented  by  Mr.  Lucius 
Tuttle,  president  of  the  Boston  and  Afaine  Railroad  Company, 
from  whose  testimony  the  following  remarks  are  quoted : 

The  real  reasons  why  import  rates  are  made  lower  than  do- 
mestic rates  are  the  commercial  necessities  of  the  country's  busi- 
ness. If  we  were  to  begin  anew  establishing  domestic  and  im- 
port freight  rates,  and  should  appoint  a  committee  to  represent 
all  of  the  grc^at  railroad  systems  doing  business  in  this  country — 
were  to  wipe  the  slate  clean  and  start  anew  to  decide  how  import 
ing  should  be  conducted  in  the  future — the  decision  would,  T 
think,  unanimously  favor  giving  to  import  traffic  a  less  rate  than 
lo  domestic  traffic,  not  for  the  purpose  of  making  a  through 
rat<^  froiii  Euroj)e  lo  destinations  in  this  country  less  than  the 
l>    I.   C.   C   Rki». 
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domestic  rate  from  the  port  of  entry  to  the  same  destinations, 
but  for  the  purpose  of  equalizing  distances  on  import  as  well  as 
on  export  traffic,  as  has  been  found  necessary  in  dealing  with 
the  general  subject  of  domestic  rates.  For  instance,  in  making 
the  rate  from  J\'ew  York  or  Boston  or  Pliiladelphia  to  a  distant 
common  point  in  this  country'  there  is  never  an  attempt  to  make 
a  scientific  tariff  based  on  tons  and  miles.  To  a  common  West- 
em  point  Butl'alo  may  pay  as  high  a  rate  as  Boston  without  re- 
sultant discrimination  against  Buffalo  or  in  favor  of  Boston.  It 
is  a  duty  of  transportation  companies  to  so  adjust  their  freight 
tariffs  that,  regardless  of  distance,  producers  and  consumers  in 
every  part  of  this  country  shall,  to  the  fullest  extent  possible 
have  equal  access  to  the  markets  of  all  parts  of  this  country  and 
of  the  world,  a  result  wholly  impossible  of  attainment  if  freight 
rates  must  be  constructed  upon  the  scientific  principle  of  tons 
and  miles;  and  this  is  the  principle  that  must  control  in  the  suc- 
cessful conduct  of  all  import  as  well  as  export  business. 

A  further  reason :  A  vital  necessity  of  this  country  is  that  we 
shall  become  ext(msive  sellers  of  our  gf)ods  in  all  markets  of  the 
world ;  that  we  shall  no  longer  continue  to  live  solely  upon  our- 
selves. Now,  if  we  arc  to  become  extensive  sellers  of  our  goods 
in  tlie  markets  of  the  world,  we  must,  under  the  commonest  laws 
of  reciprocity  of  trade,  be  buyers  in  those  markets.  No  man 
and  no  country  can  long  continue  to  sell  goods  in  markets  where 
return  purchases  are  not  made.  If  we  arc  to  sell  our  goods  in 
the  markets  of  the  world,  w^e  must  furnish  export  transportation 
to  those  markets ;  we  must  supply  traflic  to  ocean  lines  from  the 
ports  of  the  United  States  to  the  ports  of  Europe.  If  our  laws 
or  tlie  custom  of  our  railroads,  either  by  onerous  customs  duties 
and  recjulations  or  by  excessive  freight  tariffs,  or  by  both,  make 
it  impossible  to  buy  g(;ods  in  foreign  markets  and  resell  them  in 
our  mark(;ts,  then  shall  we  have  no  import  business;  and  if  we 
have  no  import  business  with  w^iich  to  fill  the  cargo-carrying 
capacity  of  our  inbound  trans-Atlantic  ships,  then  a  higher  rate 
must  be  levied  by  them  on  the  outbound  traffic,  or  they  will  be- 
come profitless  and  be  of  necessity  discontinued,  and  our  export 
traflic  and  the  snlo  of  our  products  abroad  will  likewise  be  pro- 
portionately discontinued. 

9  I.  C.  C.  Rsp. 
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Therofoi-0,  in  my  opinion,  this  whole  matter  of  adjusting  the 
relations  of  import  and  domestic  rates  becomes  a  commercial 
question,  and  not  one  of  competition  only  between  the  various 
seaports  of  this  country  and  their  allied  transportation  lines.  It 
is  an  unalterable  law  of  trade  that  transportation  tariffs  must  be 
so  adjusted  that  salable  goods  may  be  moved  at  the  lowest  prac- 
ticable cost  to  the  most  distant  as  well  as  the  near-by  markets, 
and  obedience  to  this  law  is  the  actuating  spirit  that  governs  in 
the  making  of  freight  rates  by  all  of  the  great  railroad  systems 
and  trans-Atlantic  lines  of  tlie  present  day. 

Our  exports  consist  largely  of  bulky  natural  commodities. 
Although  we  have  made  some  important  invasions  of  Europe 
without  our  manufactured  goods,  the  quantities  of  these  that  we 
are  able  to  send  there  are  not  yet  sufficiently  large  to  need  for 
their  accommodation  steamship  space  in  any  degree  proportion- 
ate to  that  required  for  the  carriage  of  our  natural  products;  but 
whatever  space  these  manufactured  exports  occupy  in  outgoing 
steamers  increases  the  obligation  to  find  corresponding  quantities 
of  import  cargo,  if  the  ocean  service  is  to  be  profitably  continued 
and  expanded.  Our  outgoing  natural  products  require  steamer 
space  greatly  in  cxex^ss  of  the  incoming  quantities  of  foreign 
goods,  and  it  becomes  therefore  a  commercial  necessity  that  ever}' 
transportation  line  leading  from  each  port  of  entry  to  the  in- 
terior of  this  counti-y  do  everything  in  its  power  to  encourage 
the  growth  of  import  business,  even  to  the  extent,  in  emer- 
gencies, of  joining  in  through  import  rates  Avhich  are  of  them- 
selves profitless.  This  is  precisely  what  is  being  done,  under 
similar  conditions,  in  the  transportation  of  certain  kinds  of 
domestic  products.  The  Industrial  Commission  found  that  cot- 
ton was  carried  from  Memphis  to  Lowell  cheaper  than  for  a 
much  shorter  distance  from  Memphis  into  North  Carolina. 
What  is  the  reason  ?  Simply  the  commercial  necessity  of  sup- 
plying cotton  for  the  mills  at  Lowell  at  prices  that  will  enable 
them  to  continue  in  business  and  sell  their  product  profitably  in 
competition  with  other  mills  having  the  advantage  of  nearness  to 
the  cotton  fields  and  generally  lower  cost  of  operation. 

The  adjustment  of  transportation  methods  and  rates  as  ap- 
plied to  foreign  as  well  as  to  domestic  traffic  are  to  an  extraordi- 
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nary  degree  the  basis  of  commercial  success  or  failure  in  every 
community ;  and  auy  attempt  to  regulate  these  matters,  whether 
by  statute  or  by  custom,  which  does  not  provide  the  vital  element 
nf  commercial  elasticity,  so  that  there  shall  be  reasonable  and 
equitable  opportunities  for  the  profitable  m.ovements  of  trade 
between  this  country  and  foreign  lands,  as  well  as  between  the 
more  widely  separated  portions  of  our  own  country,  will  woik 
incalculable  and  widespread  injury  to  our  whole  nation. 

I  think  Congress  and  the  people  at  large  should  be  brought  to 
(*omprehen(l  that  no  matter  how  much  this  intricate  problem  of 
adjusting  the  relations  of  import  and  domestic  freight  rates  may 
soem,  for  the  moment,  to  have  narrowed  itself  to  one  of  compe- 
tition between  seaports  and  transportation  lines,  there  is  involved 
in  it  the  inestimably  larger  and  more  important  question  whether 
onr  great  railway  systems  shall  have  continued  freedom  to  ex- 
t<^nd  and  develop  onr  foreign  commerce,  so  that  the  United 
St4U-(»s  shall  ultinnitely  become  a  more  extensive  seller  of  its 
manufactured  as  well  as  of  its  natural  and  food  products  in  all 
the  gi-eat  marts  of  the  world's  trade,  or  shall  retrace  its  steps  in 
the  path  of  international  i)rogress  upon  whicJi  it  has  so  profitably 
and  pros])er()nsly  entered,  and  eix»ct  a  Chinese  wall  along  its  sea- 
coasti^,  Si}  thai  nothing  prodnced  abroad  shall  ever  oome  in,  with 
the  inevitably  resultant,  corollary  that  nothing  but  such  of  our 
food  i)ro(hicts  as  the  r(»st  of  the  world  absolutely  needs  shall 
liereaft(M*  go  out. 

This  witnt^ss  was  aske<l  what  etfect  it  would  have  upon  the 
lX)rt  (»f  l)oston  if  the  (^ongress  should  enact  a  law  providing  that 
import  and  domestie  raters  from  ports  of  entry  in  the  United 
States  to  interior  points  of  (h\<tination  should  be  the  sanio.     To 

this  lie  replied  : 

I  think,  in  that  event,  Boston  would  ultimately  have  little  use 
for  its  export  wharves,  and  might  finally  turn  them  into  vege- 

t;ii)le  gar<lens. 

Another  witness  stated  that  he  thought  suoli  a  law  would  ulti- 
mately iM'netit  ^'ew  York,  although  it  might  injure  other  ports 
that  an*  less  advantagcMUisly  situated. 
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It  was  shown  that  the  ocean  distances  to  Gulf  ports  are  greater 
than  to  North  Atlantic  ports  from  foreign  points  of  origin,  and 
it  was  said  that  for  this  reason,  and  because  return  cargoes  can 
be  more  easily  obtained  at  the  latter  than  at  the  former  inland 
rates  must  be  made  lower  from  the  former  than  from  the  latter 
if  carriers  from  the  Gulf  ports  are  to  participate  in  hauling 
either  import  or  export  traffic.  It  was  also  shown  that  some  of 
the  North  Atlantic  ports  are  more  fortunately  situated  than 
others,  on  account  of  differences  in  ocean  distances  and  in  the 
number  of  regular  lines  of  steamers  plying  to  and  from  different 
ports. 

Sonio  two  or  three  years  ago,  for  the  purpose  of  simplifying 
tlie  work  of  making  rates  to  be  applied  on  imported  articles  from 
North  Atlantic  ports  to  the  interior,  the  carriers  interested  estab- 
lished what  is  known  as  the  "Import  Committee."  If  is  com- 
posed of  a  representative  of  each  of  the  following  lines,  namely : 
The  New  York  Central  and  Hudson  River,  the  West  Shore,  the 
Delaware,  Lackawanna  and  Western,  the  Lehigh  Valley,  the 
l^hiladelphia  and  Reading,  the  Central  of  New  Jersey,  the  Balti- 
more and  Ohio,  the  Boston  and  Maine,  the  Boston  and  Albany, 
the  New  York,  New  Haven  and  Hartford,  the  Chesapeake  and 
Ohio,  the  Soutlieni,  the  Norfolk  and  Western,  the  Canadian 
Pacific,  the  New  York,  Ontario,  and  Western,  the  Old  Dominion 
Steamship  Company,  and  the  Merchants  and  Miners'  Transpor- 
tation Company.  It  is  the  duty  of  this  committee  to  name 
rates  for  the  transportation  of  import  traffic  from  North  Atlantic 
ports  to  interior  points,  and  it  has  charge  generally  of  matters 
pertaining  to  this  description  of  traffic.  It  has  rules  and  regu- 
lations w^hich  the  carriers  are  expected  to  observe  and  practice, 
although  as  stated  by  the  chairman  of  the  committee,  nothing 
except  "good  faith"  compels  them  to  do  so. 

Witnesses  differed  as  to  the  effect  of  the  competition  of  Can- 
adian roads  upon  import  rates.  One  said  he  did  not  regard  this 
competition  of  much  account;  another  considered  it  a  matter  of 
importance.  At  the  present  time  rail  carriers  to  and  from  the 
ports  of  Montreal  and  Quebec  appear  to  be  working  in  harmony 
with  rail  carriers  to  and  from  other  North  Atlantic  ports.  A  rep- 
resentative of  the  Grand  Trunk  Railw^ay  stated  that  although  this 
9  L  C.  C  Rep. 
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road  is  not  represented  on  the  import  committee  it  observes  the 
rates  made  by  that  committee  and  makes  corresponding  rates  on 
articles  imported  through  Canadian  ports  and  destined  to  points 
in  the  United  States.  It  was  also  shown  that  differences  be- 
tween import  and  domestic  rates  exist  in  Canada  that  are  simi- 
lar to  those  in  force  in  the  United  States. 

While  the  rates  and  rate  relations  from  the  various  North 
Atlantic  ports  have  been  adjusted  as  above  described,  there  has 
not  been  a  similar  adjustment  as  between  North  Atlantic  ports 
on  the  one  hand  and  South  Atlantic  and  Gulf  ports  on  the  other, 
although  this  matter  has  been  the  subject  of  controversy  for 
many  years.  In  this  connection  the  chairman  of  the  import 
committee  said: 

There  has  sprung  up  a  competition  for  this  Western  traffic 
through  the  gulf  ports,  and  I  should  not  say  only  Gulf  porta 
Take  it  from  Brunswick,  Ga. — Charleston  and  Savannah,  of 
course,  get  some — but  Brunswick,  Ga.,  is  the  port  that  does  the 
most,  I  tbiuk,  south  of  Newport  News;  and  then  you  get  around 
in  the  Gulf  of  Pensacola,  Mobile,  Galveston,  Sabine  Pass,  and 
New  Orleans,  and  every  one  of  them  to-day  is  competing  for 
import  business  into  the  Western  territory.  Now,  when  you 
take  heavy  traffic,  if  a  man  is  not  in  a  hurry,  and  frequently  he 
is  not,  Gd.  a  ton — I  mean  to  say  6d.  a  ton  on  the  total  cost  of 
carriage;  that  includes  your  insurance  as  well — 6d.  a  ton  will 
turn  that  tratKc  whether  it  is  going  to  Chicago  or  to  San  Fran- 
cisco. With  these  cohtontious  going  on,  that  is  where  the  South 
Atlantic  ports  demanded  the  right  to  meet  competition;  and 
New  York  and  Boston  practically  said  to  them  "Go  ahead  and 
make  the  rates,  and  we  will  take  a  differential  over/'  That  sit- 
uation came  about  nearly  five  years  ago,  and  the  rates  are  better 
maintained  to-day  than  they  were  then,  much  better,  but  the 
differences  still  exist  between  domestic  and  import  traffic. 

This  witness  was  asked  why  so  great  differences  are  made 
between  import  and  domestic  rates  on  crockery,  and  replied  that 
they  are  caused  by  the  desire  of  ocean  carriers  to  obtain  crockeiy 
for  ballast.  lie  explained  that  in  weight  crates  of  crockeiy 
average  from  1,500  to  1,700  pounds  each,  and  can  easily  be 
craned  into  or  out  of  the  hold  of  a  vessel.    For  similar  reasons 

9  L  C  a  Bxp. 


RATES  ON  IMPOET  AND  DOMESTIC  TKAFFIO.        666 

ocean  carriers  are  anxious  to  secure  other  heavy  traffic,  such  as 
cement,  salt,  plate  glass,  etc.,  and  it  was  stated  that  on  account 
of  its  desirability  for  ballast  they  would  sometimes  carry  such 
an  article  as  cement  free  of  charge,  and  have  even  at  times  paid 
for  the  privilege  of  carrying  it  As  a  result  it  occasionally 
happens  that  the  through  rate  charged  for  transporting  an  article 
from  a  foreign  point  of  origin  through  a  port  of  the  United 
States  to  an  inland  destination  is  less  than  the  rate  contempo- 
raneously exacted  for  transporting  a  like  article  of  domestic 
origin  from  the  same  port  of  entry  to  the  same  destination. 

At  the  hearing  in  New  York  the  manager  of  the  Vulcanite- 
Portland  Cement  Company  stated  that  the  rates  on  cement  to 
East  St.  Louis,  St.  Louis,  and  Kansas  City  from  Hamburg  and 
Antwerp  are  less  than  from  Vulcanite,  N.  J.  He  also  said  that 
labor  and  coal  are  much  more  expensive  here  than  in  either 
Hamburg  or  Antwerp ;  that  these  are  the  principal  items  which 
enter  into  the  cost  of  manufacturing  cement ;  and  that  because' 
of  the  low  prices  at  which  foreign  cement  is  sold  in  this  country 
he  felt  certain  that  the  differences  in  rates  in  favor  of  the  im^ 
ported  article  are  in  many  instances  sufficient  to  entirely  offset 
the  customs  duty  thereon.  A  similar  complaint  pertaining  to 
certain  kinds  of  plate  glass  was  made  at  the  hearing  in  Washings 
ton  by  a  representative  of  the  Pittsburg  Plate  Glass  Company; 
and  at  the  hearing  in  Chicago  it  was  shown  by  the  general  freight 
agent  of  the  Illinois  Central  Railroad  Company  that  salt  has 
often  been  shipped  from  Liverpool  through  the  port  of  New  Or- 
leans to  Chicago  for  a  less  rate  than  that  contemporaneously  in 
force  between  New  Orleans  and  Chicago  on  domestic  shipments 
of  that  article.  However,  it  was  said  that  such  shipments  sel- 
dom, if  ever,  originate  at  New  Orleans. 

Generally  speaking,  we  find  bills  of  lading  applying  to  im- 
ported traffic  as  follows :  One  form  states  a  through  rate,  either 
according  to  measurement  or  weight:  another  reads  "as  per 
agreement,"  and  often  as  per  agreement  with  a  shipper  named ; 
the  third  is  simply  the  inland  bill  of  lading  of  the  carrier  in  this 
country.  Because  of  the  manner  in  which  these  rates  are  made, 
it  may  often  happen  that  the  inland  carrier  does  not  know  the 
amount  of  the  through  rate.  The  carriers  here  solicit  import 
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business  through  foreign  agents.  The  agent  may  be  an  em] 
of  the  carrier  to  whom  a  r^ular  salary  is  paid,  or,  as  is 
often  the  case,  a  person  engaged  in  other  biisiness  who 
for  such  carrier  on  commission.  The  commission  is  said 
10  per  cent  of  the  inland  rate  on  articles  paying  first,  seco: 
third  class  rates,  and  5  per  cent  on  articles  paying  fourth, 
or  sixth  class  rates.  It  is  claimed  that  no  commission  is  pj 
articles  carried  at  commodity  rates,  but  as  the  solicitor  is  m 
a  customs  broker  or  insurance  agent  the  customs  fees  or 
ance  premiums  he  may  obtain  induce  him  to  solicit  the  t 
It  was  shown  that  in  many  instances  the  American  Ej 
Company  acts  as  such  agent,  and  is  paid  for  its  services  by 
missions,  as  above  stated. 

Through  rates  are  made  either  by  such  agents,  by  the  i: 
carriers  here,  or  by  the  ocean  carriers.     If  by  the  former, 
may  represent  in  each  instance  the  result  of  combining  the 
witli  the  inland  rate,  or  they  may  be  either  more  or  less  than 
combination.     The  agent  apparently  makes  any  rate  he  se 
and  may  use  his  commission  for  the  purpose  of  offering  a 
rate  than  the  combination,  but  it  is  said  that  he  must  in  all 
protect  personally  the  rate  named  by  him,  so  far,  at  least,  £ 
inland  carrier  is  concerned.     As  the  ocean  rates  are  often  : 
acciording  to  measurement,  while  it  is  claimed  that  inland 
are  always  applied  according  to  weight,  and  as  in  many 
the  traffic  is  not  weighed  until  it  reaches  a  port  of  entry  ii 
United  States,  it  is  evident  that  the  agent  has  to  do  some  g 
iiig,  and  can  not  always  be  certain  that  the  rate  named  by 
represents  the  total  amount  that  will  be  charged  by  the  car 
for  transportation. 

The  ocean  earner  is  also  at  liberty  to  make  any  through 
it  pleases,  though  according  to  the  testimony  the  inland  cai 
must  be  paid  its  established  and  published  proportion  in  c 
where  the  inland  proportion  has  been  established  and  publis 
Ocean  rates  are  constantly  fluctuating,  and  for  this  reason  w 
ever  the  inland  carrier  wishes  to  name  a  thorongh  rate  it  r 
make  some  definite  arrangement  with  the  ocean  carrier. 
the  way  much  of  this  import  business  is  done  leaves  the  can 
free  to  make  such  thorough  rates  from  time  to  time  as  they  tl 
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will  be  to  their  advantage  Avithout  reference  to  how  their  action 
may  affect  dealers  in  domestic  articles  of  like  kinds  and  classes. 
Even  Avhere  through  rates  are  named  in  bills  of  lading  the  rate 
specified  may  not  correspond  Avith  the  fact.  It  was  explained 
til  at  items  are  often  included  in  the  rate  named  that  are  not, 
strictly  speaking,  a  part  of  the  transportation  charges,  and, 
where  the  amount  of  the  rate  is  not  mentioned,  it  is  said  that 
the  information  is  withheld  to  prevent  one  agent  from  finding 
out  what  rates  are  being  made  by  another. 

As  the  business  is  carried  on  at  present  inland  carriers  are 
free  to  make  lo\v  rates  on  imported  articles  without  the  necessity 
of  making  corresponding  rates  on  domestic  articles  of  like  kinds 
and  classes;  and  the  traffic  manager  of  the  Pennsylvania  Rail- 
road Company  stated  that,  in  his  opinion,  if  the  Congress  should 
enact  a  law  providing  that  the  rates  must  be  the  same  on  both 
classes  of  traffic,  inland  carriers  would  in  many  instances  make 
domestic  rates  that  would  be  lower  than  those  now  in  force.  He 
said  it  often  happens  that  rail  carriers  are  requested  to  make 
rates  on  imported  articles  w^here  they  have  no  domestic  traffic  of 
a  like  kind,  and  that  under  such  a  law  these  carriers  could  make 
a  low  import  rate  and  a  domestic  rate  to  correspond  therewith 
\vithout  suffering  any  diminution  in  the  revenue  derived  from 
their  domestic  traffic,  while  other  carriers  which  have  domestic 
traffic  of  a  like  kind  would  be  compelled  to  choose  between  a 
diminution  of  the  revenue  derived  therefrom  and  the  loss  of 
such  revenue  as  they  might  otherwise  secure  from  import  traffic. 

These  comments  and  explanations,  in  connection  with  the 
tables,  set  forth  the  main  features  of  the  situation  with  respect 
of  the  rate  differences  between  import  and  domestic  traffic,  and 
show  in  a  general  way  the  methods  of  inland  carriers  in  trans- 
porting import  traffic  from  the  various  ports  of  entry  to  interior 
destinations.  The  facts  and  figures  presented  are  believed  to  be 
accurate,  and  to  fairly  illustrate  the  rates  and  practices  to  which 
they  relate. 

The  Commission  will  be  glad  to  furnish  any  further  informa- 
tion that  may  be  desired,  either  from  data  already  collected  or 
with  the  aid  of  more  extended  investigation. 

All  of  which  is  respectfully  submitted. 
0  I.  C.  C  Rep. 
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Tablr  \.— Statement  showing  import  and  domeitie  rateton  tarimu  < 

from  ^"eto  York,  iV.  7.,  to  the  several  points  hereinc^fter  thawn,  iJ»  efed 
June  ;?4,  190S. 

1  Hates  in  conta  per  100  poundf,  unless  otherwise  shown,  C.  L.] 
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Tablk  1. — Sfniewent  Hhowf'ng  import  and  dom^Hic  rnfes  on  Vftrfous  commodities 
from  NexD  York,  N.  Y.,  to  the  sereial  points  hereinafter  shown,  in  effect 
June  ^4,  1903— CouiW. 
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NoTK.  — Will  include  cheap  tableware  Invoiced  at  prices  not  exceedinar  those  of 
Enjriish  crockery,  in  crates,  althouirh  such  shipments  may  be  marked  as  cnina;  also 
Includes  Knjriish  crockery,  in  pRcka^es.  other  than  crates. 

Domestic  rate  on  crockery,  in  l»oxes  or  slatte^i  boxes,  L.  C.  L.  from  New  York  to 
ChicflKo.  65  cents  per  100  pounds.  Domestic  rate  on  crockery,  in  crates,  barrels,  tierces, 
cjisks,  or  hovshi-ads,  L.  C.  L.  from  New  York  to  Chicaifo,  40  cents  per  100  pounds. 
Kates  to  other  points,  as  shown  above,  are  adjusted  to  the  New  York  aud  Chicaflro 
basis. 
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Tablk  2.— Statement  uliowinff  impart  and  dojnehtic  ratei  an  tariaui  eammodttim 
from  Portland,  ^fe.  {via  Grand  Trunk  Bailiray),  to  the  several  poinU  Atfrwii- 

uftt'r  s?iown,  in  effect  June  24,  190J, 

[Rates  in  cents  per  100  pounds,  unless  otherwise  shown.l 
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^  7ar4i  rftlM. 

PJist  uIbm  ..._^^.^*^ . . 

Second  ulufi^.  .,„  , ., 

15  per  tx.'Tit  \v.9&  tUaii  eeooncl 

ulrtBS 

ThirJ  cliias 

'^  iH^r  c-cnt   Ui«  tliaik   third 

vmi» ................. . 

Fourih  cliwfl 

Fifth  L'taaa  - 

WxiJi  UJltlM 


From  Pofituand,  Mx., 


ClMClnn&tU 
Ohio, 


15 


\h 


40 


43 

38 


la 


3W 

Ifl 
lit 
St 

in 


00 

5a 


£4 
3)4 


[DdiaaaTmlb, 
lad. 


GO 

se 

44 

41 

33 

S4 
30 


IB 
?I4 
*S 
]}« 

^ 

18 
11^ 
1ft 
la 
ift 
l« 
1* 

IH 
1« 
18 
1« 

la 
le 


56 

4fl 
44 

M 
Ul 
Sfl 


OniDd  RspldA, 

Ml^L 


18 
» 
1» 
18 
13 
16 
IS 
16 
1« 
lA 
15 
Ifi 
lA 

15 
lA 
IS 
15 
15 
IS 


t3 
U 
SM 

18 
18 
X7 
18 
U 
1» 
18 
1$ 
18 
U 

18 
U 
18 

U 
16 
16 


£4 


<&  a 
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Table  2.— Statement  tthawing  import  and  domeaUc  rates  on  various  commodities 
from  Portland,  Me.  (via  Orand  Trunk  Railway),  to  the  several  points  herein- 
after shown,  in  effect  June  f4,  J90S — Contioued. 


Ck)MMODmB8. 


Fkom  Portland,  Me.,  to— 


Chicau^u,  IJl . 
Louis vlUe«  Ky. 


II 


Peoria,  111. 


It 


EnatSL  Louis,  III 


^  E 


Aspbaltum 

Bagrgrinfir 

Bleach  

Brewers'  rice — 

Brimstone  (in  bulk) 

Burlaps **.^ 

Cement 

€lay .- 

Crockery  (in  orates) «*.. 

Fuller's  earth ,*.-^ 

Grecian  maffuesite  (in  bulk) 

Kaolin 

Muriateof  potash 

Salt 

Salt  cake 

Soda: 

Ash 

Carbonate , 

Caustic .,., 

Nitrate  of 

Sal 

Silicate 

Sulphate -,,h 

Sulphur  (in  bulk) 

ClOM  ratCH. 

Vint  class ...^, 

Second  class 

15  per  cent  less  than  second 

class 

Third  class .. ..... 

20  per  cent   less  than    third 

class - 

Fourth  class 

Fifth  class 

Sixth  class 


]8 
11) 
15 
IS 

Jtl 

]b 
];} 
Jt» 
]u 

15 
Itt 
15 
16 

10 
I& 

15 

]£ 
lA 
Ifi 
lb 
15 
IG 
16 


05 

hi 


ifl 


17 
2? 
19 
19 

m 

19 
19 
19 

sa 

19 
19 

17 
30 
17 
10 

ir 

17 

17 
17 


TO 

01 

3S 


6* 
J 
i 
6 
4 

13 
4 

4 
5 
9 

4 


ao 

20 

17 

20 

18 

20 

14i 

17 

20 

17 

18 

17 

17 

17 

17 

17 
IT 
17 
17 
17 
17 
IT 
18 


21 
£S 
ID 

^ 
19 

Jo 

St 
£1 
31 
£1 
21 
£1 
23 
£1 
£1 

19 

3& 
19 
ti 
19 
19 
19 
19 


4£ 

31 


1 
5 

a 
1 

4 
II 

4 
3 

4 

4 
4 

3 

A 

4 

2 
2 

I 


S3 
30 
SO 

!f7f 

a) 


as 


71 

61 
£6 

44 

H9 
&» 
ST* 


1 

3 
CI 

1 
A 

4 
13 
4 

:t 

4 

4 
4 

li 

4 
!f 
H 
£ 

1 


4 

4 
3 

£ 
£ 
14 
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Tabi.k  8. — Statement  Hfwwinri  import  aud  domestic  rate*  on  ttirioun  eommodUim 
from  /ifrtitffn,  Atcms.,  and  Portland,  Me.^  to  points  hereinafter  ekown,  in  efeel 
JuneS4,  1002. 

[Kates  In  cents  per  100  pounds,  unless  otherwise  shown.  C.  L.] 


COMMODITIKS. 


SOT* 

]5 
15 
\U 
1.1 


AspliBltutn 

HufTfrinK 

Bleach 

Hn'wers*  riw* 

nrimstoiie,  in  bulk 

liurla|>fl 

(^istor  hcaiiH 

Oment 

riny - 

Cro<'kpr.v : 

In  cnitCB  (see  notfl) 
KnKlish,  in  crates.. 

Fuller's  earth. 

Grecian   uiiifrui'site,  \\\ 

bulk  

Iron  pyrites,  i>er  ton  2.S40 

pounds 

Kulnit 

Kaolin 

Muriate  of  potjish  —  „„ 

Carbonate  of  potash 

Salt,  (\   Lm  ni  i  n  1  rn  u  in 

wei>rhtlntMirn'lH,:«l,0Of>; 

in  box«'n,  Micks,  or   In 

bulk.  40,000  pounds 

Salt  cake 

Soda  ash 

Soda  : 

!licar!»onate 

('austift  „,. 

Nitrate 

Sal 

Silicate 

Suli>hat<* 

8pietr<>l<.>is<Mi,  |H*r  ton  ..... 
Sulphate  of  aniiiKMiiu  — 

Sulphate  of  potash 

Snlphur.ln  bulk , 

Fcrro-iT»anMran<*M«,  pirtiJU 
Kerro  Pillci.n,  jht  ton  — I 

IMjr  inm.  per  ton | 

Ore.    iron,    chrome,    audi 

inanManctte.  |K'r  ti>n  ... 


Fiivt  i'Ims-*  SO 

S'cond  cIjhs 4< 

15  per  cent  less  than  sec- 
ond chi'ss tfl 

Third  chi.sM ,  3ii 

L'O  |>4>r  cent  1(  8s  than  thlr4i 

<*lass —  ST 

FourfhchiHs ,.J  S 

Fitlh  class '  L*0 

Sixth  class h»i 


Vkoh  Boston.  Mass.,  and  Pohtland,  Mb.,  to~ 


Cle^'clond, 
Ohiu. 


Q-£ 


^  I 
10  I 


::;1  i 

1A 


i^ 

la 

15 

it\ 

15 

£L 

ir* 

IS 

iri 

m 

ir» 

ih 

'2M 

ru 

\:> 

1l£ 

1*1 

IH 

•■^f^ 

;tii 

•2^i 

:[iii 

'^M 

]i\iK 

35*1     330 


Di'trolt.  Miuh. 

Toledo,  O.i 

CulLiinbU9»  O, 


IS 
15 


5fl 


9:k 

1 


CloclniMtl, 
Ohio. 


W* 
lb 
15 

1& 
15 


13 

]fi 

lli 
15 
15 
15 
15 
15 

15 

15 
Id 

;m 

31» 


flO 
53 

45 
41 

SI 

act 


IT 
IT 

n 

16 

3W 


Indlflim  polls. 
Ind. 


It 


Il 


13 

» 

15 

19 

I« 

as 

10 

tB 

U 

1» 

1« 

W 

S47* 

AM 

15 

m 

IR 

itt 

1£ 

tt> 

» 

M 

t:i 

It 

15 

» 

15 

IT 

15 

1» 

15 

IT 

15 

[fi 

IT 

I& 

IT 

15 

IT 

srt 

«ll 

lA 
15 

S 

U 

a 

sr; 

tit 

S7^ 

41t 

;ir» 

91 

3» 

411 

«5 

T» 

JU 

m 

4« 

51 

44 

IT 

» 

ai 

11 

v 

» 

tt 

XU 

Sf 

15 

4 

Itk 
11 

4 


5 
4 

s 

i:i 


t 
t 

47 

A 

4: 

47 

l» 


'• 
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Tablb  8. — Statement  showing  import  and  damestie  rates  on  various  eommodUies 
from  Bonfon.  Mass,,  and  IWlland,  Me.^  to  ptnnts  /lereinqfier  shown,  in  effeei 
June  S4,  i%?f— Conlioued. 


C0lfMOD[TL£8, 


AsphHUutn 

Ba»fghi*f 

Bleacli 

Bn»wtrs'  Hoe * 

liriinstuiit^  Id  UuLk 

DuriHp« 

Castor  bt-ttii*-, ,-., 

Ceineu  t >«  -,* 

Crock*  TV : 

In  Lritttesfeef^nrite) 
EiiifUsliJuuratOB-. 

Fuller 't^  (iurtfa 

CreclHU  uuMTDL-ftlte,  in 

bulk 

Iron  pyrltufl,  por  Lon  S,^ 

pouiiJa - 

KMinit 

Kaolin   

Murlau'  ^if  potash 

Carbunjiieof  (HiUwh 

Salt,  < :.  U^  Ri  i  n  { in  u  in 
Weill  lit  In  Unrr^'IOt^iU^OUU; 
in  btpxtijt*  Bookfl,  or  Id 

bulk,  4ii,UiJU  p<modd 

Bait  cu  lie -...*,,**», 

ScHlaash 

Soda: 

Uii-arbODnto 

Cai^t^tic *.,** 

Nlimte 

SI  I  iiiuo " '  /.  11" '  1 "  !T  " 
SuU>hHte   „. 

Splcirt'fi^L^'U*  poT  tiiti..... 

J3ulphitL>M)r  nmirioniii — 

t^UlphlHl'  ttli  (N^tJLMll 

Sulpliitr.  U(  liifLk  ..,. 

Fen  o  I  ]  >j  u  t^ii  ru-Hc.  pv  r  ton 
Fern»-iiilknii,  jjcr  ton..,, 

PiK  iron,  piT  Inn 

Ore,  ir*i»i»  cimjirw,  and 
maiiKaiK'Wp  fwr  Lull  >,,, 

rVfiw  rottit. 

First  ciuHH ..*. , 

8(HM>n<  L  riiiBs  ..____„„ 
15  |>(.>r  Hi-nt  lecu  thari  ie<s 

onil  cJiiw__  „...^.. 

Thlnl  ^]]tt>t« 

2^)  |K*r<viir  k^^lhan  ihtrd 

clase     ,..„_,*-* 

Ftiurtli  Haw ,«,„, 

Fifili<ru}*» . 

Sixth  I  liiBt 


FitoM  ilikB'n>£r«  UA39.,  AND  Portland*  Hk^  ' 


QrftnrUlaplda. 


l« 
1« 
15 

10 
M 

:» 
13 
15 

10 

io 

1« 

lA 
15 
15 

15 


10 
Aw 

:ii 


7S 


5a 


His 
4 

11 


Ohlua^*  III, 


Itt 
1« 
1^ 
18 
}ti 

jai 

In 

IS 

14 

1(» 

15 

15 
15 


13 
Ifi 
15 

15 
lA 
1» 
ih 

400 

]» 

4<JU 

itfo 


7JV 


7 
T 
17 


J5 


Pm>Hr,  IU. 


SoBt  St,  Louk, 
IlL 


ir 
:» 
II* 

St* 

£> 

M 
17 

so 

IH 

n 

IS 

j: 

IT 

n 
17 


U 
17 
17 

17 
17 
J7 

n 

IT 

i: 

i  j  JT 
U  IH 
■     4W 

410 


7* 

5ii 

43 
»7 
JII 

m 


ISO 


:^ 

4t*5 
411;; 
4«5 


HQ 


:^1 
17 
ti 
111 
]fl 
£» 

17 

:si 
Iff 
i: 

19 

SflfT 

n 


in 

n 
i: 

17 

n 

IT 
17 
IT 
17 

17 
17 

44H 
4i;» 


!£l 

SI 

33 

ai 

£1 

21 

;k3 


^0 


« 

4 
B 
10 

« 

14 

la 

ft 


0 


4 

A 
4 

lA 
4 
4 
4 

I? 
II 
10 


104 


4 
\ 

a 

s 
14 


Note.— Will  include  cheap  tableware  invoioed  at  prices  not  eioeedlmr  thote  of 
Enirlish  cntckcry  in  crates,  altboujfh  such  shipments  UMjr  be  marked  ^  ohliui;  Also 
includes  Bnjfiisii  crockery  in  paclaiires  other  than  orates. 
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Table  4. — Statement  H?iowing  import  and  domestic  rates  on  various  commod 
from  Philddelphia,  Pa,  to  several  points  as  shown  belau>,  in  effect  June 

J90e. 

[Rates  in  cents  per  100  pounds,  unless  otherwise  shown,  C.  L.] 


Fhom  Phii^dblphia*  Pa,*  to— 

CJcvoland, 

Ohin, 

ritraburjT.  Pa- 

Deti^lL,  Mid 

Toledo,  Oh\i 

GolumbuB*  01 

rmfMuuiTiisa. 

M 

1 

II 

I— 1 

S 

1 

s 

n 

i 

^' 

^ 

^ 

5 

0 

Amfnonla,  BU]pbate  of - 

AfiphftitUED 

i:i 

la 

n 

13 

11 

lis 

"iti" 
"n" 

"ii " 

13 
13 
IS 

"19" 
"13" 

"li" 

"  "  i" 
a 

""a" 

J3 

"id" 

13 
H 

10 

IS 

11 

18 

10 

14 

la 

J3 

13 

S41 

13 
13 
13 

10 

11 

13 
13 

13 

la 

13 
13 
IJ 
13 

18 

14 
IS 
S& 
21 

IJ 

SI 

M 

5*5 

16 

H 

sn 

£t 
15 
15 
18 

14 

U 
U 

H 
14 
it 
14 

U 
14 

311 

IB 

Ba^tfL'itf ^ — 

BJeach   

yd 
n 

11 

Vd 

i« 

11 
13 

'%* 

13 

13 

13 

23 

11 
16 
^ 

U 
U 

10 

19 

14 

3*4 

14 
li 

1ft 
14 
U 

7 

I 

7 
1 

I 

3 

a 

i 

1 
Si 

1 

IlrnnfltoiH;*  crmJ*?,  Jo  bulk.... 

RurJaiiB 

CoAUtr  iitmia — 

C^muiit 

Clay 

(.'ruckury : 

Dimirion(Bee  note).._. 

EniTiiflh 

Fuller's  earth                  ^    - 

Iron  pyrltfSf  \Uit  ton, ,,, 

13 
1^ 

ITS 

IS 
]3 
13 

200 

3Si 

KaiTiit 

KU()Mn     ... ., , 

Ure,   iron,   L*hrome   or   raan- 

fmnt'Hi\  ptT  tun. 

Vutash: 

Ciirbonate  ol 

S91 

Itfi 

MurlatL^  of  ..^^     ,,,.,..... 

Sul^phat-f^  of 

HRt',  tnvw«r's 

Salt,  ijitiJvniU  iu  baiwlH.  itO,- 
iXH^;  In  hox^A,  sucks,  or  hulk, 
^lJ,0On  iiouuds ^ 

n 
la 

VA 
13 

1:1 

13 

m 
la 

13 
14 

11 
14 
U 

U 

14 
1» 
14 
li 

14 

Ifl 

3 

1 
1 

} 

1 
1 
1 

30 

11 

la 

» 

1 

Sak  cake  .  .      ^_-. .  *    . 

Soiki  Hshr. ^,.^ 

li^oda: 

Hlcnrlioaate 

Causti(j     ..  .    .... 

WItratfi  of. 

13 

10 

3 

Sul     

S^illcflte .._. 

Sulplmtc 

goo 

14 

:iS8 

15£t 

ncao.   Biilcon.  iJig  iron,  per 

tnn  „„,,„„„,. — 

tiulplmr,  cnidu.  In  bulk  _. 

9  I.  C.  C.  Ri 


RATES  02s   IMPORT  AND  DOMESTIC  TRAFFIC. 


675 


TABiiE  4. — Statement  showing  import  and  domestic  rates  on  various  commodities 
from  Philadelphia,  Pa.,  to  several  points  as  sJuncn  below,  in  effect  June  f^, 
i96'5— Continued. 


CCJliMODITFEri. 


Nlg« 


ATrmimfH,  aiiLphaVeor 

Asp  liulMim,  „.,,__ _ 

Huvtflntj^ ,_,- 

nkiiHi _..  

Urimsroiir*,  urude,  In  bulk, 

Burltips  ---„, ....... ,.. 

CHfltor  btninfi , .* 

Ctment, 

Claj  

Knglitilj  ._^^^ 

¥\\ I li-r  I*  mrtlli  ..„. , 

trcm  pj^rlti'fl,  pur  ton 

Kalnil ,,,^,., ^, 

Karlln..... 

ilnjrni'tflte*  Gr^-dttn,  In 
or  bulk 

KidnraL%  \^t  Con , ,  ,^. . 

TiirhiiTirtt^?  f)f , 

^[ijrfflt<5  of  _..._^.._.  ..^.*. 

f^uiplmlunr 

Hill?,  hrrxvers', 

f^lr,  mimrtil,  In  UurreJs,  3(1. 
imo:  m  hoxiH.  9a{.'ks,  or  bulk, 

ift.iWi  puunc^s 

S*i]r  irnKr 

HodH  uah..  

HiLiivtKmate  

t*JlUSTJL*    ., 

NUrrtTi^of 

Sal     

siik-atit 

Sulphiiti* _._ 

nese,  sllicfm,  j>iv  Lruu,  per 

tnn  ,.„.,„„_ 

Sniplmr.  crudu,  Jn  bnJk 


From  Philadelphia,  Pa.,  to— 


aociDDatlp  Oblo. 


^     I    Q 


]3 


in 

YA 
U 
Id 
IN 
U 
13 

14 
U 
V\ 

art 
\\ 

\\ 

13 
It) 


11 


u 

so 
a* 

rr 

15 


JT 
17 
30 


Id 

U 

U 

14 
U 


5   £ 


1 
e 

4 

E 

10 
4 


IndJaaapoJU,  Ind, 


13 
lt$ 
14 
13 
14 
ItJ 
1« 
11 
IJ 

It) 
U 
]:t 

YA 
13 

14 
13 

i:l 

Id 


Jl 


17 

IS 
17 

17 

JO 
IH 
IK 


I  CITM 


5   I 

IS   "^ 


IS 
I 

12 

4 

4 
3 

llf 


Grand  Hapfds, 
Mlob. 


13 
I*t 
1« 

14 

11 

lU 

10 
U 
VA 
30rri 
];) 

13 
14 

ma 

13 

ID 
i:i 


344 
14 


IT 
2ftfl 

n 


a»s 


1^ 

^  E 


H 
1 

1« 
U 
6 
4 

11 

m 

H 

4 


U 
A 
II 
ft 


4 
14 


40 
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Table  4  —Sfatement  Hftoiring  import  and  domentic  rates  on  tarious  etnnmodUim 
fmm  Phdndelphid,  Pa.,  to  Mreral  points  a«  nltown  bdaw,  in  effect  June  t^ 

7iW;?— Continued. 


KhOM   PlIlLADKLPhiA,  PA^  Wi- 

- 

Chtcftflro. 
I^ubvUlc 

lli.. 

Pc 

^rU*. 

IlL 

PAiAt3LLouli,tlL 

(NiMMODITIKS. 

•S 

o 

i 

1 

E 

II 

i 

1 

It 

i 

tj 
1 

II 

il 

e  "" 

3« 

s 

l-H 

2 

c 

Ammoiihi.  Kulphato  or 

lit 

11 

la 

27 

IS 

AHoluiltiiiu           .. -- ..... 

111 

1^ 

]>t 

:t 

IS 

111 
1H 

If) 
1-* 

11 

f 

liiifTKi'iff     

> 

Bleach 

4 

Uriinstoiic.  rriide,  in  Itiilk... 

u 

::^t 

W 

in 

:.M 

10 

n 

n 

10 

Burlaps 

\\\ 

let 

i: 

|M 

;F7 

in 

in 

w 

9D 

(?aan)r  iK'uns 

!,■* 

:>i 

itj 

at 

:tt 

11 

:*l 

91 

13 

]| 

1 
h 

n 

13 

.11 

A 

h 
1.1 

15 

10 

SI 

» 

Clay         - 

• 

Crockery : 

(JoiMinomscM?  iiotci  

14 

Knjriish 

Fuller  Kcarth 

It 

1?* 

lit 

i.-i 

5 

IT 
1-1 

SI 

11 

4 

Iron  pyriKt*,  per  ton 

?^n^ 

:im 

\m 

L'^e 

ai-'i 

11^1 

1M7 

au 

lit 

Kainll    

-■u 

I 

'N* 
S 

fl 

Ifi 

14 

11 

V 

Kaolin 

i 

Majrnesiti',  Grfciaii,  in    ba»fs 

or  hulk  

\  1 

IS 

A 

Irt 

31 

4 

IT 

3! 

4 

Ore,  inai,    chrome   or    man- 

jfam-s.',  pi-rton 

\^\ 

\\\i 

*.iU 

3>t 

C^ 

W 

^0 

489 

Wl 

Potash: 

(.'arhoTJiite  of 

i:l 

::s 

15 

V^ 

ai 

to 

t-ii 

33 

IB 

Muriate  of    

\^ 

xii 

7 

|h> 

?j 

7 

1.^ 

S4 

* 

Sulphate  of       

i:t 

111 

7 

Vy 

«" 

7 

Jfi 

:» 

ff 

KIco,  »)rewers* 

111 

Zi 

7 

(M 

^ 

h 

IV 

ifT 

It 

tialt,  nuneial.  in  Imrrels.  :Jii,- 

tlOii:  ill              sacks,  or  hulk. 

jniiikk  pounds 

1  \ 

IS 

7 

12 

:jn 

H 

It 

SI 

ft 

Suit  fake           

It 

111 

:j 

15 

'-11 

15 

=1 
10 

4 

S(Mla  ash 

Soda : 

liicarlionate 

4 

It 

in 

Ei 

1> 

an 

A 

IJV 

SI 

4 

Caustic 

lit 

\\\ 

\i 

r> 

IS 

\\ 

I& 

IB 

4 

Nitrate  of 

|:i 

^ 

].-! 

iri 

\\\ 

J II 

J-'fc 

'S\ 

IH 

S.il 

1.; 

111 

:t 

ij-i 

JK 

M 

1.^ 

IV 

4 

Sili«'!il»'    

ri 

111 

w 

i:^ 

IS 

:i 

]fi 

1f> 

4 

SuiphaW 

\\   1    lip 

;t 

i^ 

it« 

J 

\\ 

1» 

4 

Sp'eK«"lcis«'n,    ferro-m  a  n  y  a  - 

iu*se,  sdictm,  ])nr  iron,   per 

toil 

.'Aj^i    nil 

H*rf) 

4110 

iVi 

M 

iS4 

4<4 

£9 

Sulphur,  crude,  in  bulk     .... 

n 

*j:-\ 

u 

ItJ 

'*A 

IQ 

i; 

S7 

10 

NoTK— ^Vill  inelu«l»"  eh. -up  rabl«*ware  invoice  1  at  pric  •«  not 
:n^li>h  crockery  ni  er:ilt's.  aiihoiiun  huch  shipineiitN  may  lie  iiiiirl 
U'ludcH  Knjrlish  mu-kery  io  p.iekairi^sjitlur  ttian_«M^iit«|iK; 


pxorc«llnfr  those  of 

iiiiirked  110  "Cblui;" 


9  T,  C.  C.  Rep. 
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Tablr  5. — Statement  ahowing  import  and  domestic  rates  on  various  commodiUtH 
from  Baltimore,  Md.,  to  the  several  points  hereinafter  showny  in  effect  Jnne 
24,  1902. 

[Rates  in  cents  per  100  pounds,  unless  otherwise  shown*  C.  L.] 


From  Baltimohe,  Md. 

,  TO— 

i2Wy 

iOand. 

Ohio. 

Pitubmv,  Piu 

Detroit,  Mich., 

Toledo,  Ohio, 

Columbus,  Ohio. 

Commodities. 

1 

1 

li 

1 

^ 

if 

1 

a 

^ 

Amtnonla,  sulphate  of ..„ 

tS 

15 

3 

IS 

IT 

fi 

Asphaltum 

10 
15 

n 

3 

BaKfirintr 

Uleach 

13 

IT 
10 
U 

Id 

ri 
It 

no 

\h 

)H 
13 
19 

1ft 
18 
13 

13 

7 
1 

T 

1 

a 

1 

3 

J 

1 

lii 
13 
13 
15 

n 

10 

u 

In 
13 
12 
lH7i 
15 
\t 

13 

IS 
IS 
12 
15 

11) 
IX 
\t 

It 
13 
13 
13 
13 
12 

13 

13 
17 
£4 
30 
13 
13 

13 

14 
13 

13 

201 

30 
li 
li 

n 

IS 

13 
IS 

la 
13 
jin 
13 
13 
13 

17 

7 
1 

Brimstone,  crude,  in  bulk 

4 

Burlaps    ^,.*,» 

15 

"16" 

la 

3 

0 

Castor  beans        

;| 

C<*nient  

Olav    ^ 

I 

Crockery : 

Common  (see  note) 

■ 

!i 

EnK'Hsh  (see  noie) 

13 

15 

t 

7 

Fuller's  earth    

] 

Iron  pyrites,  per  ton 

Ivainit                

U7J 

180 

aai 

Kaolin      

1 

Matjnesite,  Grecian,  in   bH^ 
or  bulk 

Ore,  iron,  chrome,  or  man- 
ganese,  per  ton 

13 

2«0 
1ft 
13 

ft 

I 
I 

S21 

StN» 

4S 

7l> 

I>ot«sh : 

Carbonate  of ^. 

H 

Muriate  of 

:! 

Sulphate  of -. 

3 

Uico,  brewers' 

a 

Salt,  mineral,  in  barrels,  <*!,- 
UOO:  in  t>oxes,  sacks,  or  bulk, 
40,000  pounds 

11} 
IS 

t:: 

13 
IJ 
\^ 
\^ 
V> 
I'l 

S34 

13 
]:i 
13 

13 

n 

1-t 

13 
13 

1 
1 

i 

I 

4 

1 
1 
1 

10 

11 

1 

3 

Salt  cake 

1 

Soda  ash      ..., 

Soda: 

BicarlM)nate 

I 

Caustic .... 

1 

Nitrate  of .,. 

la 

la 

3 

0 

Sal 

t 

Silicate 

1 

Sulphate 

T 

SpicReleisen,   ferro-m  a  n  ir A^ 
nese,  silicon,  and  pig  imu. 
per  ton 

Sulphur,  crude,  in  bulk ,. 

m 

i£V» 

1.W 

3U 
4 

i»  J.  ('.  C.  Kep.— 44 
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Tablk  5. — Statement  sliowing  import  and  domeetic  raie$  on  varioui  eammodUim 
from  Baltimore^  Md.,  to  the  neteral  point*  hereinafter  $hown,  in  efeet  June 

24,  i5W-?— Continued. 


ro3i»Ot>rriKS. 


Fnox  EALTmouE,  Hd^  tu^ 


CJncjDuatJ,  Ob  Jo. 


AmmonlrLi  autpliate  or. ...... . 

Anphaltum 

BflflnriiifT 

Bleach 

Brimstone^,  crude.  Id  bulk-... 

BurlapA 

(lastor  bet*na  .  .,--.._„ 

Oement..... 

(;iay 

« 'rookery : 

Common  fsec  note) ... 

Enif  liflli  ^floo  tioUO  . .  —  „ 

Fuller's  I'Hrf  h  . 

Iron  py  rites,  iK»r  ton, 

Kainit 

Kaolin 

Maflrncffirt;,  Grecian,  In   ba«« 

or  bulk .. 

On),  lrnn«  ijitart^rncs  or   maiL 

franoM.\  iM*r  tnn, . . 

Potash ; 

CarboiiHtc  i*r. 

Murhito  or___, ... 

.SulplmLo  nf 

Riit),  bre wum* 

Salt,  mlm-rul.  In  tinrrel^  :ifv 
(HiO;  in  boxw,  Bflrkx,  cirbuJk 

4<>.0(W  poumJi! 

Salt  cake 

SiKla  ash — ....  .  -   . 

Soda: 

Bicarlionato   ....-      

CauKtic ._ .-  -....H 

Nifrutcnf 

Sal     .. 

Sllir^^tt- 

SuJplmtc ..... 

Spl<'fn'lL^i*'ni  ferwi-Tn  a  n  )r  «  - 
iK'sc,  FiiUcfm,  Hiicl  pljr  iron. 

IK*r  t^iri 

Sulphur,  cniiU',  In  bulk     .... 


IS 


W 
12 
13 

in 

17 

10 
13 

15 

13 
\t 
IKTl 
IS 
\t 

i:{ 

]!f 

1:! 


IV 


IS 
12 
IS 

li 


23 
14 

U 


u 

14 
i:i 

14 

i:t 


si 


14 

aK    I 


I 


1 

A 

4 


£1 

u  I      a 

in  ,      4 

14  J 


II 

itE  ;      4 

If)  4 


44 

4i 


Indiaiui|>ulU>l>a<)- 


IS 
15 

lA 
13 
13 
15 
IT 
10 
1! 

1ft 
13 

\m 
la 

14 

IS 
It 

la 


30 

ifl 

u 

:» 

3D 
ffi 
H 
lit 

la 

IT 
IB 


lA    I    SO 


HI    I     IH 
13    J    14 


\t 
IS 

la 

13 


10 
14 

U 
14 
14 


»]3    I  iUH 

n  '  3U 


It 


K 
H 

4 

10 

US 

4 

ft 

4 


la 

t 


Ulcta. 


IS 
]« 
lA 

la 

18 

IS 

IT 
10 

ia 

lA 
13 
13 
1«71 
13 
13 

13 


ai 

M 

3t 
14 


IS 
IB 


IB 

IB 

IB 


IB 


Id 
W 
t« 

IB 
14 

IB 
14 
14 
14 


CI 


^  E 


* 
1 

3 

« 

4 

11 
11 
4 

Ml 
B 
4 


U 

B 

4 


t4 

1 
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Table  5. — Statement  showing  import  and  domestic  rates  on  ta/riouB  eommodiUes 
from  Baltimore,  Md.,  to  the  several  points  hereinafter  shown^  in  effect  June 
^4,  i5(?;?— Continued. 


COimODITUS. 


AromDnlH.  fiuLpbate  of 

AHphnltum  _--*^, *  -... 

BaufKing 

Blpuuh _ 

BrlmNtone,  crude,  iQ  buLIc 

Burlupn ^^ 

Crt9t<^r  bcanft 

Ccmetit ,-, 

Clay 

Onokery: 

rommnn  face  not^) 

Enirheh  («wj  note) 

Fuller  fl  earth 

Iron  p3rlt^,  per  ton....*.. 

Kalnit 

Kflolln -., 

MBgne«iUs  Orecfan,  In  hags 
or  bulk  , , ^. 

Ore,  irt>D*  chram«,  or  tnan- 
ii:ani7iw,  ijoi- ton  --..„-.-,.. 

Pc^tft&b  i 

t:&rbonHtH  fit. .^.—^ 

Muriaio  ot ; 

^*ulphftto  of-,, - 

Hiro.  browi^ra' 

Salt,  mlntritl.  In  hurrclB,  **>.- 
(MM);  inl>oJC(.^«iivickfi,  orbuJk* 
W.UBI  ptjyiids, .---.--, 

Salt  uiki^  ,---^ , 

Soda  uflh , ,, 

8odii ; 

PJJcurbouale 

CS»unUe._. .„....„ 

Nltrato  of  „, 

8ttl 

Mllicttto 

Hulphuie  .__ _. 

SjiirtrelelHt'ii,  rcrtMvman trn- 
nt»t'.  «lHc4>o,  and  ptfiT  Iron, 
por  ton  ... ,„--, 

Sulphur,  crude,  tii  bulk 


From  Bai/tucork.  Md., 


CbJcafTO,  UK, 
LouLavllle,  Ey. 


13 

1J> 

15 

n 

13 
1:; 

12 
12 


300 

13 
Ht 
13 


1» 


li> 


3»1 


to 


2ft>  I    lie* 


17 
390 


7 

7 


IT  7 

1ft         :i 


a 


so 


ptiOTitL,  m. 


14 
17 

17 

u 

15 
17 
lU 
LI 
U 

IT 
lA 

14 

414 
"li 

u 

15 


1ft 


1A 

S5 
17 
35 

:iA 

30 
19 
19 

30 
30 
10 

3Sa 

:fi 

19 
19 

43.1 

30 
:st 
;;i 
55 


a? 


i» 

15 

5 

113 

7 
5 


,t5 
10 


U 

IS 
1« 
J4 
16 
IS 
20 
li 
U 

J8 
1« 
14 
££7 
J4 
14 

1« 

H 
14 
14 

IB 


4(H 
la 


St.  Louis,  111. 


It 


so 

34« 
SO 
30 


IS 
9 
8 
4 
10 
SO 

a 
» 

ft 

14 
16 
« 
119 
9 
0 


104 

Itt 

» 
Ft 


A 
A 

4 

« 

4 
IH 

4 
4 
4 


10 


Note.— Will  include  clicai)  tableware  invoiced  at  prices  not  exoeedinflr  those  of 
Encrlish  crockery  in  craten,  although  such  shipment  may  be  marked  ** China;*'  also 
includes  Rngrlish  crockery  In  packajres  other  than  cratt^s. 

9  T.  C.  C  Rep. 
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Tablb  6. — Statement  sltowing  import  and  damestie  raten  on  variotu  eammoditim 
from  Newport  News,  Va.,  to  oariou*  points  »Iu>wn  Mow,  in  effect  June  S4, 
190e. 

[Rates  in  cent^  per  100  pounds,  unless  otherwise  shown.] 


COKHaUlTIEfl, 


Fkox  Newport  News,  Va.,  to— 


Clcvolnnd, 
OhJu- 


Uetrolt.  Mich., 
Columbus*  0, 


dodntiutl, 
Ohio. 


IndiftiiMKilK 


Ainmonlfl,  sulphnto  of.„ 

AffphitLtum    .._  ._., 

Bflif firing  and  burlaps 

meach __._ 

Rrt*wer>  riwj 

Fi  rt?p  ri>nfl  nv—h  u  1 1  d  1  n  ff 

tiJe^  per  tfm ..„„ 

Suit  ^mzi^d  brick,  |icr  ton 

liriciiAtone  In  bulk.., 

CViflKir  hwins .. 

Oemeat .„--.. 

Clay 

TouL   fuctoKfi  or  jr^ouac] 

anthnn:itii  onul.. 

nn>cln^ry»  in  crnttTs. ,. 

Karth  paltit,  in  Iron,  or 
ocherdry,  tneack^.  bar- 

^p^«,  lH**fe,or  tiutk .. 

FulkT*a(.Tirth „,.,„„ 

Ornolun  muffnes[to»  In 

bulk 

Ir<m  pyrlt«(*  per  ton  £.»40 

pn^jnils „.„ 

Kalriit 

Kanho , 

Papi-r: 

lluiHInr   or  rnofiujr^ 
in  rollH,  bumlkst,  or 

tTKlVft  . ....... 

Jtlntlniir,   M»  n,  m»«    Id 
huridirn,   orutPA.  or 

lM)X*^ll  -  --. ., 

WmpphiH^.  IL  o.  fi.,  Ln 

WmppiOfft   Htraw    or 

laanijD,    In    rol  Lb< 

bunilU'H,  or  fratt'fl .. 

Wmppin^r^wfriiil  pulp, 

in  riTiliinr  hundion 

Ph^!4phJLtl^  (HmuonrrHfoil 

rotHflhi  njutliitv  and  sul- 

pliatL' _  „ . 

Siilu  mill.  wL  in  barrr^la, 
^]i,Uli>;  in  hiixi'y^  HHtrka, 
or  bulk*  4IUHNJ  pt>uMdB. 

Silk  L'liki" ..,. 

±^>dji : 

lilcurlxiniifi-  __.^_.„. 
NlTrmc 

^fHla     IL4ll,     yiiitUi      EilllOttt^, 

Hul]ih)]ti-,    i-iiijHtlc\    and 


1£ 


le 


U 


U 


l« 


17 

i;i 
n 

^1 

17 
30 
Vd 
18 


18 
17 
10 


1« 

J» 

u 
It 

10 


30 


15 


30 


Ifi 


u 


t^pjcvtlt  iSL^ij,    per  Um    uf 

i;.J4lf  pciuihls 

Starrh 

Sulpbur«ln  buJk..^ 


Li! 
11 

IS 
12 


13 

16 

S94 

u 


13 

13 

1S7* 
1£ 

i:; 


IS 
111 

i:i 


13 

17 

381 
U 
13 


1 

4 

IttGl 
+1 

I 


13 
1871 

n 


s 
ft 

luni 

i 
t 


13 
» 


'»■ 


11 

n 

1* 

a 

1 


4 
B 

4 


4 
U 
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Table  6. — Statement  allowing  import  and  domestic  rates  on  various  commodities 
from  Newport  News,  Va.,  to  various  points  shown  below y  in  effect  June  2^, 
i5(9^— Coutinued. 


r>>M3fQUlTIER. 


Amrnonirt,  aniphHto  of.. 

A^p^jAltum  .  .,.  „-. 

Itoirirlng' and  burliiiM 

Blfliiuh    -., 

nn-werV  vU^.. 

Ffrfpmntlnjf— bu  I  IdJnirj 

tUvMHJr  ton ..... 

Salt  K'Ntzi^rl  brick,  iwr  top 

|{rlwist4inc\  in  bulk 

Cu^tor  Detins _ 

Omtint 

nay 

Ccml  fflL'lTi(?B   or  ffround 

iinthruvitu  uoiii ,. 

Criiek*  ry,  in  trurw 

Riirih  puint,  In  lri.\\u  or, 
ocher,    dry^    In    fmck^ 
li^rTvIs,  bi^jTSt  or  hulk 
FulJ<*r'«  cMirth  —  ..     . 
Gri^clun  niai^nt.'Aitr,  in 

bnik 

Irufi  pyrlk'saH-r  t<>n3.:i40 

pijunda ,_. _.., 

Kiiliiii - 

Kaolin    _ 

Prtr'ur : 

rhlUdlniT   or   inoflti>c 
hi  r(ilLs>  bundles,  or 
cmtt^.---..  ..... 

I'riDtinif,  II    o.  a.,  iu 
rmn^Jfs,  crates,  or 
bojto^    ... ........ 

WrnpvJnjf,  n.  o,  s., 

bundk^  orcrat^a 

\VrHp|>inkr.   straw    or 

iniinllH,    in    rolls, 

btiml]^^?,  or  trrflU-i^ 

Wprippioir,wnod  ihiIel 

Ji]  rnlU  '^r  himdlo^  . 

PhMsphttlo,  L-itnwntnitJ'd 

Poinsb,  jnnrlAte  nml  suJ- 

plmte ... ..... 

Salt,  min  wi.  In  barreU, 
:jii.OiiU;  in  bnxua^  nuok^ 
or  bulk.  4IKOO0  pounds.. 

Salt  «ikr 

Soda; 

Uicurbonatt^ 

mtntte 

Siiita  aali,  aoda  silicate, 
nuiphato,   caustic,   and 

tffll _. 

Spi(*(fHPlsen,  yyox  ton  of 

'^^^  [iriunda _.. 

Htjiroh  .... 

Sulphur,  in  bulk. .._.. 


FftOK  Newport  Kbws.  Va-,  to— 


Grand  Haplds, 
Mich. 


Jfi 


la 


19 
16 
IS 

u 

10 

sw 

J9 

'Zi 

la 


u 


iti 

4S54 

IW 
Ifl 


1 

4 

:i 

4 

4a 
*i;H 

H 

7 

e 

4 


Chicaf^^  tlL 


16 


IJ 

1871 

1^ 


53 


23 


13 


la 
5 


^a 


10 


7 
lfi2i 


Peoria,  nU 


14 

15 


as 


11 


EftRt  St.  Louis, 
111. 


IH 


80 


1« 


li 


10 

4 

rt 

58 

8 
10 

s 


IS 


1ft 
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Table  6. — Htatement  tJiomug  import  and  dcmestie  rata  on  tariouM  eommcdHim 
from  Netppoft  Nevfn,  Va. ,  to  various  points  shown  bdow^  in  pftei  Juiu  i4, 
ISOg—Conilmim]. 

CLASS  KATES. 


From  Newport  News,  Va..  to— 


Buffalo,  N.  Y. 

PitUbunr,  Pa, 

Clov«UDd,  OlUo. 

CL.AHHR8. 

b 

:  h 

^                J 

M 

o 

o 

Import.    1 

e 

1 

6 

^1 

4 

1 

a 

II 

Note 

Noto 

1 

II 



E 

M 

S3 

Q 

a 

B 

iS 

1  S 

a 

B- 

Flnit  class        

30 

n 

3] 

J!* 

ifl 

4« 

4:: 

4A 

3H 

47 

Second  class 

16  p«*r  oi'iit  less  than  sec 

ond  class 

S8 

\f 

HI 
13 

2fl 

441 

u 

H 

40 
3A4 

Third  clas8 

£1 

80  |)or  cent  kfw  tlian  thlr^ 

ohuv  

oo 

a^ 

]] 

32 

*»H 

0i 

sa 

304 

Fourth  clusH 

It) 
m 

L3 

2W 
U4 

1« 

V 

1)4 
IS 

J5* 

4. 

IH 

5i 

Fifth  class 

Sixth  class 

1 

From  N 

tSWPO 

KT  Nl 

ews,  Va.,  to— 

Dctmiu  Mich. 

Toil-do,  Ohio. 

CLtidnnati, 
nhio. 

iDdlftlUf 

J  nil. 

M>ll« 

Cmewkh, 

Import. 

=  , 

^ 

% 

'B^ 

i 

? 

- 

ti 

S 

el 

^ 

1^ 

t5 

i 

^t 

l! 

§ 

« 

s 

1 

as 

1 

1 

Mi 

1 

1^ 

1 

P 

B 

1 

First ('Ihrs        ^-^    - 

u 

4a 

54 
47 

4U 

47 

3 

i 

40 

47 

47 

Btmnd  chiflft 

irjiHi^r  oc tit  I<WB  than 

si'C^xnl  v.\a» 

srt 

« 

arti 

40 

31 

*..-#^ 

Thiriltiiflw  . 

34 

fic 

»e 

art 

3t( 

4t 

i» 

44 

■ 

aOwrcent  k-sstbAU 

irr 

£U 

a* 

a» 

.^.. , 

Ffmrlh  cidM 

2fi 

u 

:r4 

£4 

JM 

37 

» 

» 

M' 

Fifth  tJa^ 

:i] 

!» 

xu 

a> 

19 

«t 

»***. 

B» 

SI   ._._ 

Blitb  ahtan 

lli 

17 

17 

17 

ilf 

U 

n 

iH  _._. 





, 

. 

. 

8cc  note  1  and  note  S,  pave  633. 
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Taulk  6. — Statement  nhowing  import  and  domestic  rates  on  nariovs  commodities 
from  Newport  News,  Va. ,  to  various  points  shown  below,  in  effect  June  S4, 
/.Wf— Continued. 


CLASS 

RATES-Continued 

From  Newport  News,  Va.,  to— 

n^r- 

ChiCiiffo,  III. 

lU. 

EMt  fit.  Louts, 
IlL 

i 

B 

6 

^ 

^i 

^ 

Import.) 

1 

i 

7ft 
04 

«3 
68 

II 

Import. 

1 

= 
e] 

o 

1 

61 

.  1  s 
1    i 

67     fi9 
67  I  6t 

^      9i 

77  1  7» 
fl6  ^07 

i 

First  cUiss 

54 

— 

Second  class   ....^.^.^.  .... 

15  per  cent  Ics^  ihaneecoml 
class    ... .  .^^^.. 

Third  class _ , . 

45 

4\ 

40 

47     43 

— - 

6£ 

4a 

61  ;  65 

61 

20  per  cent  ]i^  than  Ibird 
class _ 

Fourth  class 

ti 

3« 
]« 

"" 

2fl 
21t 

!»,  SO 

ys- 

33 
S3 

y." 

30  '  »£ 

36 

Fifth  class 

Sixth  class 

NoTK  1.— Applicable  on  import  shipments  in  force  from  May  16  to  November  16  of 
each  year. 

Note  2.— Applicable  on  import  shipments  in  force  from  November  16  to  May  16  of 
rach  year. 


Tahlk  1.— Statement  showing  class  rates,  import  and  domestic,  from  Montreal^ 
Que.,  Quebec,  Que.,  and  Halifax,  N,  S.,  to  Chicago,  III. 

[Rates  in  cents  per  100  pounds.] 


To  Chicago,  III. 

From- 

Class  1. 

M 
54 

75 

85 

Class  2. 

68 
47 

63 

76 

Class  3.  Class  4. 

Class  6.  Class  6. 

1 

Montreal.  Oue. : 

Donx'Stic 

45 

37 

49 
60 

31 
27 

36 

45 

28              22 

Import     

23              21) 

Quebec,  Que. :  a 

Domestic 

Halifax,  N.S.: a 

Domestic 

31    1         27 
38    i         dS 

1 

a  No  import  rates  on  file. 

The  import  commodity  rates  shown  in  the  precedinfir  statements  as  applyingr  from 
New  York,  Boston,  and  Portland,  to  Chicago,  111.,  and  points  in  the  Middle  West,  also 
apply  from  Montreal.  Quebec,  to  same  points. 

There  being  no  domestic  commodity  rates  applying  on  the  same  commodities  cov- 
ered  by  the  import  tariffs,  no  comparison  of  import  with  domestic  rates  on  such  com* 
mo<lities  has  t)een  made  from  Montreal. 

9  I.  C.  C  Rep. 
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Tahlk  8. — Stutement  showing  import  and  (fomestie  rates  on.  various  eommoMies 
from  Xfifi  Orleana,  La.,  to  T'exas  amnnou  pf/ints,  in  effect  June  S4,  190S, 

[Hates  in  oi>nt«  per  100  pounds.] 


TOMMODITIKS. 


Ale  und  porter.  In  kI^ias,  packed,  o.  r.  b. 

litter,  in  Kii>>**9,  ixioked 

litifrs,  hurinp,  v unny,  or  Jute,  in  hales  or 

tiuiulles.  stniiffht  or  mixed,  C.  L 

Rurlnps.  in  Imles  or  bundles 

liiitr^ingr  for  baiiiner  cotton,  in  bales  or 

rolls 

liieachin^  powder,  n.  o.  s.  (s(Hi  also  Soda) 
riiicory,  in  double  bu^s: 

Ground 

Not  roH8t<"d 

China,   niujolica  and    ])orcelain   ware 
o.  r.  b..  \  iz. : 
In  barrels,  boxes,  casks,  or  tierces. . 

In  crates 

China  <?lay,  in  casks 

rhloride  of  znic , 

Crockery,  o.  r.  b.,  released  (value  not  to 
<»x<;ced  $500  per  <'ar).  viz. : 

In  barrels  or  boxes 

In  crates,  !ier(K?8,  casks,  or   hojre 

heads  

Cotton    \iWvv:  goods   (as  desiTlbed    in 

note  1.  p.  r>) 

('yanide  of  pot4issiuin 

I)ni>rs,  n.  o.  s.,  in  boxes 

I>U(  k,  cotton,  unbieacbiKl,  in  bales  ... 

Dry  goods,  n.  o.  s 

Fuller's  earth,  in  casks 

Furniture,  viz.: 

Iron  bed8t(»nds,  k.  d 

Hr»f SH  bedsteads,  k.  d 

(•lass  ( com nioM  window),  boxinl,  viz.: 

External  measurement  of  (lackage 

exceeding M  united  inches,  o.  r... 

Kxternal  measurement  of  packagt 

not  exe<H.'ding  Wi  unitiKl  inches,  o.r. 

V*xU  rnal  measurenu^nt  of  package 

not  exet'iHlingtW  united  inches,  o.r 

(ilass,  comiiiou,  viz. :  Light  or  heavy,  in 

orates,  casks,  or  hogsheads,  released 
f;roc<Mies,  n  o.  s.,  viz.: 

Classified  first  chU'Sin  Western  dassi- 

flijitlon 

Classille«l  second  class  in  \V<»stern 

chiKsitlcation 

Classitl<'d    third    class    in    Western 

clHssincation 

Clnsvilied  fourth   c'lass  in  Western 

classification 

Hardware 

I  ion  articles: 

Har,  band,  l)oiler.  and  rod,  straight 

or  mixed,  ('.  L 

fi  a  I  vai  I  ized  sheet  iron 

.lute  \arn  

Mineral  water,  viz. : 

In  gla«:s,  cans,  or  jugs,  packed 

In  wood 

I'jiper  St x'k 


Prom  New  Orleans,  La.,  to  Abilene,  Bowie* 
Brownwood,  Corpus  Christf,  Dallas,  Deni- 
son.  Fort  Worth,  Gainesville,  Marsball. 
Paris,  Sherman,  Terrell.  Tezarkana,  Weath- 
erford,  and  Wichita  Palls,  Tfex. 


Im]>ort. 


L.C.L. 


&9 
50 


61 
61 


61 
61 


61 

78 


87 
65 


65 

61 

87 
87 
61 
87 
61 

78 
87 


87 
78 
61 

78 

87 
78 


61 

78 


61 
61 

87 

65 
61 


C.  L. 


47 


47 
47 


SI 

»5 


47 
61 


87 

laoi 

19 
47 


47 

47 

61 
87 
87 
61 
87 
36 


45 
45 
45 
31 

87 
78 
65 
61 


32 
3H 


Domestic. 


L.C.  L. 


87 
87 


81 
81 


81 
lOJ 


ISO 
153 
87 
81 


103 

87 

81 
120 
ISO 

81 
120 

81 

103 
1» 

120 
103 
81 
103 

120 
103 

87 

81 
109 


81 
81 
120 

87 
HI 


C.L. 


In  fa%'or  of 
import. 


L.C.r^    aL. 


64 
43 


64 
04 


30 
47 


64 
81 


ISO 
1S8 
30 
64 


64 

64 

81 
120 

lao 

81 
ISO 
48 


67 
57 
67 
67 

190 
103 

87 


28 
28 


2U 
2U 


9) 
2U 


20 
35 


284 
S2 
13 


35 


20 


20 
33 
20 


33 
S5 
SO 
35 


81 

20 

44 

64 

20 
20 
33 

44 

44 
37 

32 
20 

17 
16 


17 
17 


IS 


IT 

20 


St 


33 

3:{ 
211 
3:i 
12 


13 
12 
12 


S3 
25 
•St 
20 


IS 

25 


12 

13 
13 
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\Bi«K  S. — Statement  nhotHng  imvort  and  domestic  raien  on  variong  commodities 
from  New  Orleans,  La.,  to  Texas  common  points,  in  effect  June  24,  190S — 
Continued. 


Commodities. 


From  New  Orlrans,  I^.,  to  Abilene,  Bowii-. 
Brownwood,  Corpus  Christi,  Dallns,  Denf- 
8on,  Fort  Worth,  Gainesville,  Marshall. 
Paris,  Sherman,  Terrell.  Toxarkana,  Weath- 
erford,  and  Wichita  -Falls,  Tex. 


r;(!kles: 

111  Nrlass  packed,  o.  r.  b 

In  barrels,  kegs,  kits,  or  casks 

PreiXTves,  viz.: 

In  priass  or  stone  jars,  packed,  o.  r.  b. 

In  tin  cans,  boxed 

I  {ice,  in  bai^s.  barrels,  or  tierces,  o.  r.  b- 
S^lU(•e«l,  in  Klass,  packed,  o.  r.  b 

SaltjM'rer    

Sheep  dip,  viz. : 

Liquid  or  powdered,  straight,  C.  L.. 

Paste 

Soda,  viz.: 

Soda  ash,  in  barrels  or  casks,  mioi- 

inuni  weight,  oO.OOO  pounds 

i'austic,  in  barrels  or  casks,  mini- 
mum weight.  80.000  pounds 

Bicarbonate  of 

Sulphate    of    copper,   in    iron-banded 

(nisks  only 

Tin  plate,  in  boxes,  release<l,  o.  r.,  wet, 

rusl,  or  damage 

Toys,  n.  o.  s.  (except  toy  drums  and 

trunks),  boxed,  i-eleased 

Wine,  whisky,  brandy,  and  cordials,  viz.: 
In  glass,  boxed,  o.  r.,  releiLsed,  value 

limited  to  50  cent«  i)er  gallon 

In  wood,  releaseti 


Import. 


L.C.  L.l   C.L. 


I 


52 

65 
«1 
61 
55 
61 

a5 

61 


61 

61 
65 

61 

61 

87    i 

5fl    ■ 

hSi    I 


36 

47 
47 

47 

36 
36 


35 
35 

a"> 

47 
47 

87 


59 
59 


Domestic. 


L.C.  L.    C.L. 


103 

81 

81 
81 

81 
87 
81 

87 
81 


81 
87 

81 

81 

120 


120 


48 
48 

44 
44 
44 
64 
64 

48 
48 


64 
64 

64 
120 


84 

84 


In  favor  of 
import. 


L.C.  L.|    C.L. 


51 
29 

16 
20 
20 
•Ai 
20 


20 

20 

20 
22 

20 

20 

33 


61 
44 


28 


12 
12 


2!» 
2'.> 

17 

17 


Table  9. — Statement  slunoing  rates  on  various  commodities^  import  and  domestic', 
from  New  Orleans,  La  ,  to  Denver,  Colorado*  Springs,  Pueblo,  Trinidad,  and 
intermediate  points  in  Colorado  and  New  Mexico,  in  effect  June  :?4,  100^. 

[Ktites  in  cents  per  100  pounds.] 


Commodities. 


Ale,  beer,  and  porter,  in  glass,  packed, 
().  r.  b 

Bags,  burlap,  gunny  or  Jute  bfirlap. 
gunny  or  jure  bagging,  stniight  or 
mixenl,  C.  L.,  minimum  weight  30,000 
l>o«mds 

Bleaching  jiowder,  n.  o.  s 

Cement,  C.  L ,  minimum  weight  30,(K)0 

pounds 

Minimum  weight  40,000  pounds  .. 


From  New  Orleans,  La.,  to  Denver,  Colorado 
Springs,  Pueblo,  Trinidad,  and  intermediate 
points  in  Colorado  and  New  Mexico. 


Import. 


L.C.  L.    C.L. 


110 


110 
110 


84 


Domestic. 


L.C.  L.    C.L. 


125 


125    I. 
125 


In  favor  of 
import. 


L.  C.  L.    C.  L. 


15 

13 


12 


U  I.   0.   C   Rkp. 


68(1 


IXTKIJSTATE  COMMERCE  REPORTS. 


Tablk  W. —Staff  utrnt  nhottinff  raten  on  varioun  eominodUien,  impart  and  domeHae. 
from  ytm  Orleans,  La  ,  to  Denver,  Cohnulo  Springs,  Pueolo,  Trinidad,  and 
intermediate  jmntn  in  (Jolonuio  and  Nett  Mexico,  in  effect  June  S4^J90S— 
Continued. 


C(».\IMOniTlKS. 


Chicory, in  «lou»iU?  buwrs .., 

CbiUH  and  majolicti  waixs  o.  w  1>,.  r^ 
Iraseil,  in    tmrrHH,    box<'S,    (viHki^  or 

tieri-4'H .-.- 

China  clay.  In  casks ,.,.- 

Chloride  of  zinc 

Crockery  and  canhcnwan-,  o.  r  lu,  rti 
IvHsuil  (value  not  lo  exceed  S'jUI  |H!r 
can,  viz. : 

In  luim'lsor  hoxes 

In  crates,  tierces,  nukn,  or    lm>r»- 

iieails 

Cotton    |>lec4>   trotKls   (as    dcscritu'd    in 

noto  1; 

Cynnido  uf  r>i>tuNfliiini „. 

Denlnie^^iruivhi.iM^.itninhuiiin  ivi-J^-ht 

atJ+UOU  iiomuiIh  .     

t>uek.  ^rottiui,  unbleached,  in  bnk>^. 
struiKhi  ('.  L.,  or  in  niixed  ('.  E,..  with 
brown  cotton  Uuptand  batryinK,  iiillu- 

[iiij  I)  wi-iKht  ;kP,(tiU)>i>iiniiN . 

l>rn>rH,  n.  <».  s 

Dry  noodH,  n.  o.  s.,  in  boxes    ..  .._...__ 

Fuller's  earl  h,  in  casks 

Fuinltijn    viz.. 

Urusfi  tM'dsteads.  miniinuni   un^^lit 

]L»,n(iO  iKXinds 

Iron    tNiisteads,    niiniuiuni    welM'ht 

liiMumpnunfls 

(ilHHi:      umn'M   ivindnw  b^ixitl,  vIk.  : 
tCxtt'fim  Tih  tLHiiri.'iiJi'ii    >f  v^ickufTca 

exi^-iMijiff  ><*i  united  tm  W^a.  v 

External  nicanurcineiil  of  imcktiueft 

iiotexctM'dliijr.Ninnitnlinchrji, 'N  r 

Ex   Tiwl  iiritiHurein<>nt  of  imckri^i'j 

IfjU'XC^t^rthiK'i"*  united  iiuhru,  n.  r 

<  'laK>«itled  tli-sl  cIjuss  in  Wt-stern  classi-, 

tlcaiion i 

Cla^«^iIied    second  class  in    Wi>8ternj 

t-lu»it1ca  t(m    

(/IftHtlUi'd    thin     class    in    Western! 

clttraitl(!nii(»n ! 

(^lMAin<4    flJUrtb  cla.<*s  ill    Western; 

clas^illcailon    [ 

LiKhl  or  liea\y,  in  crates,  casks,  oi-l 

iiojrsiieuds,  reli'jiseil i 

Hani  ware .    .  .  ! 

Iron  articles,  vi/ 


Sprm^a,  PuebJo,  TrJnfclafl,  atid  lQt«niiedfatit 
points  In  Colunidu  and  New  Mexico, 


I  inprirt 


L.GLL.    V.l 


In  tmYortit 
Import. 


Allele,  liar.  rod.  ttand,  boiler,  tank.; 
and    skelp,    and    boiler    plates,; 

straJRlit  or  mixed,  ('.  L        I 

(!n  van /j'l  sinci  iron ..J 

.liit<'  yarn,  in  bah's.  tioxes.  or  ho>rshcads| 

Miiii'iiil  waters,  vi/. :  ! 

In  fflass,  cans.  or»tonc  jiius.  packetii 

111  WOfMi  

l*apcr  ^nn-K 

Pickles.  Hi  till  or  ill  Rlas»,  packed  or 
barrels,  ke»fs,  or  kits 


M     I 


14>*  . 

HO  I 

l.'itt  1 

IW  ' 


lis 
14S 


INI 


i!HI  * 

I4H  I 

^4  ' 

iMi  I 

14K  I 

nn  I 

St  ' 


I 


S4 

111) 

St 
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Table  9. — Statement  sliowing  rates  on  various  commodities,  import  and  dometttie, 
from  New  Orleans,  La.,  to  Denver,  Colorado  Springs,  Pueblo,  Trinidad,  and 
intermediate  points  in  Colorado  and  New  Mexico,  in  effect  June  24,  190S — 
Continued. 


C?0MM01>ITIK8. 


Porcelain  ware,  viz. : 

In  barrels,  boxes,  or  kej?8 

In  casks  or  hogsheads 

Pn»«erve8,  viz. : 

In  irlass  or  in  stone  Jars,  packed, 

o.  r.,  released 

In  tin  cans',  boxed 

Hit'e,  in  I>afjr8,  barrels,  or  tierces,  o.  r.  1., 

releasiul.. 

SaltpeUT 

She<'p  dip,  viz. : 

Liquid  or  powdere<l,  straif^ht,  C.  L.. 

Paste 

Soda,  viz. : 

Sodii  iLsh,  ill  barrels  or  c»sks,  mini- 
mum weight  liO.OOO  pounds 

Caustic,  in  luirrels  or  casks,  mini- 

mum  weijfht;W,000  pounds 

Diirarbonate  of 

Stoneware  (not  crockery),  n.  o.  8.,  o.  r.  b., 
releawMl  value  not  to  exceed  $500  per 
<rar,  viz. : 

In  barrels  or  boxes 

In  crates,  casks,  or  hogrsheads— 
Wei«rhln>r  1,000  jwunds  or  less. . . 

Weljfbinjr  over  1,000  pounds 

Sulphate  ol  copper  (blue  vitriol),  in  iron 

bound  casks  only 

Table  sauc<>8,  in  trlass  or  tin,  boxed  or  in 

bulk,  in  barrels 

Tin  platcminimum  weiMrbt:^0,000  pounds 
Toys,  n.  o.  s.  (cxw^pt  toy  drums),  boxed, 

roleawMl 

Wine,  whisky,  brandy,  and  cordials,  viz.: 
In  wood,  o.  r..  released  value  limited 
to  r>0  cents  i>er  KuHon,  C.  Ij.,  mini- 
mum wcijjrht  •J4,0rX»  pounds 

Inwo(Nl 

In  irlass 


From  New  Orleans,  La.,  to  Denver,  Colorado 
8prinf^  Pueblo,  Trinidad,  and  intermediate 
points  in  Colorado  and  New  Mexico. 


Import. 


L.C.  L.    C.L. 


180 
148 


84 
84 


84 

84 


no 

84 


84 


84 
84 


148 


84 
110 


no 

84 


180 


148 
180 


65 


65 
65 


52 


48 


48 
65 


63 


63 
63 


53 


65 
63 


180 


105 


Domestic. 


L.C.  L.    C.L. 


205 
165 


97 
97 


97 
97 


135 
97 


97 


97 
97 


165 


97 
125 


97 


125 
97 


205 


1.-):) 
200 


77 

77 


77 

77 


55 
53 


73 
73 

65 

77 
69 

2a> 

115 


In  favor  of 
import. 


L.C.L.  C.L. 


25 
17 


13 
13 


13 
13 


15 
13 


13 


13 
13 


17 


13 
15 


13 


15 
13 


35 


5 
30 


13 
13 


13 
12 


11 
11 


10 

10 
10 

13 

12 

7 

35 
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Tarlk  10. — CotnpavMon  f?f  import  and  domestic  raUitfrom  New  York,  H.  }1.  to 
Chicago,  III.,  efft^rting  DecamftfirSl   t'^fO^^anuary  i,  1903, 

[llatcs  in  cents  per  1(X)  pounds,  except  those  marked  *,  which  are  per  ton  of  S;3«> 

I>ounds.] 


Dec.  Z\,  lQa& 

Jua.  1,  lOOL 

<;tJM)fOPITlRH, 

Import. 

Dotut^stic. 

Import. 

Oonmtlc. 

li-C  L. 

aii. 

L.CL. 

£5 
9D 

an 

IS 

3i 
au 

L.aL 

au 

L-CL 

C.L, 

Amnionta.  sulpbatc  of. . 

15 
1t( 

IS 

IS 

ifi 
]« 

la 
in 

lA 

ft 

ri 

Asphjiltiim.     minimum 
winifbu  40.000  pounrla. 

n^^Miin  (nii^tfir)    , 

^1 

I]Jcni:]j                          

15 

15 
IM 

*i 

BrJtuqtODO,  crude,  fn 
bulk 

3S 

DurlupB. ....^ 

^ 

Oeinenr,  mlnlnium    wt. 
:J8,0iH^   poudcJrtt  fit^'pr 
tlmt  tfhvM  tniimotty  *>f 
tlu'  4JfLr  i.H  jiicis  the  flc- 
tuiil    mpftcity    of   the 
uiir  wilJ  (Tovern^  but  In 
tio  casotslmll  mJnLmum 

Chmi  30,001^  pciundH  ,.. 

:ap 

Clay , 

3J 

Oro<*kcpy:fi 

(^omiiiou .... 

Enj^Li^h,  In  cmti'^. . 

£6 

W 

r4U 

'  *ia6"" 

IS 

*" 

Enifljiih.    ^*Jt«rpt    in 
iirute^,  iv\v\  ull  <Jcr- 
Tiiuii  oriK'krry  and 
chinn,   Jn   l»ox4^4, 
sJrtUiil  »»»,ici"9h  bar- 
n  le^  c^a«ks,  ur  boKH- 
lif-tidH 

40 

„. 

('rofkrry  i)r  o ii r t he n - 
wart',  u^  0.  ft;  jj 

In   box  OB  I'^r  filatted 
bo:(OJt,  mJobrjum 
wi.Ci,(KXi  pouniJft.. 

Inertu<?«,  liurrelfl» 
tlerrtw,   cuahfl,   or 
br>jr4h(Mt{]jj,  tn  1  ri  I  - 
mum  ^rHfrbt  :u,OUO 
l^inuicH  .,„ 

IK 

IH 

4*1 

:mj 

:jiJ 
•150 

*nriO 
5i 

MTiU 

•'»(MI 
*43l 

^ 

In  tiuLk,  lobe  lnaii<?d 
mid    utilrmfU'i)    hy 
oun^iff  nor  uiid  con- 
iit>riie«.     Miinjmum 
nC.   "^^m   r>iiund(i 
ivwW  '>  \\  tn  npi»Jy 
npMiri  ('jKrt.'S'*  T.  I*, 
nuniiritlee  ^hi'ii  tn 

lHU'kllLf'l^l      ..   ^ 

Fi-rni-mtiiivnuew 

'|(|M 

L5 

[5 
TU 

NKI 

tUH 

FulU>r'H  earth. 

ff 

OJafv,    pmtl^    mini  mum 
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Taklk  10. — CA)mparison  of  import  and  doTMstic  rates  from  NefD  Tork,  A\  V.,  to 
Chicago,  ru.,  effective  Decenibar  SI,  lW2-January  J,  1903 — Continued. 


Dec.  Jn,  1902. 

=»stic. 
L.C. 

Jan.  1,  1903. 

COMMOUITIKS. 

Import. 
L.C.  L.    C.L. 

Dom< 

Import. 

Domestic. 

L.C.  L. 

L.C.  L. 

I^C. 

L.C.L. 

C.L. 

I'otash : 

Carbonate  of,   in 
casks 

15 

30 
->> 

:::::::: 

15 
15 
15 

18 

13 
15 
15 

16 

15 
15 

15 

♦420 

16 

Muriate  of 

'■         15 

32 

Sulphate  of 

.       -  -            15 

22 

Kice,  brewers' 

IH 

25 

Salt,  minimum  weight  in 
barrels,  auWO  pounds; 
in  boxes,  sacks,  bulk, 
orinmixe<lC.L.,40.(X)0 
pounds " 

j         13 



20 

20 

Salt  cake 

15 

20    1 

20 

S(Kia  ash 

Soda: 

Bicarbonate 

::::::::i    15 

15 

18 

20 

18 
30 

18 

♦450 

25 

18 
20 

Caustic 

. . . . :        15 

18 

Nitrate  . 

'        15 

Sal,  silicate,  or  sul- 
phate 

1 

15 

18 

S|  •ieKcleisen 

1    +400 

♦496 

Sulphur,  cru<le,  in  bulk. 

1« 

25 

a  As  described  in  import  tariffs. 

h  As  described  in  olficial  classification. 

c  Iq  crates,  25  cents,  any  quantity. 


rABLF.  No.  11. — CvMom^  duties  upon  articles  mentioned  in  the  commodity 

rate  tables. 

Ale,  in  caskH,  20  cent«  per  <riillon:  in  bottles  or  jugs,  40  cents  per  gallon; 

nonalcoholic,  unmalted.  20  j)er  cent. 
Ammonia,  sulphate  of,  tlire<'-tentiis  of  a  cent  a  pound. 
Aspbaltum: 

Manufactures  of,  35  per  cent. 

CelLs,   :J5   per  cent. 

C'rude,  not  dried  or  advanewl.  $1.50  a  ton. 

Dried  or  otherwise  jv<lvanced,  or  treated,  $3  a  ton. 

Epure,  $3  a  ton. 

(J round  or  in  leavers,  20  per  cent. 

LiniestoTie  ro<k,  containing  not  over  15  per  cent  bitumen,  50  cents  a 

ton. 
Trinidad.  .i?l..")0  a  ton. 
Hajrj^injr: 

Dundee,  not  suitable  for  coverin<j;  cotton,  45  per  cent. 
Fireproof,  exported  and  returned,  free. 

For  cotton.  ooiui)o.sih1  of  single  yarns  of  jute,  jute  butts  or  hemp,  not 
blenched,   dyed,   or  colored,   not  over    16  threads  square   inch,  and 
weijihiii-z  not  less  than   15  ounces  square  yard,  six-tenths  of  a  cent 
per  square  yard. 
U    1.    i\    i'   Kki». 
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Taulk  No.  11. — Customs  dutiea  upon  articles  mentioned  in  the  commaditp 
rate  tablee — Continued. 

Jute  for  Uiilors'  use,  45  per  cent. 

Jute  press  cloth,  45  per  cent. 

Waste,  fit  only  for  manufacture  of  paper,  free. 


Made  from  plain  woven  fabrics  of  single  jute  yarns,  not  dyed,  oolt»red, 
stained,  painted,  printed,  or  bleached,  and  not  exceeding  30  thre&di 
to  the  square  incli,  seven-eighths  of  a  cent  a  pound  ami  15  per  cent. 
American,  exported  with  allowance  for  drawback  and  reimported,  sub- 
ject to  duty  equal  to  drawback. 
Beaded,  GO  per  cent. 
Bead,  35  per  cent. 

Burlap,  seven-eighths  of  a  cent  a  ])ouiid  and  15  per  cent. 
Burlaps,  striped,  45  per  cent. 

Domestic,  exported  filled  and  returned  empty,  to  exporter  tli«%reof,  freau 
Domestic,  imported  by  agent  of  exporter,  free. 
Game — 

Leather,  35  per  cent. 

Leather  and  flax,  flax  chief  value.  4o  per  cent. 
Hemp,  manufactures  of,  45  per  cent. 
India  rubber — 

For  balloons,  30  per  cent. 
With  tin  whistles,  30  per  cent, 
.lute,  striped,  45  |)er  cent. 
Paper,  35  per  cent. 
Silk,  50  per  cent. 
Beans,  castor,  50  pounds  to  tlie  bushel,  25  centrt  per  buAhel. 
Bedsteads : 

Iron,  45  per  cent. 
Brass,  45  per  cent. 
Beer: 

In  bottles  or  jugs,  40  cMMits  a  gallon:  no  additional  duty  on  tin*  hottlei 

or  jugH. 
Otherwise,  20  ciMits  a  gallon, 
(^ondensed,  40  per  cent. 

Peptonized   (minimum  25  per  e<'nt),  55  centfi  per  pound. 
Bleach : 

Bloachinir  li<|ui«l,  2."»  per  (M'nt. 

Blrrt<rl«in<;  ]M)\vd<*r,  ono-fiftli  of  a  o<'nt  a  })ound.  or  20  pM*  «'i-nt. 
Brandy,  $2.25  a  gallon. 
Brick,  soft  gla/od,  45  per  (vnt. 
Brimstone,  crude,  free. 
Burlap : 

Plain   woven  of  sin;:le  jute  yarns,  not   exceeding  GO   inrlu't   in    width. 
weighing  not  les«5  than  0  ounces  per  (square  yard  and  not  e\rN-t^!in|r  30 

0  T.  r.  C.  Rkp. 
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ihri'ads  pw  Miuaie  inclj,  Hve-eightlm  of  a  tvnt  per  pound  and  15  per 
ctMit ;    cxcviMlin^j  :U)  and   not  exceeding  .lo^  threads  per  square  inch, 
seven -eighths  of  a  cent  a  pound  and  15  per  cent. 
Hags  or  sacks  made  from  plain  woven  fabrics  of  single  jute  yarn  not 
dyed,   colore<l.   stained,    painted,    printed,   or   bleached,   and   not   ex- 
ee<Miing  'M)  llire^ids  per  square  inch,  seven-eighths  of  a  c<»nt  a  pound 
and   15  per  cent, 
li.igging  for  cotton  composed  of  ningle  jute  yarns  not  bleachwl,  dyed, 
colored,  stained,   painted,  or  printed,  not  exceeding   16   threads  per 
square  inch  and  weighing  not  less  than  15  ounces  per  stjuare  yard; 
^ix-tentJLs  of  a  cent  per  square  yard. 
r*iack,  45  per  cent. 
Craoh,  45  per  cent. 
Jute  {)ress  cloth,  45  per  cent. 
M:nmfacture<l  in  part  of  flax,  45  per  cent. 
Starched  buckram,  45  per  cent. 
Tubing,  45  per  cent. 
Cement : 

Bicycle,  20  per  cent. 

Fire,  20  per  cent. 

Furnace,  20  per  cent. 

India  rubb<?r,  20  per  cent. 

Honmn.   Portland,  and  other  hydraulic,  in  packages,  inchiding  weight 

of  package,  8  cents  per  100  pounds. 
In  bulk,  7  cents  per  100  pounds. 
Xot  specitically  provide<l  for,  20  p<'r  eent. 
Chicory,  ground,  2^  cents  per  pound. 
China: 

Halls,  for  sign  work,  plain,  55  per  cent. 

Clock  cases,  with  or  without  movemetits.  d«»<'<>rated,  ttO  per  cent:  plain 

whit^,  55  per  cent. 
Dolls  and  doll  heads.  .35  |M?r  cent. 
Plaques — 

Decora t*^!,  (iO  per  cent. 
Plain  white,  55  per  cent. 
Toys  and  tea  sets,  decoratcnl,  (iO  per  c«Mit. 
To>s  ami  tea  .sets,  phiin  white,  55  per  cent. 
\'a>»'s,  (le4Mnated.  <>0  |H*r  cent:  plain  white,  55  per  cent. 
Clay,   including  kaolin,  $1    to  .$2.50  per  ton:    nio/leling  clay,   20  per  cent; 

common  blue  clay.  free. 
Coal  f:uing-«  not  speeifieally  provide<l  for. 
(  oal.  aiilhraeite.  free. 

Cupper.  «>ulpliat<',  one-half  of  a  cent   per  pound. 
Cordials,  .>;2.25  a  gallon. 

<♦  I.  ('.  r  Rkp. 
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Table  So.  11. — Cufitoms  duties  upan  articles  mentioned  in  the  commodity 
rate  iahlcs — Continued. 

Cotton  piece;  goods,  duty  depends  upon  number  of  threads  per  square  inch, 
whether  bleaclied,  dyed,  colored,  stained,  painted,  or  printed,  and  also  upon 
value. 
Crockery,  decora  tod.  GO  per  cent;  plain,  55  per  cpnt. 
Denims  straight,  as  cotton  cloth. 
Duck : 

Cotton,  35  per  cent. 

Crown  cotton,  not  specifically  provided  for. 
Karth,  fullers'  uii wrought  and  unmanufactured,  $1.50  a  ton;  wrought  and 

manufactured,  $3  a  ton. 
Kartheuwarc,  brown,  coniiuon,  25  per  cent.     Articles  not  specifically  pro- 
>'ided  for:  Decorated,  00  per  cent;  plain  wivite,  55  per  cent.     Numerous 
other  kinds  of  earthenware  are  specifie<l. 
I'erro-manganese,  $4  a  ton. 
Glass : 

Common  window — 

Not  exceeding  10  by  1.')  inches  square.  If  cents  a  pound. 
Exceeding  10  by  1."),  not  exceeding  16  by  24  inches  square  IJ  cents 

a  pound. 
KxcetMJing  10  by  24.  not  exceeding  24  by  30  inches  square,  2|  cents 

a  pound. 
Exceeding  24  by  30,  not  e.xewnling   24  by  30  inches  square,  2}  cents 

a  pound. 
Exceetling  24  by  30,  not  exctHnling  30  by  40  inches  square,  3i  cents 

a  pound. 
Exceeding  30  by  40,  not  exceeding  40  by  GO  inches  sqiuire,  3 J  cents 

a  pound. 
Exceeding  40  by  (50  inches  square,  4^  cent^  a  pound. 
If  imported  in  boxes,  shall  contain  50  square  feet,  as  nearly  as 
sizes  will  permit,  and  the  duty  shall  be  computed  thereon  ac- 
eording  to  the  actual  weight  of  glass. 
Plate,  ilutwl.  rolled,  ribl)efl,  or  rough,  or  the  same  containing  a  wire 
netting  wnthin  it^self — 
Not  exceeding   10  by  24   square  inches,  three-fourths  of  a   cent  a 

square  fool. 
Exceeding  16  by  24,  not  exceeding  24  by  30  inches  square,  1^  oenta 

a  square  foot. 
Exceeding  24  by  30  inches  square,  l^  cents  a  square  foot. 
If  weighing  over  100  pounds  per  100  sqiiare  feet,  it  shall  pay  an 
additional  duty  on  the  excess  at  the  same  rate  herein  impoaed; 
if  ground,  amoothetl,  or  otherwise  obscured,  pay  same  rate  of 
duty  as  vnM  polished  plate  glass  un.silvered. 
Plate,  cast,  polished,  finished,  or  unfinished,  and  unsilvered — 

Not  exceeding  10  by  24  inches  square,  8  cent^  a  square  foot. 

9  I.  C.  C.  Bkp. 
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Kxcecdiug  16  by  24,  not  exceeding  24  by  30  inches  square,  10  cents 

a  square  foot. 
Exceeding  24   by   30,  not  exceeding  24   by  60  inches  square,  22| 

cents  a  square  foot. 
Exceeding  24  by  00  inches  s(|uare,  35  cents  a  square  foot. 
Plate,  Civst,  polished,  silvered,  and   looking-glass  plates  exceeding   144 
square  inches — 

Not  exceeding  10  by  24  inchi?s  square,  11  cents  a  square  foot. 
Exceeding  16  by  24,  not  exceeding  24  by  30  inches  square,  13  cents 

a  square  foot. 
Exceeding  24  by  .'U),  not  exceeding  24  by  60  inches  square,  25  cents 

a  square   foot. 
Exceeding  24  by  60  inches  square,  38  cent,s  a  square  foot. 
l*late  and  looking-glass  plate,  silvered,  when  frame<l,  shall  not  pay  :i 
less   rate  of  duty   than  that  imposed  on  similar  glass  not  framed, 
but  shall  pay  in  addition  the  duty  upon  said  frames. 
Plate,   cast,   polished,  silvered,  or  unsilvered,  when  bent,  ground,   ob- 
scured, frosted,  sanded,  enameled,  beveled,  etched,  embossed,  engraved, 
Hashed,  stained,  colored,  painted,  or  otherwise  ornamented  or  deco- 
rated, shall  pay  in  addition  to  the  rates  chargeable  thereon  5  per  cent. 
Gunny  bags,  seven-eighths  of  a  cent  per  pound  and  15  per  cent. 
Gunny  cloth,   composed   in   whole  or   in   part  of  hemp,   llax,  jute,  or  jute 
butts,  not  bleached,  not  exceeding  16  threads  to  the  square  inch,  weigh- 
ing not   less  than    15  ounces  per  square  yard,  six-tenths  of  a   cent  per 
square  yard. 
Iron : 

Pig,  $4  a  ton. 

Boiler,  plate,  not  thinner  than  No.  10  wire  gauge,  sheared  or  un- 
sheared — 
Valued  at  1  cent  per  pound  or  less,  five-tenths  of  a  cent  per  pound. 
Above  1  cent  and  not  above  2  cents,  six-tenths  of  a  cent  per  pound. 
Ab<)V(^  2  cents  and  not  above  4  cents  per  pound,  1  cent  per  pound. 
Valued  at  over  4  cents  per  pound,  25  per  cent. 
Boiler,   plate,   thinner  than   No.    10   wire  gauge  shall   pay  as   iron   or 

.steel  sheets. 
Sera  J),  .$4  a  ton. 

Russian  sheet,  no  specific  provision  for. 
l*\Tites,  containing 'in  excess  of  25  per  cent  sulphur,  free. 
Ironware,  manufactures  of  iron,  not  otherwise  provide<l  for, .45  per  cent. 
•  Jute,  free. 

.lute,  dyed,  45  per  cent. 
Kainit,  free. 
Kaolin : 

Ball  clay,  as  clay  unwrought,  $1  per  ton. 
0  L  r.  C.  PiEP.—  45. 
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Cornish  stone,  as  crude  mineral,  free. 
Kiln  dried,  for  clearing  wines,  20  per  cent. 
China  clay,  $2.50  i)er  ton, 
Magnesite,  Grecian: 
Magnesite — 
Crude,  free. 

Calcined  and  ground  as  cfiiirnt.  20  per  cent. 
Ore: 

Iron,  40  cent4>  a  ton. 
Chrome,  free. 
Manganese,  fro(>. 
Paint: 

Ocher  and  ochery  earths,  crude  or  not  powdered,  washed  or  pulverized. 
one-eighth  of  a  cent  per  pound;  if  powdered,  washed,  or  pulverized, 
three-eighths  of  a  cent  per  pound;  if  ground  in  oil  or  water  H  cents 
per  pound. 
Sienna  and  sienna  earths,  crude,  not  powdered,  washed,  or  pulverized, 
one-eighth  of  a  cent  per  pound;  if  powdered,  washed,  or  pulverized, 
three-eighths  of  a  cent  per  pound:  ground  in  oil  or  water,  U  oenta 
per  pound. 
Umber  and  umhcr  earths,  crude,  not  powdered,  washed,  or  pulverized, 
one-eighth  of  a  cent  a  pound;  if  powdered,  washed,  or  pulverized, 
three-eighths  of  a  cent  per  pound;  ground  in  oil  or  water,  1|  oeott 
per  pound. 
Paper  stock: 

Pit  only  for  such  use,  free. 
Flax  card  waste,  free. 
Jute  waste,  free, 
linen  thread  wasto,  free. 
Linen  waste,  free. 

"Rag  pulp,  c<»tton,  chit'f  value,  45  per  cent. 
Tow,  free. 

Spruce,  cull  don  Is,  $1  a  t1)ousnnd  feet. 
Wood,  free. 
Paper: 

Wall,  25  JMT  ct'iit. 

Surface  ooatcsl,  not  Hpcoiii(>aIly  provided  for,  2}  cents  a  pound  and  15 
per  cent  if  printed,  or  wholly  or  partly  covered  with  metal  or  Ita 
solution,  or  with  gelatine  or  flock.  3  cents  a  pound  and  20  per  cent. 
Phosphate,  conr<-iitrate<l,  not  specifically  provided  for. 
Pickles  of  all  kinds,  not  «p«M'i(ically  pronded  for,  40  per  cent. 
Plate: 

Tin  or  sheets,  iron  or  stcrl.  or  ta^r^crs*  iron  or  steel,  coated  witli  t-in  or 
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Iea4,  or  witli  a  mixture  of  which  these  metals  or  either  of  them  is 
a  component  part,  by  the  dipping  or  any  other  process,  and  com- 
mercially known  as  tin  plates,  terne  plates,  and  taggers'  tin,  11  cents 
per  pound. 

Tin,  nickel  plated,  1^  cents  per  pound. 
Porter,  in  bottles  or  jugs,  40  cents  per  gallon ;  no  additional  duty  on  corer- 

ings;  otherwise  than  in  I>ottles  or  jugs,  20  cents  per  gallon. 
Potash : 

Carbonate  of,  free. 

Muriate  of,  free. 

Sulphate  of,  free. 
Potassium,  cyanide,  12^  per  cent. 
Preserves,  1  cent  per  pound  and  35  per  cent. 
Proofing,  fire,  not  specifically  provided  for 
Rice,  brewers',  no  specific  provision  for. 
Salt: 

In  bags,  sacks,  barrels,  or  other  packages,  12  cents  per  100  poonds. 

In  bulk,  8  cents  per  100  pounds. 
Salt  cake,  $1.25  per  ton. 
Saltpeter : 

Crude,  free. 

Refined  or  partly  refined,  i  cent  per  pound. 
Sauces: 

Apple,  1  cent  per  pound  and  35  per  cent. 

French  mustard,  10  cents  per  pound. 

Other  sauces,  30  to  40  per  cent. 
Shet'p  dip,  liquid,  powdered,  or  paste,  free. 
Silicon,  not  specifically  provided  for. 
Soda:  ■ 

Ash,  three-eighths  of  a  cent  per  pound. 

Bicarbonate  of,  three-fourths  of  a  cent  per  pound. 

Caustic,  three-fourths  of  a  cent  per  pound. 

Nitrate,  free. 

Sal,  two-tenths  of  a  cent  per  pound. 

Silicate,  one-half  cent  per  pound. 

Sulphate,  $1.25  per  ton. 
Spiogeleisen,  $4  per  ton. 
Starch,  U  cents  per  pound. 
Stoneware : 

Common  brown,  25  per  cent. 

Decorated,  60  per  cent. 

Plain  white,  55  per  cent. 
Sulphur,  crude,  free. 
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Tile: 

Valued  not  over  40  cents  per  square  foot,  8  cents  per  square  foot. 
Over  40  cents  per  square  foot,  10  cents  per  square  foot  and  25  per  cent. 
Hard  bodied,  plain,  unglazed,  4  cents  per  square  foot. 
Slate,  20  per  cent. 
Toys: 

Dolls,  doll  heads,  toy  marbles  of  whatever  materials  composed,  and  all 
other  toys  not  composed  of  rubber,  china,  porcelain,  parian,  bisque, 
earthen  or  stone  ware,  and  not  specifically  provided  for,  35  per  cent. 
Composed  of  bisque,  china,  crockeryware,  earthenware,  parian,  porce- 
lain or  stoneware,  plain  white,  55  per  cent;  if  decorated,  GO  per  cent. 
Waters,  mineral,  all  imitations  of  natural  mineral  waters  and  all  artificial 
mineral   waters  not  specifically  provided  for  in  green  or  colored  gloHs 
bottles. 

Containing  not  more  than  1  pint,  20  cents  per  dozen. 
Containing  over  1  pint,  not  over  1  quart,  30  cents  per  dozen. 

No  additional  duty  on  the  bottlee. 
Otherwise  than  as  above  specified.  24  cente  per  gallon.     Additional  duty 
on  coverings. 
Whisky,  $2.25  per  giillon. 
Wine: 

Cliinese,  $2.25  per  gallon. 

Champagne  and  all  other  sparkling  wines,  in  bottles — 

Containing  each  not  more  than  1  quart  and  more  than  1  pint,  $8 

per  dozen. 
Containing  not  more  than  1  pint  and  more  than  one-half  pint,  $4 

a  dozen. 

Containing  one-half  pint  each  or  less,  $2  a  dozen. 

In  bottles  or  other  vessels  containing  more  than  1  quart  each,  in 

addition  to  $8  a  dozen  bottles  on  the  quantity  in  excess  of  1 

quart,  $2.50  per  gallon,  but  no  additional  duty  on  the  bottles. 

Yarn,  jute,  single,  not  finer  than  5  lea  or  number,  1  cent  per  pound  and  10 

per  cent;  finer  than  5  lea  or  number,  35  per  cent. 
Zinc,  chloride,  1  cent  per  pound ;  in  solution,  25  per  cent. 

9  I.  C.  C.  Rbp. 
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Tabi.k  12. — Customs  duties  upon  articles  mentioned  in  testimony  whiefi  take  class 
rates,  with  the  classification  of  such  articles  in  less  than  carload  and  car- 
Uxid  quantities  under  the  official  classification. 


Articles. 


Acid 


Acetic,  iiquid,  in  barrels  or  iron 

drums. 
Boracic.  chromic,  citric  grallic, 
8alicyiic,  n.  o.  s.— 
Dry- 
In  boxes 

In  kegrs,  barrels,  or 

caslcs 

Liquid— 

In  fflass  packed  in  boxes 
or  barrels  (C.  L.  mini- 
mum weight,  30.0U0 
pounds). 
In  carboys  (C.  L.  mini 
mum  weight,  24,000 
pounds). 

In  iron  drums 

In  tank  cars  to  be  fur- 
nished by  consignors 
(minimum  weight, 
maximum  capacity 
tank,  empty  tanks  re- 
turned free). 

Lactic,  in  kegs  or  barrels 

Tannic  in  barrels 

Tartaric : 

In  boxes 

In  kegs,  barrels,  or  casks 
A I  inonds 


Nuts,  edible,  n.  o.  s.— 
In  shell- 
In  single   bags  (C.   L. 
minimum  weight,  24,- 
000  pounds). 
In  double  bags  or  boxes 
(C.    L.    minimum 
weight,  24.000  pounds). 
In  barrels  or  casks  (C. 
L.,  minimum  weight, 
24,000  pounds). 

Shelled 

I{<»i>k8 


Chocolate 

<'«>rk8: 

()ver  three-fourths  inch  diam- 
eter at  larger  end. 
Three-fourtns  inch  and  less  In 
diameter  at  larger  end. 

a  Rule  26.  20 
J>     I.    C.    C    liEr. 


Customs  duties. 


Acetic,  1.047  specific  gravity  and  un- 
der, three-fourths  of  a  cent  per 
hundred  pounds;  over  1.047  spe- 
cific gravity,  2  cents  per  pound; 
b oracle,  6  cents  per  pound; 
chromic  3  cents  per  pound ;  citric 
7  cents  per  pound ;  gallic,  10  cents 
per  pound;  lactic,  3  cents  per 
pound;  salicylic,  10  cents  per 
pound ;  n.  s.  p.  f.  or  oil  of  vitiiol, 
one-fourth  cent  per  pound;  tan- 
nic, 50  cents  per  pound ;  tartaric  7 
cents  per  pound. 


Not  shelled,  4  cents  per  pound; 
shelled,  6  cents  per  pound ;  bitter, 
not  shelled,  4  cents  per  pound; 
bitter,  shelled,  6  cents  per  pound. 


Children's  lithographed,  weighing 
not  over  24  ounces  each,  8  cents  a 
pound. 

Valued  not  over  15  cents  a  pound,  2i 
cents  a  pound. 


15centsa  pound 

25  cents  a  pound 

per  amt  less  than  third  class. 


Oaasifioation. 


L.C.L.    C.L. 


(a) 
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Tablk  12,^0ustoTM  duties  upon  articles  mentioned  in  tesHtwrny  which  take  dmss 
rates,  with  the  dassifieation  ofsveh  articles  in  less  than  carload  and  carload 
quantities  under  Hie  official  dassifieation — CoDtinued. 


Abtigi^bs. 


Crackers,  flro 

Creosote,  wine  of  . . 

Currants,  Zante 

Dates 

Fertilizer  material . 


.  s.— 


FUberta 

dassiflcation- 
Nuts,  edible,  n.  o. 
In  sbell- 

In  sinirle  buffs  (C.  L. 
minimum  wciflrht,  24,- 
000  pounds). 
In  double  buKS  or  boxes 
(C.  L.mlnimum  weight 
84.000  i>ounds). 
In  barrels  or  casks  (C. 
L.  minimum  weight, 
S4,000  pounds). 

Shelled.. 

FiHh,  dried  and  salted 

lllyocrlne 


Hemp 

Hops 

liead,  red 

liinens: 

Hydraulic  hose 

Threads,  twines,  or  cords. 


Yarns . 


Macaroni 

Prunes 

Pumice  stone : 

Manufactured    wholly    or    In 
part 

ArtiHcial 

Powdered 

ItagH,  wool : 

In  bales 

In  packs  or  crates 

Hope : 

Win»,  with  hemp  core 


Wire. 


Seeds,  ri«; 

Sisal  grass  or  sun  cables,  (sordugc 
and  twine  made  of,  excepting 
binding  twine 

Soap 


Steel: 
8h«M-t8 

(.!leaiieii  hy  acids  or  by  any 
other  inut4'rial  or  prowss. 


Customs  Dutim. 


Including  weight   of   wrappers,  8 

cents  per  pound. 

55  cents  per  pound 

Scents  a  pound 

One  hah  cent  a  pound ._ 

Sulphate  of  ammonia,  three-tenths 

oi  a  cent  a  pound. 
Unshelled,  8  cents  a  pound ;  shelled, 

5  cents  a  pound. 


Three- fourths  of  a  cent  a  pound. 
Crude,  1  cent  a  pound;  refined,  3 
cents  a  pound. 

«20aton 

13  cents  a  pound 

2J  centsapound 


SO  cents  a  pound _.. 

Made  from  yarn  not  finer  than  5  lea 
or  number,  13  cents  a  pound ;  If 
made  from  vam  finer  than  5  lea  or 
number,  additional  for  each  lea  nr 
numlx'r  in  excess  of  A,  three- 
fourttiH  of  a  cent  a  pound 

Single  in  the  gray,  not  finer  than  8 
lea  or  number,  7  cents  a  pound. 

U  centsa  pound 

3  centsa  pound 


fU  per  ton. 
...do... 
...do... 


10  cents  i)er  pound  . 
do 


Highest  nite  assessable  on  wire  used 
and  in  udditicm  1  cent  yev  pound 
do. 


1  wnt  per  pound  . 


.do 


Castile,  li  cents  per  nound:  fancy. 
perfumed,  and  all  descriptions  of 
toilet  soHp,  in<rludlng  so-called 
miKli<'innl  or  medicated  soaps,  15 
irents  i»cr  pound 


In  addition  to  rate  on  ste(*l  sheets 
two-tenths  of  1  cvntper  pound 


Classifloation. 


L.C.L.    CI- 


a  Uule  St).  SO  per  cent  l(.*ss  tluin  third  class. 


(a) 
8 

S 
4 


(a) 


(a) 
(a) 

4 
8 


1 

1 

8 

ft 

8 

4 

m) 

5 

(a) 

S 

(a) 

h 
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Table  12. — Customs  duties  upon  articles  mentioned  in  testimony  which  take  class 
rates,  with  tfie  clasnijication  of  such  articles  in  less  tJian  carload  and  carload 
quantities  under  the  official  clastaficaiion — Continued. 


ARTICLES. 


Steel : 

Sheets— Continued. 

Coramon  or  black,  of  what- 
ever dimensious,  value  3 
cents  per  pound  or  less. 


Coated  with  tin  or  lead  or  a 
mixture  of  tin  or  lead 
with  other  metal,  and 
commercially  known  as 
tin  plate  ortagrsrers'  tin. 

Cold  rolled 


Galvanized  or  coated  with 
zinc  or  spelter  or  other 
metal. 

Pickled  by  acid  or  by  any 
other  material  or  process. 


Polished  or  planished  ... 
Smoothed   only,   not    pol- 
ished  


SuKar: 

T<i8tiner  above  75 

not  above  76. 
Ttjstintr  above  76 

not  above  77. 
Testinff  above  77 

not  above  78. 
Tostinir  above  78 

not  above  79. 

TestiuK  above  79 

not  above  80. 

Testinjf  above  80 

not  above  81. 

Testing  above  81 

not  above  82. 
Testing:  above  83 

not  al)Ove  83. 
Testin^c  above  83 

not  above  84. 
Testinsr  above  84 

not  above  85. 
Test i UK"  above  85 

not  above  86. 
Testmsr  above  86 

not  above  87. 
Testing-  above  87 

not  above  ^8. 
TestiuK"  above  88 

not  above  89. 
Testinsr  al)Ove  89 

not  above  90. 
Testinsr  above  90 

not  above  91. 
TestinK"  alwve  91 

notabotre93. 
Tcstinjr  above  92 

not  above  93. 


9  I.  C.  C  Rep. 


decrees  and 
degrrees  and 
degrrees  and 
degrrees  and 
degrees  and 
degrrees  and 
degrrees  and 
degrrees  and 
degrrees  and 
decrees  and 
degrees  and 
degrees  and 
degrees  and 
degrees  and 
degrees  and 
degrees  and 
degrees  and 
degrees  and 
a  Rule  26,  20 


Customs  dutibs. 


Thinner  than  No.  10  and  not  thinner 
than  No.  20  wiie  gauge,  seven- 
tenths  of  1  cent  per  pound;  thin- 
nL'r  than  No.  20,  but  not  thinner 
than    No.  25  wire  gauge,   eight 
tenths  of  1  oentper  pound ;  thin 
ner  than  No.  25  wire  gauge,  ]. 
cents  per  pound:  thinner  than 
No.  32  wire  gauge,  1.2  cents  per 
pound 

U  cents  per  pound 


In  addition  to  rate  on  steel  sheets 
two-tenths  of  I  cent  per  pound 
do 


Pay  duty  on  steel  sheets  and  in  addi- 
tion two-tenths  of  1  cent  per 
pound 

2oents  per  pound 


As  sheets,  common  or  black,  and  in 
addition  two-tenths  of  1  cent  per 
pound 


0.985  cent  per  pound 

1.020  cents  per  pound 

1.055  cents  per  pound 

1.090  cents  per  pound 

1.125  cents  per  pound 

1.160  cents  per  pound 

1.195  cents  per  pound 

1.230  cents  per  pound 

1.265  cents  per  pound 

1.300  cents  per  pound 

1.335  cents  per  pound 

1.370  cents  per  pound 

1.4a5  cents  per  pound 

1.440  cents  per  pound 

1.475  cents  per  pound 

1.510  cents  per  pound 

1.545  cents  per  pound 

1.580  cents  per  pound 

per  cent  less  than  third  class. 


Classifloation. 


L.C.  L.    C.L. 


(a) 
(a) 
(a) 
(a) 
(a) 
(o) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 
(a) 


roo 
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Table  12. — Oustoma  duties  upon  articles  mentioned  in  tenUmony  which  take  elans 
ratCH,  with  the  dassijieation  of  such  articles  in  Ui^  than  carload  and  carload 
qnantitieH  under  the  official  classification — Continued. 


AUTICIiBH. 


S  iigar— Contin  lied. 

Testinfr  above  n3  defrrtHM  and 

not  above  94. 
Testing  above  94  dofrrccs  and 

not  above  95. 
Testing  al)ove  95  dcfrrees  and 

not  above  90. 
Testinir  above  96  deirrees  and 

not  abovf  97. 
Testing  above  97  degrrecs  and 

not  above  98. 
Testinir  above  98  degrees  and 

not  above  99. 
Testing  above  99  degrees . 
Testing  above  No.  16   Dutcli 
standard  in  color. 

Grape  or  glucose 

Maple,  in  packages 

Heftned  

Tallow,  vegetable 

Hiigar,  not  above  No.  16  Dutch  0.9.50  cent  per  pound 
standard  in  color,  tank  bottoms, 
syrups  of  cane  juice,  melana,' 
concentrated  melada,  concrete 
and  concentrated  molasses,  test-i 
ed  by  the  polariscopc  not  above; 


(^URTOMS  DUTIES. 


1.615  cents  per  pound. 

1.650  cents  per  pound. 

1.685  cents  per  pound. 

1.720  cents  per  ix>und.. 

1 .755  cents  per  pound . 

1.700  cents  per  pound. 

1.825  cents  per  pound. 
1.95  cents  per  pound.., 


I  ClasBlflcuriou. 

.L.C.  Ul   r.L. 

J . 

(fl» 

(OJ 

(a) 
(a) 
(a) 
(a) 


\\  cents  per  pound 

4  cents  per  pound 

1.96  cents  per  pound 

Three-fourths  of  a  cent  per  pouod. 


(a) 
(a) 


(a) 
(a) 
ia^ 


ii  Kiilc  *!«!,  '2i)  por  cent  less  than  third  class. 
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Mayor  and  City  Council  of  Wichita  v.  Chicago^  R.  L  d  P.  R.  Co,  509. 
N.  Marten  v.  Louisrillc  d  Nashville  R.  Co.  681. 
Kindr.l  v.  Atchison,  T.  d  S.  F.  R.  Co.  60fl. 
Construction  of  skctton  six. 

Consol.  Forwarding  Co.  v.  Southern  P.  Co.  182. 

Southern  California  Fruit  Exchange  v.  Southern  P,  Co.  182. 

Johnson  v.  Chicago,  St.  P.  M.  d  O.  R.  Co,  221. 

Re  Rates  and  Practices  of  Mobile  d  0.  R.  Co,  373. 

In  the  Matter  of  Proposed  Advances  in  Freight  Rates,  382. 

ADVANCES  IN  FRPMGHT  HATES. 
Power  of    Intorstalo  Coininorce  Comniission   in   relation  to,   see    IXTER- 

HTATK   COiEMEKCE   COMMISSIO.N. 

1.  Transportation  by* rail  is  a  quasi-public  service,  not  to  be  sold  to  the 
liiglu'sl  bidder,  and  the  char^(;8  therefor  are  not  controlled  by  the  law  of 
supply  and  demand.  Freight  rates  do  not  in  fact  rise  and  fall  with  change* 
in  priecH  of  market  commoditios,  though  they  are  often  affected  by  com- 
mercial conditions;  an<l  when  reductions  have  been  made  on  account  of 
commercial  depressions,  it  is  diflicult  to  see  why  corresponding  advances 
may  not  ])roper]y  ho  made  with  the  return  of  business  prosperity.  In  the 
Matter  of  Proposed  Advances  in  Freight  Rates,  382. 

2.  An  incr(>ase  wliich  rt'sults  solely  from  the  withdrawal  of  a  lower  ex- 
port rat(>,  or  from  th(>  maintennncc  of  a  published  tariff,  cannot  ordinarily 
be  condenmed  as  unlawful.  While  railroads  have  Buffered  severely  in  the 
past,  and  should  Im>  allowed  to  recuperate  while  prosperity  continues,  it 
does  not  follow  necessarily  tliat  they  are  entitled  to  advance  former  rati-^ 
which  were  not  reduced  on  account  of  fniancial  depressions.     Id, 

.3.  Where  a  general  investigation  of  j)ropo8c»d  advances  in  freight  charges 
was  in  a  manner  cc  parte,  although  the  respondent  carriers  were  fully 
he.'inl  through  their  trallic  representatives,  and  in  some  instances  through 
th(>ir  attorneys,  iind  facts  not  brought  out  in  the  inquiry,  with  further 
discussion  of  the  svihjirt,  might  lead  to  a  different  conclusion,  no  order 
was  made;  hut  it  was  determined  that,  unless  the  rates  be  readjusted  in 
accordance  with  the  views  expressed  by  the  Commission,  proceedings  would 
be  begun  against  the  several  lines,  which  would  put  directly  in  issue  the 
rates  involve<I.     Id. 

4.  The  legality  of  the  recnt  advance  to  20  cents  of  the  tariff  rates  on 
grain  and  giain  products  from  Chicago  to  New  York,  which  have  not  ex- 
ceeded 17V1>  <<'"ts  during  the  last  four  years,  except  for  a  brief  period, 
while  the  actual  rates  have  biK-n  materially  and  sometimes  greatly  bdow 
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that  figure,  depends  upon  two  considerations:  First,  whether  the  increased 
rate  is  reasonable,  having  reference  to  the  cost  and  value  of  the  service, 
and  as  compared  with  rates  on  other  commodities;  and,  second,  whether  it 
is  reasonable  in  the  absolute,  regarded  as  essentially  a  tax  upon  the  people 
who  ultimately  pay  the  transportation  charge.     Id. 

5.  It  is  not  shown  tliat  the  rate  of  17%  cents  on  grain  and  grain  prod- 
ucts from  Chicago  to  New  York  is  unremunerative  or  disproportionate  as 
compared  with  other  rates;  and  whether  tested  by  the  cost  of  movement, 
by  what  the  carriers  have  voluntarily  accepted  in  the  past,  or  by  compari- 
son with  rates  on  somewhat  similar  kinds  of  traffic,  it  is  not  shown  to  be 
unprolitable  or  unreasonably  low.  It  is  10  to  40  per  cent  higher  than  the 
rates  actually  received  in  recent  years,  and  nothing  appears  from  the  fi- 
nancial condition  of  tlie  carriers  to  justify  a  greater  advance.     Id. 

6.  The  advance  in  the  rate  on  packing-house  products,  which  was  made 
by  withdrawing  a  lower  export  rate  is  not  properly  an  advance.     Id, 

7.  The  advances  in  rate  on  dressed  meats  ought  not  to  be  condemned, 
under  the  peculiar  circumstances  surrounding  that  traffic.     Id. 

8.  The  advances  in  the  domestic  rates  on  grain  and  grain  products  from 
llYz  to  20  cents  per  100  pounds  from  Chicago  is  not  justified.     Id. 

9.  As  rates  on  iron  articles  were  formerly  reduced  on  account  of  com- 
mercial conditions,  the  advances  in  those  rates  may  have  been  propei 
owing  to  subsequent  changes  in  such  conditions.     Id. 

AGRICULTURAL    IMPLEMENTS. 

Rates  on.     Shippers*  Union  of  Phoenix  v.  Atohisonf  T.  d  8.  F.  K.  Co.  260. 

ALE. 

Table  sliowing  difference  between  import  and  domestic  rates  on  ship- 
ments from  various  ports  of  entry  to  various  places.     684,  685. 

AIMMONIA,  SULPHATE  OF. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     668,  669,  672-681,  688. 

APPLES. 

Rates  on.     \ational  Hay  Asso.  v.  Lake  Shore  d  Michigan  8.  R.  Co.  264. 

ASPHALTUM. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     668,  669,  671-681,  688. 

BAGGING. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     668,  669,  670-681,  684,  6S.5, 

«S8. 

BAGS,  BURLAP. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     684,  685. 


704  INDEX. 

HAGS,  GUNNY. 

Table  showing  (litrcroiice  between  import  and  dorni^Mtie  raten  <m  ship- 
ment from  various  ports  of  entry  to  various  phic<*tt.     684,  685. 

BAGS.  JUTE. 

Table  showinj^  (iid'erene**  betweiMi  import  and  donieritic  rateH  on  Hhip- 
uient  from  various  ports  of  entry  to  various  ]djuH»s.     684,  085. 

BAKING    POWDER. 

Hates  on.     himlel  v.  Atrhison,  T.  d  S.  t\  U.  f'o.  606. 

J^EANS. 

Rates  on.     Isihippcrs'  t'nion  of  l*hociii.T  v.  Atrhison,  T.  d  fi.  F.  R.  Co,  250. 

BEANS,  CASTOR. 

Table  showing  ditrerence  between  im|>ort  and  domestic  rati^  on  ship- 
ment from  various  ports  of  entry  to  various  phie«»s.     668,  66fl,  672-681,  688. 

iJEDSTEADS,  BRASS. 

Table  showing  dilferenee  between  import  and  domostic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  plaeiM.     (>84,  686. 

BEDSTEADS,  IRON. 

Table  showing  diiferenci*  between  ini]>ort  and  domejitic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     684,  686. 

i^EER. 

Table  showing  dilferenee  between  import  and  domestic  rates  on  ship- 
meijt  from  various  ports  oi  entry  to  various  places.     684,  685. 

JJLACKING    BRUSHES. 

Rates  (m.     Perr  Mfti.  Co.  v.  I*rni\siflrnu\a  R.  Co.  646. 

BLANKETS. 

Rates  on.      Kinthl   \.   Atchwtni,  T.  d  S.  I\  H.  Co.  606. 

BLEAC:iJ. 

Table  showing  ilillVrence  betwetm  import  and  domestic  rates  on  ship- 
ment from  various  points  of  entry  to  various  places.  668-681,  684.  686^ 
688. 

BOOKS. 

Rates  on.     Kintlvl  v.  Atchitton,  T.  d  S.  F.  H.  Co.  606. 

B(X)T  AND  SHOE  IIKELS. 

Rates  on.     Kindrl  v.  Atrhifion^  T.  d-  »V.  /•'.  R.  Co.  (506. 

iK)OTS  AND  SHOES. 

Rates  on.     i^hippcrs^  T'liio/i  of  I'hoenij'  v.  Alrhison,  T.  d  S.  F,  Ji,  Co.  250. 
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BRAN. 

Rates  on.     Xational  Ihni  Asso.  v.  fjoLv  Shore  d  Mwhignn  S.  It.  Co.  2rt4. 

BRANDY. 

Rates  on.     ISkippers^  (j nUm  of  Phoenix  v.  Atchison,  T.  d-  «v.  /''.  li.  Co.  2r)0. 

Table  showing  difference  Ixtwj'eii  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  (o  various  places.     (JS'),  (>S7. 

BRICK,  SALT  GLAZED. 

Table  showing  difference  between  import  and  domestic  rates  on  sliip- 
ment  from  various  ports  of  entry  to  various  places.     (J80,  (iSl. 

BRIMSTONE.  CRUDE,  JN  BLLK. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     668,  669,  671-682,  688. 

BRUSHES. 

Rates  on.     Derr  Mfg.  Co.  v.   Pennsylvania  U.  Co.  646. 

JUIGGIES. 

Rates  on.     t^hippcrs'  Union  of  Phoenix  v.  Atchismi,  T.  d  S.  t\  R.  Co.  250. 
Holdzkom  v.  Michigan  Central  R.  Co.  42. 

BURLAPS. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  vari«)us  ports  of  entry  to  various  places.  66S-6S1,  684,  685, 
688. 

CANDLES. 

Rates  on.     tihippcrs'  Union  of  Phoenix  v.  Atchison,  T.  tfc  H.  /'.  R.  Co.  250. 

(JANNED    GOODS. 

Rates  on.     Shippe^s^  Union  of  Phoenix  v.  Atchison,  T.  d  S.  F.  R.  i'o.  250. 

OAJILOAD. 

Denial  of  "track  delivery''  for  hay  in  carloads.  Palmer^s  Dock  Hay  d 
Produce  Board  of  Trade  v.  Pennsylrania.  R.  Co.  61. 

CARLOAD    RATES.     See  R.vtes. 

CARRIAGES. 

Rates  on.     Holdzkom  v.  Michigan  Central  R.  Co.  42. 

Shippers'  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

CARRIERS. 

Extension  of  time  to  comply  with  certain  provisions  of  the  Safety  Ap- 
pliance Act.  Re  Applications  of  Certain  Railroad  Companies  for  an  Ex- 
tension of  Time,  etc.     522. 
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Carriers  arc  left  by  law  to  procure  equipment  for  their  business  by  lease 
or  otherwise.  They  are  not  prohibited  from  leasing  cars  belonging  to  a 
8hi])pcr,  nor  are  they  compelled  to  contract  in  this  respect  with  all  ship- 
pers because  they  do  witli  one.  Consolidated  Fortoarding  Co.  v.  Bovthem 
K  Co.  182. 

CARS. 

1.  A  carrier,  by  distributing  cars  for  movement  of  traffic  in  such  num- 
ner  us  to  discriminate  against  one  who  desired  to  ship  from  Hartland, 
Clarkafield,  and  Brighton,  Oliio,  non-competitive  stations,  in  favor  of  ship- 
pers at  Xorwalk,  Ohio,  and  other  competitive  stations,  was  guilty  of  un- 
lawful discrimination  against  such  shipper,  Jiis  traffic,  and  such  non-com- 
petitive stations  in  favor  of  the  competitive  cities,  shippers  therefrom^  and 
traffic  there  originating,  and  damages  to  the  extent  of  $100  were  awarded 
against  him.     Ilawhins  v.  Wheelinff  d  Lake  Erie  R.  Co.  212. 

2.  The  defendant  unlawfully  discriminated  against  complainant  and  his 
locjility,  in  delaying  the  furnighing  of  cars  at  Ck)llins,  O.,  ordered  by  liim 
during  the  months  of  January  and  February,  1901,  and  cars  ordered  by 
him  at  Kipton,  0.,  in  August  and  September,  until  the  following  Decem- 
ber and  January,  while  cars  ordered  by  other  shippers  at  Norwalk  were 
provided  with  comparative  promptness.  Complainant  was  awarded  dam- 
ages in  the  amount  of  $200.  Flawkhis  v.  Lake  Shore  <£  Michigan  flf.  R.  Co. 
207. 

CASKS  CITED. 

Alleged  Unlaivful  Katc^  and  Practices,  etc.,  of  Kansas  City,  N.  t£  B.  R. 
Co.,  Re,  8  I.  C.  C.  Rop.  121,— cited  on  p.  316. 

Atchison,  T.  d  8.  J>\  R.  Co.,  In  Re  Alleged  Unlawful  Rates  and  Praotioe$ 
of,  7  1.  C.  C.  Rep.  240,— cited  on  p.  380. 

Buckeye  Buggy  Co.  v.  Cleveland,  C.  C.  d  Ht.  L.  R.  Co.  9  I.  C.  C.  Rep. 
620,— cited  on  p.  032. 

Business  Men's  Asso.  v.  i'hicayo  d  Northtvestcrn  R,  Co.  2  I.  C.  C.  Rep. 
73,  2  Inters.  Com.  Rep.  48, — cited  on  p.  33. 

Chicago,  St.  P.  d  K.  C.  R.  Co.  Re,  2  T.  C.  C.  Rep.  231.  2  Inters.  Com.  Rep. 
137, — cited  on  p.  599. 

Danville  v.  Southern  R.  Co.  8  I.  C.  C.  Rep.  409, — cited  on  pp.  86,  247. 

Dawson  Board  of  Trade  v.  Central  of  Georgia  R.  Co.  8  I.  C.  C.  Rep.  142, 
— cited  on  j).  179. 

Duncan  v.  Atchison,  T.  d  S.  F.  R.  Co.  6  I.  C.  C.  Rep.  85,— «ited  on  p.  644. 

Kast  Tennessee,  V.  d  O.  R.  Co.  v.  Interstate  Commerce  OommiaHon,  181 
U.  S.  1,  45  L.  cd.  719,  21  Sup.  Ct.  Rep.  516,— cited  on  pp.  71,  565. 

Honda  R.  Com.  v.  Savannah,  F.  d  W.  R.  Co.  5  I.  C.  C.  Rep.  18,  3  Inters. 
('«»rii.  K('p.  088,— cited  on  p.  305. 

dreat  Western  R.  Co.  v.  Sutton,  L.  R.  4  H.  L.  226,— cited  on  p.  626. 

i.'ulf,  Colorado  d  Santa  Fc  R.  Co.  v.  llefley,  158  U.  S.  98.  39  L.  ed.  910, 
If)  Sup.  V\.  Rep.  802,— cited  on  p.  219. 
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Oustin  V.  Atchison,  T.  d  8.  t\  R.  Co.  8  I.  C.  C.  Rep.  277, — cited  on  p.  247. 

Hamilton  d  Broum  v.  Chattanooga  R.  d  C.  R.  R.  Co.  4  I.  C.  C.  Rep.  686, 
.3  Inters.  Com.  Rep.  482, — cited  on  p.  242. 

Hampton  Board  of  Trade  v.  Nashville,  C.  d  St.  L.  R.  Co.  8  I.  C.  C.  Rep. 
503,— cited  on  p.  247. 

Harvard  Co.  v.  Pennsylvania  Co.  4  1.  C.  C.  Rep.  212,  3  Inters.  Com.  Rep. 
257, — cited  on  p.  83. 

Holmes  v.  Southern  R.  Co.  8  I.  C.  C.  Rep.  561, — cited  on  p.  305. 

Interstate  Commerce  Commission  v.  Alabama  Midland  R.  Co.  168  U. 
S.  144,  42  L.  ed.  414,  18  Sup.  a.  Rep.  45,— cited  on  pp.  61,  555. 

Interstate  Commerce  Commission  v.  Clyde,  8.  8.  Co,  181  U.  S.  29,  45  L. 
ed.  729,  21  Sup.  Ct.  Rep.  512,— cited  on  p.  71. 

Interstate  Commerce  Commission  v.  Louisville  d  N.  R,  Co.  190  U. 
S.  273,  47  L.  ed.   1047,  23  Sup.  Ct.  Rep.  687,— cited  on  p.  566. 

Interstate  Commerce  Commission  v.  Western  d  A.  R.  Co.  35  C.  C.  A. 
217,  93  Fed.  83,— cited  on  p.  239. 

Kentucky  d  I.  Bridge  Co.  v.  Louisville  d  N.  R.  Co.  2  Inters.  Com.  Rep. 
351,  2  L.  R.  A.  289,  37  Fed.  507,— cited  on  p.  315. 

Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  —  I.  C.  C.  Rep.  — ,  cited  on  p.  364. 

Lehman,  Uigginson  d  Co.  v.  Southern  P.  Co.  4  I.  C.  C.  Rep.  1,  3  Inters. 
Com.  Rep.  80,-eited  on  p.  239. 

Little  Rock  d  M.  R.  Co.  v.  St.  Louis  S.  W.  R.  Co.  4  Inters.  Com.  Rep. 
854,  26  L.  R.  A.  192,  11  C.  C.  A.  417,  27  U.  S.  App  380,  63  Fed.  775,— citetl 
on  p.  315. 

Louisville  d  N.  R.  Co.  v.  Behlmer,  175  U.  S.  648,  44  L.  ed.  309,  20  Sup. 
Ct.  Rep.  209,— cited  on  pp.  71,  555,  595. 

Lundquist  v.  Grand  Trunk  Western  R.  Co.  121  Fed.  915, — cited  on  p.  626. 

Manufacturers'  d  Jobbers'  Union  v.  Minneapolis  d  8t.  L.  R.  Co.  4  I.  C. 
C.  Rep.  79,  3  Inters.  Com.  Rep.  115, —  cited  on  p.  31. 

Manufacturers'  d  Jobbers'  Union  v.  Minneapolis  d  St.  L,  R.  Co.  4  I.  C. 
C.  Rep.  79,  3  Inters.  Com.  Rep.  J 15, — cited  on  pp.  241,  247. 

Mayor  and  City  Council  of  Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  9 
I.  C.  C.  Rep.  534,— cited  on  p.  558. 

Myer  v.  Cleveland,  C.  C.  d  St.  L.  R.  Co.  9  I.  C.  C.  Rep.  78,— cited  on  p. 
304. 

Nebraska  Freight  Rate  Case,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct. 
Kep.  418, — cited  on  p.  403. 

Sew  Orleans  Cotton  Exchange  v.  Cincinnatij  N.  O.  d  T.  P.  R.  Co.  2  I. 
('.  C.  Rep.  375,  2  Inters.  Com.  Rep.  289, — cited  on  p.  243.    . 

Oregon  Short  Line  d  U.  N.  R.  Co.  v.  Northern  P.  R.  Co.  4  Inters.  Com. 
Il«'p.  249,  51   Fed.  405,— cited  on  p.  315. 

Page  v.  Delaware,  L.  d  W.  R.  Co.  6  I.  C.  C.  Rep.  648, — cited  on  p.  83. 

Page  v.  Delaware,  Lackawanna  d  W.  R.  Co.  6  I.  C.  C.  Rep.  148,  4  Inters. 
(■<mi.  Hep.  525, — cited  on  p.  304. 

Railroad  d  Warehouse  Comrs.  v.  Eureka  Springs  R.  Co.  7  I.  C.  C.  Rep. 
:i!),— cited  on  p.  33. 
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Ren  V.  MobUr  <(•  ii.  R.  Co.  7  1.  C.  C.  Rep.  43,— cited  on  p.  204. 

Rea  V.  Mobile  d  O.  R.  Co.  7  1.  C.  C.  Rep.  50,— cited  on  p.  237. 

San  Rcrnanliiio  Cane,  {)  1.  C.  C.  Uep.  42, — cited  on  p.  247. 

Havannah  Jiareaii  of  FrcUiht  d-  Travsp.  v.  Charleston  d  8.  R.  Co.  7  1.  0. 
(.'.  R«?p.  GO i,— cited  on  j).  34. 

i^ufjern,  Hunt  d  Co.  v.  Indiana,  IK  d  ^V,  R.  Co.  7  I.  C.  C.  Rep.  282.— 
citcMl  on  p.  30;'). 

Thurbtr  v.  .\ .  ).  C.  d  //.  R.  R.  Co.  3  I.  t'.  ('.  Rep.  473,  2  InU'rs.  Com. 
Uep.  742. — <.'ite<l  on  p.  l\7i{\. 

Troi/  Hoard  of  Ttade  v.  Alabama  Midland  R.  Co.  W  1.  C.  C.  Kep.  1,  21. 
A    Inters.  Com.   liep.  348.  3.50, — eil«'<l  on  p.  247. 

United  States  H.iprrss  Co.  v.  hountze  Rios.  S  \Niill.  353,  19  I.,  ed.  400.  - 
cited  on  p.  204. 

\yarHei'  v.  A.  ) .  C.  d  II.  R.  R.  Co.  4  1.  C.  C.  KejK  32,  3  InterH.  Com.  Rep. 
74, — cited  on  p.  83. 

Wiehita  v.  Atehi.son,  T.  d  N.  /•*.  R.  Co.  0  l.  C.  C.  Rep.  534, — cited  on  p. 
.wl. 

Wilmintfton  Tariff  Asuo.  v.  Cineinnali,  /'.  \  .  R.  Co.  *)  I.  C.  C.  Rep.  118.— 
(•it(Ml  on  p.  248. 

Wright  v.  United  States,  107  T.  S.  512,  42  L.  e<i.  258,  17  Sup.  Ct.  lU-p. 
S22, — cited  on  p.  025. 

CASES  CITKD  IN  DISSKNTlNCi  OIMNIONS. 

Atchison,  T.  d  S.  I\  R.  Co.  v.  Denver  d  M.  (K  R.  Co,  110  U.  S.  (^67,  680. 
28  L.  cd.  201.  200,  4  Sup.  Ct.   Rep.   185.— eitcnl  on  p.  20Cf. 

Iloldzkom  V.  Miehiyan  Central  R.  Co,  0  I.  C.  C.  Rep.  42,— cited  on  p.  220. 

Post  V.  Southern  R.  Co.  10  Am.  &  Knjr.  Railroad  Cph.  (N.  8.)  201,  225, 
103  Tenn.  220.  55  !..  K.  A.  401,  52  S.  W.  301.— eite<l  on  p.  20«f. 

(ASKS    DiSTINCa  ISllKD. 

Danville  v.  Southern  It.  Co.  8  I.  C.  C.  Rep.  400,  571r--cited  on  p.  67. 

Hampton  v.  A.  C.  d  St.  h.  R.  Co.  8  1.  C.  C.  Rep.  503, — cited  on  p.  57. 

Interstate  Comnirrve  Commission  v.  Cineinnati,  \.  O.  d  T.  P.  R.  Co.  107 
IJ.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct.  Rop.  800,— cited  on  p.  85. 

Rost  V.  Southern  R.  Co.  103  Tenn.  184,  10  .\m.  &  Knjr.  Railroad  Cus.  201, 
225,  55  L.  K.  A.   181,  .■)2  S.  W.  301.— cited  <m  p.  20Gd. 

Rroctor  d  (iohible  Co.  v.  Cineinnati,  II.  d  D.  R.  Co.  4  I.  C.  C.  Rep.  87,  3 
Inters.  Com.  liep.   131,— cited  on  p.  482.  484. 

(MTTLK. 

RaU's  on.     Saiihs  v.  A.  ).   V.  //.  d  II.  R.  Co.  4J»2. 

CKM  KNT. 

Hnfes  on.     Kindrl  v.    Mehtson,  T.  d  S.  F.  R.  Co.  000. 

Tabic  slio\vin;r  ditlcrence  between  import  and  domestic  rates  on  shi})- 
ment   from  vjivi«)us  ]>orts  of  entry  tx)  various  pbicen.     008-681,  085,  688. 
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CHAMPAGNE. 

Rates  on.     (Shippers'  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

CHEESE. 

Rates  on.     Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

CHICORY. 

Table   showing   differonce   between   import  and   domestic   rates   on   ship- 
ment from  various  ports  of  entry  to  various  places.     684,  686. 

CHINA. 

Table   showing   dilTerence   between    import  and   domestic   rates   on   ship- 
ment from  various  ports  of  entry  to  various  places.     684,  686. 

CHINA    CLAY. 

Table   showing   difference   between    import  and   domestic   rates   on   ship- 
ment from  various  ports  of  entry  to  various  places.     684,  686. 

(mOCOLATE. 

Rates  on.     Kindel  v.  Atchison,  T.  rf-  8.  F.  U.  Co.  606. 

(UTRUS    FRUIT. 

Rates  on.     Consolidated  Forwarding  Co.  v.  Southern   P.  Co.   182. 

CLASSIFICATION.     See  Rates. 

CLAY. 

Ta.ble   showing   difference   between    import   and   domestic    rates   on    ship- 
ment from  various  ports  of  entry  to  various  places.     668-681,  688. 

COAL. 

Rates  on.     Mayor  and  City  Council  of  Wichita  v.  Atchison.  T.  d  8.  F. 
R.  Co.  558. 

<'OAL    FACINGS    OR    GROUND    ANTHRACITE    COAL. 

Table   showing   difference   between    import   and   domestic   rates   on    ship- 
ment from  various  ports  of  entry  to  various  places.     680,  681. 

i'OCOA. 

Rates  on.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

<'OFFEE    ROASTED. 

Rates  on.     Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

(  OMPETITION.     See  also  Wateb  Competition. 

Neither  the  absence  nor  the  presence  of  conipetition   by  carriers  alone, 
nor  the  extent  of  their  operations  measured   solely  by  their   financial   in- 
terests, can  be  relied  on  to  adjust  rates  reasonable  and  just  to  all.    Mayor 
and  Council  of  Tifton,  C,a.  v.  Louisville  d  Xashrille  R.  Co.  100, 
9  Inters.  Com.  40 
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CONTRACTS. 

A  contract  made  by  a  carrier  to  transport  machinery  at  a  lower  rate 
than  that  fixed  by  the  legally  fixed  tariff  is  not  binding  upon  the  company, 
and  it8  violation  furnishes  no  grounds  for  redress  under  the  Act  to  Regu- 
late Commerce.    Red  Cloud  ^fining  Co.  v.  Southern  P.  Co.  216. 

COPPER. 

Rates  on.     Kindel  v.  Atchison,  T.  d  8.  F.  Jl.  Co.  «06. 

COPPER,  SULPHATE  OF, 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     685,  687. 

C:ORDIALS. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
mont  from  various  ports  of  entry  to  various  places.     686,  687. 

CORN. 
Rates  on.     Mobile  d  0.  11.  Co.,  Re  R^ites  and  Practieee  of,  875. 
}^ational  Hay  Asso.  v.  Lake  Shore  (£  Michigan  S,  R.  Co.  264. 

COTTON    PIECE    GOODS. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ni(>nt  from  various  ports  of  entry  to  various  places.     684,  686. 

(.ROCKERY. 

Table  showing  difference  between  import  and  domestic  rates  on  4iip- 
ment  from  various  ports  of  entry  to  various  places.     668-681,  684,  686,  688. 

DKNIMS. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     686. 

DISCRIMINATION. 

Between  places.  National  Hap  Aaso.  v.  Lake  Shore  d  Miohiffan  8.  R,  Co. 
2J)4. 

Iiu8inc88  Men's  League  of  St.  lA)ui8  v.  Atohisony  T.  <£  8.  P.  R,  Oo,  818. 

Hawkins  v.  Lake  Shore  d  Michigan  S.  R.  Co.  207. 

Johnson  v.  Chicago,  St.  P.  M.  d  O.  R.  Co.  221. 

Wilmington  Tariff  Asso.  of  North  Carolina  v.  Cincinnati,  P.  d  Va,  R, 
Co.  118. 

Hawkins  v.  Wheeling  d  Jjake  Erie  R.  Co.  212. 

Mayor  and  Council  of  Tifton,  Ga.  v.  Louisville  d  N.  R»  Co.  160. 

Holdskom  v.  Michigan  Central  R.  Co.  42. 

Hilton  Lumber  Co.  v.  Wilmington  d  Weldon  R.  Co,  17. 

Kindel  v.  Atchison,  T.  d  S.  F.  R.  Co.  606. 

Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  260. 
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Wichita  v.  Atchison^  T.  d  8,  F.  R,  Co,  607,  634,  668. 

Wichita  v.  Chicago,  R.  I,  d  P.  R,  Co,  669. 

Ulric  d  Williatna  v.  Lake  Shore  d  M,  8,  R,  Co,  495. 

8.  Marten  v.  LouisviUe  d  y,  R.  Co,  681. 

Against  shippers.     Hawkins  v.  Lake  Shore  d  M.  8,  R,  Co,  207. 

Hawkins  v.  Wheeling  d  Lake  Erie  R,  Co,  212. 

National  Hay  Aaao.  v.  Lake  Shore  d  M,  8.  R,  Co,  264. 

1.  No  unjust  discrimination  against  complainant  ehippers  in  favor  of 
other  shippers  is  shown  by  evidence  that,  during  the  anthracite  ooal  strike, 
defendant  railroad  companies  gave  a  preference  to  bituminous  ooal,  and 
also  to  live  stock  and  perishable  freights,  which  caused  delay  in  the  trans- 
portation of  complainant's  hay,  where  only  two  cars  "slipped  through"  to 
destination,  after  the  receipt  and  before  the  delivery  of  complainant's  car,, 
showing  tliat  the  embargo  was  practically  maintained  and  enforced.  8,  8. 
Uaish  d  Sons  v.  Cleveland,  A,  d  C,  R,  Co,  613. 

2.  Where  the  goods  are  loaded  at  one  time  and  place  with  but  a  single- 
bill  of  lading,  and  the  shipment  is  by  one  consignor  to  one  consignee,  and 
by  the  terms  of  sale  become  the  property  of  the  consignee  upon  delivery  to- 
the  carrier,  the  latter  has  no  right  to  inquire  whether  the  consignee  ob- 
tained his  title  from  one  or  several  owners,  and  if  it  accords  the  carload 
rate  in  case  the  consignor  is  the  owner,  failure  on  its  part  to  extend  the 
same  privilege  when  the  consignee  is  the  owner  violates  sections  1,  2,  and 
3  of  the  Act  to  Regulate  Commerce.  Buckeye  Buggy  Co.  v.  Cleveland,  C. 
C.  d  St.  L.  R,  Co,  620. 

Against  commodities.  National  Hay  Asso.  v.  Lake  Shore  d  M,  8,  R.  Co. 
264. 

Against  oonHumers.  \ational  Hay  Asso.  v.  Lake  Shore  d  M,  8.  R.  Co. 
264. 

Against  dealers.     \a1  tonal  Hay  Asso.  v.  Lake  Shore  d  M,  8.  R,  Co,  264. 

Against  producers,  yational  Hay  Asso.  v.  Lake  Shore  d  M,  8,  R,  Co. 
264. 

Against  particular  traftic.     Hawkins  v.  Wheeling  d  Lake  Erie  R,  Co.  21^. 

Against  pansengers.     MacLoon  v.  Boston  d  M.  R,  Co,  642. 

Uehrend  v.   Washington  8.  R.  Co.  637. 

Between  import  and  domestic  traffic.  Report  of  Interstate  Commerce 
Commission   to  Senate  of  the  United  States.     650. 

DISMISSAL. 

1.  No  order  wuh  deemed  necessary,  and  none  was  made,  where  the  de- 
fnidants  liad  removed  the  cause  of  complaint,  by  establishing  rates  on 
su«rar  from  Sugar  City  and  Rocky  Ford,  Colorado,  to  Wichita  and  Hutch- 
inson, Kansas,  no  higher  than  those  in  effect  from  same  points  to  Kansas 
City,  Mo.  Mayor  and  City  Council  of  Wichita  v.  Atchison,  T,  d  8,  F,  R. 
Co.  507. 

2.  A  complaint  alleging  imju.st  discrimination  against  complainant  ship- 
ptM's  was  dismissed,  where  no  unjust  discrimination  was  shown.  8,  8, 
iPnish  d  Sons  v.  Cleveland,  A.  d  C.  R.  Co.  613. 


712  INDEX. 

Without  Pbejudice. 

3.  Complainant's  claiiii  for  loparatinn  having  hum  Hclthnl  by  defenilanUy 
tlie  case  was,  in  view  of  tli«»  liniite<l  testimony  presontwl  by  tbc  considera- 
tion, dismissed  without  pr^'jiulice.     tSai/les  v.  A'.  }'.,  A'.  H.  d  U.  H,  Co.  49S. 

4.  Where,  under  a  comphiint  alh'ging  that  higher  rntcH  won*  «*n forced 
from  northern  and  eastern  markets  to  Dalhis  and  Fort  Worth  than  those 
in  effect  over  lines  througli  those  Texas  cities  to  Galveciton  antl  llouAtoD, 
violating  section  4  of  the  statute,  t)ie  case  was  tried  upon  an  erroneous 
tlieory  that  market  and  railroad  competition  could  not  work  disainiilaritj 
in  the  circumstances  and  conditions,  within  the  meaning  of  the  statute; 
an<l  the  testimony,  which  bore  solely  upon  complainants  contention  that 
the  statute  forbids  higher  rates  on  any  and  all  freights  for  the  shorter 
distance  to  Dallas  or  Fort  Worth  than  for  the  longer  distance  to  Galves- 
ton or  Houston,  was  not  sufllcient  to  enable  the  Commission  to  reach  a 
(h'lermination.  The  complaint  was  dismissetl,  but  with  leave  to  oomplain- 
aiits  to  challenge  the  existing  differences  in  rates  as  to  |mrticular  articlo, 
or  any  class  of  freights,  by  supplemental  complaint,  or  any  other  new 
proceeding.     Dallnft  Freight  liureau  v.  Austin  cf  .V.  IV.  R,  Co.  08. 

DOG    COLLAllS. 

Rates  on.  Jluaincas  Men'n  League  of  St.  Louin  v.  .WrAiAon,  T.  «£  H.  F. 
It.  Co.  330. 

lX)01i    POSTS. 

Hates  on.  Jiusinctfs  Men's  League  of  Hi.  Louis  v.  Atchison,  7*.  «£  8.  F. 
It.  Co.  330. 

DRESSED    MEAT. 

Rates  on.     In  the  Matter  of  Proposed  .idvances  in  Freight  KateSf  382. 

DRUGS. 

Tabl(!  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     (J84,  086. 

DRY    GOODS. 

Rates  on.     tShippcrs*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  ii.  Co.  250. 

Table  showing  difference  l>etwe<>n  import  and  domestic  rates  on  ship- 
ment from  various  jjorts  of  I'utry  to  various  places.     084,  080. 

DUCK.  corroN,  IINHLKACHKD. 

Tablr  showing  different  between  imiiort  and  domestic  rati'H  on  ship- 
ni»;nt  from  various  ports  of  entry  to  various  placrs.     084,  080. 

EMRAR(;(). 

No  unjust  <iiseriniiniition  against  complainant  shippers  in  favor  of  other 
shippers  is  shown  by  evidence  that,  during  the  anthracite  coal  strike,  de- 
fendant railroad  eonipanirs  gave  a  preference  to  bituminous  coal,  ami  also 
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to  live  stock  and  perishable  freights,  which  caused  delay  in  the  transpor- 
tation of  complainant's  hay,  where  only  two  cars  "slipped  through"  to 
destination,  after  the  receipt  and  before  the  delivery  of  complainant's  car, 
showing  that  the  embargo  was  practically  maintained  and  enforce<l.  8.  8. 
Daish  d  Sons  v.  Cleveland,  A.  <C  (\  R.  Co.  513. 

KVIDENCE. 

1.  The  evid<»nce  submitted  is  not  surticient  to  constitute  the  basis  of  a 
decision  requiring  defendant  carriers  to  modify  their  long-standing  system 
of  rate-making,  on  the  ground  that  the  rates  from  New  York,  Chicago,  St. 
Louis,  and  other  eastern  points  to  Phoenix,  Ariz.,  are  imjust  and  unrea- 
sonable in  themselves,  and  relatively  as  compared  with  rates  on  like  traffic 
between  eastern  points  and  Los  Angeles.  Shippers*  Union  of  Phoeniw  v. 
Atchison,  T.  tt-  S.  F.  R.  Co.  250. 

2.  The  presumption  as  to  reasonableness  of  rates  long  kept  in  effect  by 
carriers  as  a  voluntary  act  on  their  part  does  not  attach  in  a  case  where 
such  rates  have  been  established  by  carriers  in  compliance  with  the  deci- 
sion and  order  of  the  ("ommission.  Proctor  d  Oamhle  Co.  v.  Cincinnati,  H, 
d-  I>.  R.  Co.  440. 

;>.  \\  here  the  chief  question  involved  is  the  justice  of  the  change  in  the 
clas>ification  of  the  commodities  shipped  by  complainant,  and  the  decision 
will  a  fleet  all  shippers  of  the  same  commodity  in  the  classification  terri- 
tory, the  profits  secured  by  complainant  from  the  operation  of  the  rail- 
way connected  with  the  defendant's  line  are  not  material,  and  the  case 
must  be  decided  in  acconlance  with  the  principle  which  properly  governs 
the  classiiication  of  freight  articles.     Id. 

4.  The  fact  that  a  substantial  dissimilarity  of  circumstances  and  con- 
ditions between  the  longer  and  the  sliorter  distance  points  has  been  shown, 
whicli  justifies  a  lower  rate  to  the  longer  distance  point,  does  not  prevent 
tlie  longer  distance  rate  from  being  considered  by  way  of  comparison  in  de- 
termining whether  or  not  the  shorter  distance  rate  is  unreasonable  or  un- 
duly prejudicial,  where  the  competition  and  other  compulsory  conditions  are 
foimd  not  to  justify  the  whole  disparity  between  the  shorter  and  the  longei 
distance  rate.     S.  Marten  v.  Louisville  d  yashville  R.  Co.  581. 

Of  j)rior  rales,  raising  presumption  against  carrier  as  to  their  reason- 
ableness,    yalional  Ilai/.  Assaf  v.  Lake  Shore  d  Michigan  8.  R.  Co,  264. 

EXTRACTS. 

Kates  on.     Kindel  v.  Atehison,  T.  d  8.  F.  H.  Co.  606. 

FEED. 

Kates  on.     Xutional  Uay  Asso.  v.  Lake  Shore  d  Michigan  8.  R.  Co.  264. 

P^EKKO-MANGANESE. 

Tai)le  siiouin*'  diirerenee  between  import  and  domestic  rates  on  ship- 
in<nt   from  various  ports  of  entry  to  various  places.     668,  672-679,  688. 
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FERRO-SILICON. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.    672,  673. 

FIREPROOFING— BUIIiDING   TILE. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.    680,  681. 

FLOUR. 

Rates  on.     'National  Hay  Aaao.  v.  Lake  Shore  d  Michigan  8.  R,  Co.  264. 

FULLER'S    EARTH. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.    668-681,  684,  686,  688. 

FUR  SCRAPS  AND   HATTERS'  FURS. 

Rates  on;  proper  classification.     Myer  v.  Cleveland,  Cincinnati  d  8t.  L. 
R.  Co.  78. 

GALVANIZED    IRON. 

Rates  on.    Buainesa  Men's  League  of  8t,  Louie  v.  Aiohieon,  T.  «£  8.  !■*. 
R.  Co,  330. 

GLASS. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry,  to  various  places.    684,  686,  688. 

GLUE. 

Rates  on.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co,  606. 

GOATSKINS. 

Rates  on.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co,  606. 

GRAIN. 

Rates  on.  Diamond  Mills  v.  Boston  d  Maine  R,  Co,  311. 
In  the  Matter  of  Proposed  Advances  in  Freight  Rates,  882. 
Mayor  and  City  Council  of  Wichita  v.  Atchison,  T,  d  8.  F.  R.  Co.  6S4. 

GRASS    HOOKS. 

Rates  on.    Business  Men's  League  of  8t,  Jjouis  v.  Atchison,  T.  d  8.  F. 
R.  Co.  330. 

GRIND   STONES. 

Rates  on.    BuMness  Men's  League  of  8t.  Louis  v.  Atchison,  T.  d  8,  F. 
R,  Co.  318. 

GROCERIES. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment fioni  various  ports  of  entry  to  various  places.     684. 
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to  live  stock  and  perishable  freights,  which  caused  delay  in  the  transpor- 
tation of  complainant's  hay,  where  only  two  cars  "slipped  through"  to 
destination,  after  the  receipt  and  before  the  delivery  of  complainant's  car^ 
showing  that  the  embargo  was  practically  maintained  and  enforced.  8.  8, 
Daish  dc  Sons  v.  Cleveland,  A.  d-  C.  K.  Co.  513. 

EVIDENCE. 

1.  The  evidence  submitted  is  not  sufticient  to  constitute  the  basis  of  a 
decision  requiring  defendant  carriers  to  modify  their  long-standing  system 
of  rate-making,  on  the  ground  that  the  rates  from  New  York,  Chicago,  St. 
Louis,  and  other  eastern  points  to  Phoenix,  Ariz.,  are  imjust  and  unrea- 
sonable in  themselves,  and  relatively  as  compared  with  rates  on  like  traffic 
between  eastern  points  and  Los  Angeles.  Shippers*  Union  of  Phoenim  v. 
Atchison,  T.  tt-  S.  F.  R.  Co.  250. 

2.  The  presumption  as  to  reasonableness  of  rates  long  kept  in  effect  by 
carriers  as  a  voluntary  act  on  their  part  does  not  attach  in  a  case  where 
sucli  rates  have  been  established  by  carriers  in  compliance  with  the  deci- 
sion and  order  of  the  Commission.  Proctor  d  Oamhle  Co.  v.  Cincinnati,  H, 
rf  D.  R.  Co.  440. 

:J.  W  here  the  chief  question  involved  is  the  justice  of  the  change  in  the 
classification  of  the  commodities  shipped  by  complainant,  and  the  decision 
will  airoct  all  shippers  of  the  same  commodity  in  the  classification  terri- 
tory, the  profits  secured  by  complainant  from  the  operation  of  the  rail- 
way connected  with  the  defendant's  line  are  not  material,  and  the  case 
must  J>e  decided  in  accordance  with  the  principle  which  properly  governs 
the  elassilication  of  freight  articles.     Id. 

4.  The  fact  that  a  substantial  dissimilarity  of  circumstances  and  con- 
ditions between  the  longer  and  the  shorter  distance  points  has  been  shown, 
which  justifies  a  lower  rate  to  the  longer  distance  point,  does  not  prevent 
the  longer  distance  rate  from  being  considered  by  way  of  comparison  in  de- 
termining whether  or  not  the  shorter  distance  rate  is  unreasonable  or  un- 
duly prejudicial,  where  the  competition  and  other  compulsory  conditions  are 
found  not  to  justify  the  whole  disparity  between  the  shorter  and  the  longei 
distance  rate.     S.  Marten  v.  Louisville  d  Xashville  R,  Co.  581. 

Of  prior  rates,  raisitig  presumption  against  carrier  as  to  their  reason- 
ableness,    yaiional  Hay.  Asscf  v.  Lake  Shore  d  Michigan  8.  R.  Co,  264. 

EXTRACTS. 

Rates  on.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

FEED. 

Rates  on.     Sational  Hay  Asso.  v.  Lake  Shore  d  Michigan  8.  R.  Co,  264. 

FERRO-MANGANESE. 

Table  showing  dilference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     668,  672-679,  688. 
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through  their  trallic  representatives,  and  in  some  instances  through  their 
attorneys,  and  facts  not  brought  out  in  tlie  inquiry,  with  further  discus- 
sion of  the  subject,  niiglit  U^ad  to  a  different  conclusion,  no  order  was 
made;  but  it  was  detennine<I  that,  unh'ss  tlio  rates  be  readjusted  in  ac- 
cordance with  tlH>  views  expressed  by  tlie  (Vnn mission,  proceedings  would 
1)6  befjun  against  the  several  lines,  which  would  put  directly  in  issue  the 
rates  involved.     Jtt. 

3.  No  order  was  de<'nied  neet>>sary.  and  utmv  was  niade^  where  the  de- 
fendants had  removed  the  eause  of  coni])laint.  by  establishing  rates  on  sugar 
from  Su^rar  City  and  Kooky  Fonl,  Colorado,  to  Wichita  and  Hutchinson, 
Kansas,  no  higher  than  those  in  etTt>ct  from  the  same  points  to  Kansas 
(Jity,  Mo.  J/ (///or  and  City  Council  of  Wichita  v.  Atchison,  T.  d  8,  F,  K. 
Co.  -507. 

4.  While  a  complete  system  of  interstate  railway  regulations  would 
probably  give  the  regulating  body  authority  to  determine  when  the  privi- 
lege of  milling  in  transit,  and  privileges  of  that  nature,  should  be  ac- 
(•orded,  and  upon  what  terms,  no  such  authority  is  conferred  upon  the  Com- 
mission by  the  present  Act.     Diamond  Mills  v.  Boston  d  Maine  R,  Co.  311. 

Report  to  the  Senate  of  the  United  States  in  the  matter  of  Rates  on  Im- 
port an«l  Domestic  Trallic.     050. 

5.  An  order  of  the  Commission  nnpiiring  a  carrier  to  desist  from  on- 
forcing  a  classification  of  si)eciiied  articles  higher  than  the  classification. 
which  upon  the  facts  is  found  to  be  lawful,  is  not  prescribing  a  rate  for 
the  future,  (classification  determines  the  relation  of  rates  as  between  com- 
modities, not  the  rate  itself,  and  when  a  commodity  is  transferred  from 
a  higher  to  a  lower  class,  the  revenues  of  the  carrier  are  not  nccessarily 
diminishcd,  since  it  may  advance  the  rates  applicable  to  those  cla88(*s. 
Mijcr  v.  Clcrdand,  Cincinnati  <C-  »S7.  L.  R.  Co.  78. 

().  The  discretionary  power  lodged  with  the  Commission  to  extend  the 
periotl  of  time  within  which  carriers  are  required  to  comply  with  the 
safety  appliance  act.  was  desigruMl  to  prevent  special  hardship  upon  tlie 
public  and  the  carriers,  and  should  only  be  exercised  under  such  circum- 
st^inces  and  for  such  length  of  time  as  was  contemplated  by  the  framers 
of  the  statutes,  and  are  plainly  inferable  from  its  terms.  In  Re  AppHca- 
tions  of  Certain  Railroad  Companies  for  an  Extension  of  Timef  etc,     622. 

7.  A  submission  by  a  railway  company  of  a  shipper's  claim  for  carload 
rating  on  a  mixed  carload  of  lemons  and  pineapples  should  be  treated  as 
a  case  uj)on  comidaint  an«l  answer.     Roth  v.  Texas  d  P.  R,  Co,  602. 

8.  While  it  was  shown  that  many  dilTerentials  in  the  rates  named  for 
carloads  and  less  than  carloads  on  traflic  from  the  Middle  West  to  the 
Pacific  Coast  w«  re  t<K)  gre:U.  and  the  varied  commodity  rates  in  the  hard- 
ware schedule  should  be  readjusted,  and  in  some  instances  greater  latitude 
should  be  given  in  (he  shipment  practiciilly  of  the  same  articles  in  mixed 
carloads,  the  Commission  ordered  a  further  hearing,  where  the  record  fur- 
nished no  facts  from  which  it  could  be  intelligi»ntly  determined  what  ought 
to  be  done  in  specific  instances.  Business  Men's  League  of  8t,  ZfO«t«  v. 
Afrhison,  T.  d-  S.  /•'.  R.  Co.  .118. 
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9.  VVliilo  the  Coniniission  will  not,  of  its  own  motion,  procee«l  in  n 
hranch  of  the  ciise  not  litigated  at  the  hearing,  it  will  grant  leave  to  the 
parties  to  do  so  if  they  desire.     Id. 

IRON. 

Rates  on.  Husincss  M€u\s  Leaffue  of  St.  Louis  v.  Atchison,  T.  <(•  S.  h\  I*. 
Co.  318,  327. 

Table  showing  diflerence  between  import  and  domestic  rates  on  shi])- 
nient  from  various  ports  of  entry  to  various  places.     084.  080. 

IRON  PYRITES. 

Table  showing  diHerence  between  import  and  domestic  rates  on  shij)-. 
ment  from  various  ports  of  entry  to  various  places.     008,  009,  072-081,  088. 

.lOINT    TARIFF. 

Right  of  party  to  joint  tariff  to  refuse  to  shipper  milling  in  transit 
privileges  under  joint  through  rates.  Diamond  Mills  v.  Bostoji  d  Maine 
It.  Co.  311. 

JUTK   YARN. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     084,  080. 

KAINIT. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment from  various  ports  of  entry  to  various  places.     008,  009,  072-081,  088. 

KAOLIN. 

Table  showing  difference  between  import  and  domestic  rates  on  ship- 
ment  from  various   ports  of  entry  to  various  places.     008-081,   088. 

LKASlNCi    CARS.     See  Cauriebs. 

LEMONS. 

Rates  on.     Uoth  v.  Texas  &  1\  R.  Co.  002. 

LIQUORS. 

Rates  on.     Shippers*  Union  of  Phoenix  v.  Atchison,  T.  dc  8.  F.  R.  Co.  250. 

LIVE    STOCK. 

Rates  on.     Sayles  v.   .Y.  Y.,   .V.   H.  &  R.   R.  Co.  492. 

i.OCALlTIES. 

Inserimination  between,  see  heading.  Discrimination  between  Places, 
under  Title  Rates. 

LONG   AND  SHORT  HAUL  PROVISION. 
See  heading  Long  and  Short  Haul,  under  title  Rates. 
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Kates  on.  Saiional  Wholesale  Lumber  DetUera*  Aaao.  v.  Norfolk  d 
Western  U.  Co.  08. 

Mayor  and  City  Couiuyil  of  Wichita,  Kansas  v.  Chicago,  Rook  Island  d 
Pacific  R.  Co.  56f). 

JUisiness  Men's  Leafjur  of  Ht.  Louis  v.  Atchison,  T.  d  8.  F.  R.  Co.  318. 

*S\  Marten  v.  LouisvAUe  d  Nashville  R.  Co,  681. 

Katus  on;  through  lutc  p^reiitcr  than  local  combined  rates.  Hilton  JjUw- 
her  Co.  V.  Wilmington  d  Weldon  R.  Co.  17. 

MAGNESITE,  GRECIAN,  IN  BAGS  OK  IN  BULK. 

Table  Hhowinj?  (li(T<.'ronce  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  t»ntry  to  various  places.    068-673,  675-681,  688. 

MANGANESE. 

Table  Mhowiii/r  difFercnce  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     688. 

MILLING  IN  TKANSIT. 

Right  of  shipper  to  mill  in  transit,  and  foni^ard  milled  product  under 
through  rate.    Diamond  Mills  v.  Boston  d  Maine  R.  Co.  311. 

MINERAL  WATER. 

Table  showing  diirercnce  between  import  and  domestic  rates  on  Bhipmeni 
from  variouH  ports  of  entry  to  various  places.     684,  686. 

MOHAIR. 

Rates  on.    Kindcl  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

NOTICE.    Soi'  ScHEDrLKK  or  Tabiffs. 

OATS. 

Rates  on.     Xational  Ilau  Asso.  v.  Lake  8horc  d  Michigan  8.  K.  Co,  284. 

ORANGES. 

Rates  on.    Consolidated  Forwarding  Co.  v.  Southern  P.  Co,  182. 

ORE  (IRON,  CHROME,  OK  MANGANESE)  PER  TON. 

Table  sliowing  difTcrence  between  import  and  domestic  rates  on  shipment 
from  variouH  portn  of  entry  to  various  places.    668,  669,  672-679,  688. 

PACKINGHOUSE  PRODUCTS. 

Raies  on.     In  the  Matter  of  Proposed  Advances  in  Freight  Rates,  382. 

PAINT,  EARTH. 

Ta])h  allowing  ilillcrcno*'  bctwtvn  import  and  domestic  rates  on  shipment 
from  various  ])orts  nf  entry  to  various  places.     680,  681. 


INDEX.  719 

PAPER. 

Table  showing  difference  between  import  and  domestic  rates  on  shipmrat 
from  various  ports  of  entry  to  various  places.    680,  681. 

PAPER  STOCK. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    684,  686. 

PAPER  WRAPPING. 
Kates  on.    Shippers'  Union  of  Phoenia  v.  AtohiBon,  T,  d  8,  F.^R,  Co.  260. 

PARTIES. 

The  St.  Louis,  Iron  Mountain,  and  Southern  Railway  Company,  although 
a  proper,  is  not  a  necessary,  party  to  proceedings  against  the  IGnoori 
Pacific  Railway  Company,  the  controlling  company,  to  redress  grieimnoes 
in  the  matter  of  freight  rates.  Mayor  and  (Hty  OounoU  of  WiekHa  ▼. 
Atchison,  T.  d  8.  F.  R.  Co,  668. 

PASSENGERS. 

Unjust  discrimination.    Behrend  v.  Washington  8,  R,  Co,  637. 
MacLoon  v.  Boston  d  M.  R,  Co,  642. 

PHOSPHATE,  CONCENTRATED. 

Table  showing  difference  between  import  and  domestie  mtee  on  Bhipnent 
from  various  ports  of  entry  to  various  plaoea.    680,  681. 

PICKLES. 

Table  showing  difference  between  import  and  domeetie  rates  on  ahipniMit 
from  various  ports  of  entry  to  various  places.    686,  686. 

PIG  IRON. 

Table  showing  difference  between  import  and  domeetic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    668,  669,  672-670,  688. 

PINEAPPLES. 

RatcH  on.    Hoth  v.  Texas  d  P,  R,  Co,  602. 

PLACES. 

DiHcrimiimtion  botween,  nee  heading,  DiseriminatUm  heiwo9n  PtaceB, 
under  Titi.e  Rates. 

PORCELAIN  WARE. 

Tnbl<*  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    687. 

PORTER. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    684,  686. 
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POSTING.     Sec  ScHKDULEs  OR  Tariffs. 

POTASH,  CARBONATE  OF. 

Table  sliowin;]^  diirerence  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    668,  669,  672-679,  689. 

POTASH.  MUKIATK  OF. 

Table  showing  ditl'erence  between  im])ort  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.    668-681,  689. 

POTASH,  SULPHATE  OF. 

Table  showing  dilTorence  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  vari<ms  places.    668,  669,  672-681,  689. 

POTASSILM.  (.'VAN IDE  OF. 

Table  showing  ditfevcnce  briwwn  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     084,  (J86. 

POTATOES. 

Itates  on.     Sational  Hay  Asso.  v.  Lake  tshore  rf  Michigan  8.  R.  Co.  264. 
Shippers*  I'nion  of  Phovnix  v.  Atchifton,  T.  <(•  S.  F.  R,  To.  250. 

PRACTICE. 

While  the  s(>rvie(*  of  a  complaint  upon  ii  controlling  comi>any  may  not  be 
legal  servi('e  upon  a  subsidiary  eoinpany,  it  does  in  fact,  for  all  practical 
purposes,  inform  the  other  company  of  the  proceedings.  Mayor  nnd  City 
Voiincil  Of  Wichita  v.  Atchisott,  T.  d  S.  F.  R.  Co.  534. 

PRESERVES. 

Table  showing  dilTerenee  b(?tween  import  and  domestic  rat<*s  on  shipment 
from  various  ports  of  t?ntry  to  various  places.     685,  687. 

PRIOR  RATES. 

As  raising  ])resuniption  against  carrier  of  their  reasonableness,  \aiional 
llail  Asso.  V.  Lake  Shore  d-  Michigan  S.  R.  Co.  264. 

PROPOSED    Ain'ANCES     IX    FREIGHT    RATES.     See    Adtakces     iw 

Frkioiit  Rates. 

RADIATORS. 

Rates  on.     liusiucss  Men's  League  of  SI.  IjOttis  v.  Atohiaon,  T.  <£  8.  F, 

R.  ro.  :U8. 

IJATKS. 

l*owi!r  nt*  Commission  to  correct  unwarranti'd  general  advances  in  freight 

rales,  see  Interstate  Commerce  Commission. 
Posting  notices  as  to,  s<'e  ScHEOi  lks  or  Takifi-'S. 

1.  A  contract  made  by  a  carriiT  to  transport  machinery  at  a  lower  rate 
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tlian  that  lixed  hv  the  legally  fixed  tariff  is  not  binding  upon  the  company; 
and  its  violation  furnishes  no  grounds  for  redress  under  the  Act  to  Regu- 
late Commerce.    Red  Cloud  Mining  Co.  v.  Southern  P.  Co.  216. 

2.  While  carriers  are  entitled  to  determine  for  themselves  what  are 
proper  rates  in  the  first  instance,  they  cannot  justify  the  making  of  rate 
advances  by  concerted  action,  under  circumstances  not  showing  justification 
for  increased  revenue,  by  tlie  plea  of  financial  necessity;  the  controlling 
question  must  be  as  to  reascmableness  and  justification  of  the  advance  in 
classification  and  rates,  on  facts  shown  in  each  case.  National  Hay  Asso. 
V.  /><7Ae  Shore  d  Mirhifjau  S.  A'.  Co.  204. 

Differences  in  uate  on  import  and  domestic  traffic. 

Re[)ort  of  Interstate  C'onmierce  Commission  to  Senate  of  the  United 
States.     650. 

3.  Transportation  by  rail  is  a  quasi-public  service,  not  to  be  sold  to  the 
highest  bidder,  and  tlie  charges  therefor  are  not  controlled  by  the  law  of 
supply  and  demand.  Freight  rates  do  not  in  fact  rise  and  fall  with  changes 
in  prices  of  market  commodities,  though  they  are  often  affected  by  com- 
mercial conditions;  and  when  reductions  have  been  made  on  account  of 
commercial  depressions,  it  is  difficult  to  see  wliy  corresponding  advances 
may  not  properly  be  made  with  the  return  of  business  prosperity.  In  the 
Matter  of  Proposed  Advances  in  Freight  Rates,  382. 

4.  An  increase  which  results  solely  from  the  withdrawal  of  a  lower  exi)ort 
rate,  or  from  the  maintenance  of  a  published  tariff,  cannot  ordinarily  be 
deemed  as  unlawful.  \Miile  railroads  have  suffered  severely  in  the  past, 
and  should  be  allowed  to  recuperate  while  prosperity  continues,  it  does  not 
follow  necessarily  that  they  are  entitled  to  advance  former  rates  which  were 
not  reduced  on  account  of  financial  depressions.     Id. 

5.  The  legality  of  the  recent  advance  to  20  cents  of  the  tariff  rates  on 
grain  and  grain  products  from  Chicago  to  New  York,  which  liave  not 
exceeded  17^  cents  during  the  last  four  years,  except  for  a  brief  period, 
while  the  actual  rates  have  been  materially,  and  sometimes  greatly,  below 
that  figure,  depends  upon  two  considerations:  First,  whether  the  increased 
rate  is  reasonable,  having  reference  to  the  cost  and  value  of  the  service, 
and  as  coi]ij)ared  with  rates  on  other  commodities:  and,  second,  whether  it 
is  reasonable  in  the  absolute,  regarded  as  essentially  a  tax  upon  the  people 
who  ultimately  pay  the  transportation  charge.     Id. 

().  ft  is  not  shown  that  the  rate  of  17^  cents  on  grain  and  grain  products 
from  Chicago  to  Xew  York  is  unremunerntive  or  disproportionate  as  com- 
par((l  witli  other  rates;  and  whether  tested  by  the  cost  of  movement,  by 
what  the  carriers  have  voluntarily  accepted  in  the  past,  or  by  comparison 
with  rates  on  somewhat  similar  kinds  of  traffic,  it  is  not  shown  to  be 
unprofitable  or  unreasonably  low.  It  is  10  to  40  per  cent  liigher  than  the 
rates  actually  receive*!  in  recent  years,  and  nothing  appears  from  the  finan- 
cial conditions  of  the  carriers  to  justify  a  greater  advance.    Id. 
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7.  The  advance  in  the  rate  on  packing-house  products  which  waa  made  faj 
withdrawing  a  lower  export  rate  is  not  properly  an  advance.    Id. 

8.  The  advances  in  rate  on  dressed  meats  ought  not  to  be  condenmed, 
under  the  peculiar  circumsiances  surrounding  that  traffic    Id, 

The  advances  in  the  domestic  rates  on  grain  and  grain  prodoeta  from 
17i  to  20  cents  per  100  pounds  from  Chicago  is  not  justified.    Id. 

10.  As  rates  on  iron  articles  were  formerly  reduced  on  account  of  oom- 
mercial  conditions,  the  advances  in  those  rates  may  have  bMm  proper, 
owinj2[  to  subsequent  chunfyes  in  such  conditions.    Id. 

C-ABLOAD    BATEti. 

11.  in  fixing  carlou<l  rute»>«  tho  minie  rating  should  bt»  given  to  con- 
signor and  consi^uK!  when  the  condition  of  ownership  after  the  property 
is  delivered  to  the  carrier  is  the  same;  though  no  opinion  is  expresaeil  as 
to  whether  a  carrier  may  distinguish  lM>tween  a  forwarding  agent  and  the 
actual  owner  of  the  go<)<lH.  liuckcyc  Buff  if  jf  Vo,  v.  dcvcland,  C.  C  d  i^f.  L. 
R,  Co.  C20;  (\  8,  Bell  Co.  v.  Baltimore  d  O.  «.  K.  Co.  632. 

12.  Before  allowing  a  carload  rating  for  a  carload  shipment,  a  currier 
is  allowed  to  require  that  goods  shall  1m*  loaded  at  one  time  and  place, 
that  but  a  single  bill  of  lading  shall  U*  allowed,  and  that  the  shipment 
shall  be  by  one  consignor  to  one  consigiu*e.    Id. 

13.  The  commodity  turifT  applying  on  trafllc  from  the  Middle  West  to 
the  Pacitic  Const  territory  iH«  to  some  extent,  unlawful*  in  that  it  specifies 
a  number  of  varied  commmlity  riit:>s.— -4>rip<H!ially  for  the  hardware  scheilule, 
and  unduly  prevents,  in  some  instanceM,  the  shipment  of  articles  of  the 
Hume  class  in  mixed  uiirloads  at  carload  rates.  Buitineit»  Jfrn'M  t,raguc  of 
at.  LouxH  V.  AtchxHon,  T.  rf  S.  F.  R.  Co.  318. 

DiFFEBENTIALS  UKTWKKN  CAKI.OAl)S  .VND  I.KS8  THAN  CABIX)A1»M. 

14.  A  diiferontinl  us  tM>tw(Hm  carloads  and  less  than  <9irluads,  on  the 
traffic  from  the  Middle  West  to  Pacific  Coast  territory,  which  is  at  once 
more  than  .'SO  et>iits  per  100  pounds,  and  more  than  50  p<'r  cent  of  the  car- 
load rate,  is  prima  facie  e\e<>ssive;  and  while  it  docs  not  follow  that  every 
(liirerential  niuy  oijual  this,  or  that  every  one  which  exccedii  this  is  unlaw- 
ful, any  differential  in  excess  of  this  requires  special  JustiflcHtion.     id. 

15.  In  the  ailjuktmont  of  carload  and  U*88  than  carload  rates,  circum- 
stances often  ren«lrr  tlie  application  of  a  greater  diflTerential  more  proper 
in  one  case  than  in  another.    Id. 

\i\.  In  detorniiniiig  the  [)ropriety  of  a  difTerential  betw«'cn  carhiads  and 
Ii'ss  than  carloads,  not  only  the  difference  of  the  ex|M*nse  of  handling 
traflic  at  t«'rniinals  should  be  ('(msidered,  but  also  the  increased  cost  of 
hauling  less  than  carload  tratlic;  an<l  therefore  the  differentials  need  not 
h(>  approximately  a  ilxcd  <]uantity,  but  may  increase  with  the  distance, 
and  justify  a  <litl'crcnc<>  in  rat(^  bf.'tween  carloads  and  less  than  carloads 
in  shipments.     Id. 

17.  Wlicrc  hut    a    small    amount    of  less  than   carload   tnirtic   mo\*m   by 
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water,  the  water  competition  applies  only  to  carload  traffic,  and  while 
reducing  the  rate  on  carload  business,  need  not  necessarily  affect  the  rate 
on  less  than  carload  traffic.    Id. 

18.  The  differences  between  carload  and  less  than  carload  rates  from 
St.  Louis,  Chicago,  and  other  points  in  the  Middle  West  to  the  Pacific 
Coast  territory,  and  which  average  about  50  cents  per  100  pounds,  are  not 
unjust  taking  the  rate  adjustment  as  a  whole,  and  giving  due  consideration 
to  the  controlling  force  of  water  competition  between  the  eastern  seaboard 
and  the  Pacific  Coast,  the  difference  in  the  cost  of  service  by  rail,  the 
interests  of  the  parties,  and  the  preservation  of  reasonable  competition 
between  the  Middle  West  and  the  Pacific  Coast  jobbers.    Id. 

19.  The  legal  duty  of  common  carriers  to  classify  traffic,  and  fix  charges 
thereon  in  such  a  manner  that  the  burden  of  transportation  will  be  rea- 
sonably and  justly  distributed  among  articles  they  carry,  arises  under  the 
obligation  imposed  upon  tliem  to  charge  reasonable  and  just  rates,  and  to 
refrain  from  discrimination;  and  hence^  where  the  need  of  additional  rev- 
enue is  apparent,  the  carrier  cannot  arbitrarily  apply  higher  rates  to  cer- 
tain articles,  regardless  of  the  relation  which  they  bear  to  other  commodi- 
ties commonly  offered  for  transportation,  yational  Hay  Aaso.  v.  Lake 
Shore  d  Michigan  ti.  K.  Co.  264. 

20.  In  freight  classification  like  the  Oflicial,  which  contains  but  six 
general  classes,  it  is  manifestly  impossible  to  limit  each  class  to  such 
articles  as  resemble  each  other  in  character,  use,  value,  volume,  bulk,  weight, 
risk,  expense  of  handling,  and  competition.  The  best  that  can  be  done  is 
to  place  two  or  more  articles  possessing  general  similarity  in  the  same 
class,  and  where  an  article  is  not  analogous  to  any  other,  to  put  it  in  the 
class  containing  commodities  most  nearly  related  to  it  in  general  and  other 
essential  respects.     Id. 

21.  The  advancement  of  hay  and  straw  by  several  carriers,  from  sixth  to 
fifth  class,  and  thereafter  charging  fifth  class  rates  for  transportation,  is 
unreasonable  and  unjust,  and  resulted  in  unlawful  discrimination  and 
prejudice  against  liay  and  straw  localities  in  Official  Classification  Terri- 
toiy  wherein  those  commodities  are  produced,  and  against  producers, 
shippers,  dealers,  and  consumers  of  such  articles  in  that  section  of  the 
country.    Id. 

22.  The  act  of  carriers  in  keeping  hay  and  straw  in  the  sixth  class,  and 
charging  sixth  class  rates  thereon  for  thirteen  years,  with  the  exception 
of  a  short  period,  is  evidence  that  such  classification  and  rates  are  reason- 
ably high;  and  while  not  conclusive,  it  is  in  the  nature  of  an  admission 
which  tends  to  show  the  unreasonableness  of  the  subsequent  advance  of 
such  commodities  to  the  fifth  class,  the  force  of  which  becomes  great,  in 
view  of  the  Ciivriers'  largely  increased  business  and  profits.    Id. 

23.  The  legal  duty  of  common  carriers  to  classify  traffic,  and  fix  charges 
tlieroon  in  such  a  miumcr  that  the  burden  of  transportation  will  be  reason- 
ably and  justly  distributed  among  articles  they  carry,  arises  under  the 
obligation  im])osed  upon  them  to  charge  reasonable  and  just  rates,  and  to 
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rcfniin  from  (liHcriiiiiimtion ;  und  heiicOj  wliore  the  need  of  additional  rev- 
onut'  is  apparont,  the  carrier  cannot  arbitrarily  apply  higher  rates  to  cer- 
tain articles,  rc^ardloss  of  the  relation  which  they  bear  to  other  commodi- 
ties commonly  olFcrod  for  transportation.     Id. 

24.  Where  the  chief  question  involved  is  the  justice  of  the  change  in  the 
classification  of  the  connnodities  shipped  by  complainant,  and  the  decision 
will  adVct  all  siiippers  of  tli(>  same  commodity  in  the  classification  terri- 
tory, the  i)rorils  secured  by  com])lainant  from  the  operation  of  the  railway* 
connect (m1  with  tlie  defendant's  line  are  not  material,  and  the  case  must  Ih» 
decided  in  accordance  with  tlie  principle  which  properly  governs  the  clasai- 
fication  of  frei«|fht  articles.  J*rortvr  <f  Gomhlc  Co.  v.  Cincinnati,  H.  d  />. 
R.  Vo.  440. 

25.  Tiie  privih'^e  of  shipping  small  quantities  of  articles  in  the  same 
chiss  as  a  niix^'d  carload  is  valuable  to  a  great  many  shippers,  and  is  not 
to  l)e  condemned  b«'cause  it  may  result  in  some  degree  to  the  advantage  of 
particuhir  manufacturers  or  to  jobbers.    Id. 

20.  T\w  act  of  defendants  in  increasing  the  classification  of  soap  in  less 
tiian  carloads  from  fourth  to  third  class  was  unreasonable  and  unjust,  and 
under  the  Act  to  Kejjfulate  Commerce  their  subsequent  practice  of  applying 
20  ])er  cent  less  than  thir«l  class  rates  on  such  traffic  is  also  unlawful.    Id. 

27.  'i'lie  action  of  (U'ffudant  in  placing  soap  in  carloads  with  common 
tirades  of  f»rocerics  an«l  other  /general  merchandise  in  the  fifth  class  of  their 
frei;j^ht  classitication,  and  refusing  to  reduce  soap  in  carloads  to  the  sixth 
class,  which  includes  only  low  grade  freights,  where  other  articles  to  which 
carload  soa])  ])ropei-Iy  compares  are  retained  in  the  fifth  class,  is  unlawful. 
Id. 

2S.  To  rci|uire  a  separation  and  grading  into  different  classes  with  varj*- 
ing  rates  dilVerent  grades  of  the  same  articles  of  freight  would  greatly 
complicate  the  work,  and  go  far  to  defeat  the  very  purpose  of  classification, 
an«l  even  then  it  wouhl  be  impracticable  to  apportion  with  mathematical 
exactness  the  burdens  of  transportation;  the  best  result  obtainable  in  this 
diri'cti<m  is  reasonable  and  substantial  appro.ximation.  Derr  Mfg,  Co.  v. 
I'rnnsylrania  U.  Co.  (>4(). 

20.  A  cheap  grade  of  brush,  manufactured  and  sold  as  a  blacking  dauber, 
is  not  entitled  to  b<»  classifutl  lower  than  the  class  to  which  bristle  brushes 
in  general  are  assigm-d.     hi. 

:{().  Ilatttns*  furs  and  fur  Mrraps  and  cuttings  arc  unlawfully  made  double 
first  cla.ss  as  compared  witli  articles  taking  first  class  rates  in  defendant's 
classification,  includinj;  hats,  the  finishwl  product  for  which  these  commodi- 
tirs  c<mstitut<»  raw  material:  and  they  cannot  lawfully  be  classed  higher 
than  first  class,  where  they  are  offered  for  transportation  in  packages  in 
bulk,  but  of  convenient  si/(>.  and  their  value  is  not  great,  and  they  are  not 
iiar)l(>  to  bi>  lost  hy  damage  in  transit^  and  are  more  desirable  for  traffic 
than  other  commodities  in  the  d<>fendant*s  first  class,  and  the  differenoe  in 
freight  rates  «»perate  to  damage  complainant,  who  is  a  western  manu- 
facturer  of  hats,  in  his  coni}>etition  with  eastern  manufacturera.  Ifyer  v. 
(Hvrrbind.  Cincinimti  t(   St.  /,.  A*.  Co.  78. 
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31.  A  clussification  is  unjust  and  unreasonable  where  it  fails  to  main- 
tain a  fair  relation  between  the  various  commodities.    Id. 

32.  An  order  of  the  Commission  requiring  a  carrier  to  reclassify  specified 
articles  does  not  prescribe  a  rate  for  the  future,  as  the  classification 
merely  determines  the  relation  between  commodities,  not  the  rate  itself; 
and  when  a  commodity  is  transferred  from  a  higher  to  a  lower  class  the 
revenues  of  the  carrier  are  not  necessarily  diminished,  since  it  may  advance 
the  rates  applicable  to  those  classes.    Id. 

Competition. 

33.  Where  but  a  small  amount  of  less  than  carload  traffic  moves  by 
water,  the  water  competition  applies  only  to  carload  traffic,  and  while 
reducing  the  rate  on  wirload  business  need  not  necessarily  affect  the  rate 
on  h'SK  than  carload  traffic.  Husiness  Men^s  League  of  8t.  Louis  v.  Atchison, 
T.  it  *S'.  F.  R.  Co.  318. 

34.  With  water  competition  compelling  low  all-rail  freight  rates  from 
New  York  to  San  Francisco  and  other  Pacific  Coast  terminals,  a  showing 

that  the  distance  is  less,  and  that  graded  rates  were  formerly  in  force,  is  | 

not  sufficient  to  warrant  an  order  requiring  lower  rates  from  Chicago  and  j 

other   interior  points  than  from   New  York,  on  traffic  carried  by  rail  to  , 

Pacific  Coast  destinations.     Jd. 

35.  The  localities  in  Official  Classification  Territory  wherein  hay  and 
straw  are  produced  were  discriminated  against  by  the  act  of  several  carriers 

in  advancing  those  commodities  from  the  sixth  to  the  fifth  class,  and  there-  ■ 

after  ehar«;iiig  fifth  class  rates  for  transportation.     National  Hay  Asso.  v.  | 

Lahe  Shore  <6  Michigan  8.  R.  Co.  264.  j 

3().  Preference  existing  under  relative  rates  to  competing  localities  must  | 

be  shown  to  nMult  from  wrongful  action  of  the  carrier,  before  it  can  be  re-  j 

quired  to  readjust  the  rates.  Wilmington  Tariff  Asso.  of  North  Carolina  v. 
Cincinnati,  Portsmouth  d  Va.  It.  Co.  118.  | 

37.  An  arljustment  of  freight  rates  from  Chicago,  St.  Louis,  and  other  j 

related  points,  on  sliipments  to  Wilmington,  N.  C,  is  unreasonable,  and 
subjects  the  latter  city  to  undue  disadvantages,  where  it  operates  largely  ! 

to  deprive  \^'ilmington,  in  its  competition  for  trade  in  common  territory  | 

with  Norfolk  and  Richmond  and  other  Virginia  cities,  of  the  benefits  of  i 

those  primary  markets,  an<l  limits  Wilmington  to  such  intermediate  points 
of  supply  as  Cincinnati  and  Louisville,  from  which  points  the  rate  relations  ; 

appt»ar  to  be  fair  and  reasonable.    Id. 

3S.  Where  rates   from   Cincinnati   and   Louisville  to  Norfolk  are  much  ' 

lower  than  those  from  St.  Louis  and  Chicago  to  Norfolk,  and  the  competi- 
tive conditions  governing  rates  from  Cincinnati  and  Louisville  appear  to 
be  of  the  same  general  character  as  those  which  apply  from  Chicago  or  ! 

St.  Louis,  and  no  substantial  difference  appears  to  exist  in  the  real  forceful 
conditions  governing  rates  from  these  points  of  supply,  except  that  of  dis- 
tance, which  favors  Cincinnati  and  St.  Louis,  just  rate  relations  from  Cin- 
cinnati and  St.  Louis  to  Norfolk  and  Wilmington  are  a  fair  basis  for  rela- 
tive rates  from  St.  Louis  and  Chicago.    Id. 

0  Inters.  Com.  47 
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39.  It  is  the  duty  of  the  ConimisHion  to  consider  all  circunuitances  and 
conditions  that  reasonably  apply  to  the  situation,  the  legitimate  interetta 
of  the  carryin*^  companies  as  well  as  those  of  traders  and  shippers,  and  the 
welfare  of  the  communities  at  localities  where  the  goods  are  delivered  aa 
well  as  that  of  communities  in  the  places  of  shipment,  and  to  give  effect 
to  this  rule  a  much  broader  view  must  be  taken  than  that  of  the  competi- 
tion of  carriers  alon(^  Mai/or  and  Council  of  Tifion,  Ga.  v.  LouisvilU  d 
Nashville  R.  Co.  100. 

40.  Rates  on  shipments  which  pass  from  New  York  and  other  eastern 
cities  over  water  and  rail  lines  to  Tifton,  Ga.,  and  through  Tifton  to 
Albany,  which  are  higher  to  Tifton  than  those  to  Albany,  the  longer  dis- 
tance point,  violate  the  Act  to  Regulate  Commerce.    Id. 

41.  With  water  competition  compelling  low  all-rail  freight  rates  from 
New  York  to  San  Francisco  and  other  Pacific  Coast  terminals,  a  showing 
that  the  distance  is  less,  and  that  graded  rates  were  formerly  in  force, 
is  not  suHicient  to  warrant  an  order  re(]uiring  lower  rates  from  Chieajso 
and  other  interior  points  than  from  New  York  on  tralfic  carried  by  rail  to 
Pacific  Coast  destinations.  Business  Men's  League  of  St.  Louia  v.  AfcAison, 
T.  rf  ^\  /'.  R.  Co.  318. 

42.  Freight  rates  on  goods  shipped  from  Cincinnati,  Louisville,  Evah!«- 
ville,  and  Nashville  to  Tifton,  which  are  higher  than  rates  on  goods 
shipped  to  Valdosta,  Ga.,  the  longer  distance  point,  via  Tifton,  violate  the 
Act  to  Regulate  Conmierce.     Id. 

43.  As  a  general  rule,  subject  to  certain  exceptions,  Denver  must  receive 
the  t^anie  treatment  that  is  accorded  to  cities  of  the  Middle  West  and  Mis- 
souri River  territory  in  making  trans-continental  rates.  Kindel  v.  AlcAtson, 
T.  i£  S.  F.  R.  Co.  (JOG. 

44.  Defendants  are  not  justitied  in  maintaining  rates  from  the  Pacific 
Coast  which  are  lower  in  Missouri  River  points  than  to  Denver,  upon  sea- 
shells,  vanilla  beans,  whalebone,  whale  oil  foots,  hair,  copper,  cement, 
glue,  honey,  mohair,  hide^,  wool,  sealskins,  goatskins,  sheepskins,  and  skins 
of  various  fur-bearing  animals.     Id. 

45.  The  def(*ndants  are  justified  in  maintAining  rates  from  the  Pacific 
(>oast  which  are  lower  to  Missouri  Rivor  points  than  to  Denver  upon  rice, 
hemp,  baking  ]H)w<h>r,  blankets,  books,  boot  and  shoe  heels,  chocolate,  cocoa, 
and  extracts,  as  e\C'>ptions  to  the  general  rule  that,  in  the  making  of  trans- 
eontincntal  rates.  l)(>nM>r  must  receive  the  same  treatment  that  is  accorded 
to  cities  in  the  MitMle  West  and  Missouri  River  territory.    Id, 

4().  In  case>>  of  preferenc(>  between  place's,  the  question  is  not  merely  that 
.-ome  form  of  e()ni|)(>titi()n  <>\-ists  :it  the  more  favored  point  which  is  not 
found  at  the  other,  but  rather  do  all  the  circumstances  and  conditions, 
giving  due  regar<l  to  the  interests  of  all  parties,  excuse  the  preference. 
Ifnldzlcnui  v.  Mivhimin  Central  R.  Co.  42. 

47.  If  Los  Ang(>les  has  means  at  its  command  by  which  it  may  force  a 
rate  from  the  two  rai1roa<l  lines,  or  either  of  them  which  serve  it  and 
San  liernardino.  which  the  latter  place  does  not  possess,  that  is  an  element 
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to  be  considered  in  determining  the  legality  of  a  lower  rate  from  the  cast 
to  Los  Angeles,  the  longer  distance  point;  but  the  mere  fact  that  it  is  a 
larger  town  with  more  business,  and  thereby  creating  a  fiercer  competition 
between  the  lines,  docs  not  justify  the  difference  in  charges.     Id. 

48.  Conditions  affecting  traffic,  including  carriages  and  buggies,  from 
eastern  points,  are  rendered  substantially  different  at  Los  Angeles  than  at 
San  Bernardino,  a  shorter  distance  point  on  the  same  line,  by  the  competi- 
tion of  carriers  wholly  by  water  from  the  Atlantic  seaboard  to  Port  Los 
Angeles,  a  point  on  the  Pacific  coast  near  Los  Angeles  and  the  effect  of 
such  competition  by  water  direct  to  5San  Francisco  is  properly  recognized 
at  Los  Angeles  by  giving  that  city  all-rail  rates  from  the  east  as  low  as 
those  in  effect  to  San  Francisco.    Id. 

49.  The  Commission  refused  to  hold  that  the  charging  of  a  higher  rate 
for  the  transportation  of  goods  from  the  east  to  San  Bernardino  than  is 
enforced  on  similar  traffic  to  Los  Angeles,  a  more  distant  point,  is  justified 
by  the  fact  that  goods  so  transported  can  be  brought  from  the  east  by 
several  railroads  to  various  northern  Pacific  seaports,  and  then  carried 
from  thence  to  Los  Angeles  without  passing  over  the  routes  of  the  8.  P.  or 
S.  F.  Systems,  but  must  pass  over  one  of  such  routes  to  reach  San  Bernar- 
dino, as  it  is  questionable  whether  traffic  ought  to  be  carried  by  such  cir- 
cuitous railroad  and  water  routes  as  is  necessary  to  reach  Los  Angeles.    Id. 

50.  The  lumber  shippers  of  Wilmington  are  unjustly  discriminated 
against  by  a  through  rate  to  Philadelphia,  Jersey  City,  and  Boston  via 
Portsmouth  and  Pinners  Point,  which  is  greater  than  the  aggregate  local 
rati  .s  on  lumber  from  Wilmington  to  Norfolk  or  Portsmouth,  Va.,  added  to 
the  rates  in  force  from  the  latter  places  to  Philadelphia,  Jersey  City, 
and  Boston,  where  the  local  rates  from  Norfolk  or  Portsmouth  to  the  named 
northern  points  are  made  to  meet  water  competition ;  and  such  competition 
also  exists  in  traffic  to  Wilmington  from  northern  seaports ;  and  the  circum- 
stances and  conditions  applying  to  the  transportation  of  lumber  from  Ports- 
mouth, Norfolk,  and  vicinity  to  the  northern  points,  on  traffic  originating 
there  and  at  Wilmington,  are  substantially  similar.  Hilton  Lumber  Co.  y. 
Wilmitiyton  dc  Weldon  R.  Co.  17. 

51.  Case  held  for  further  investigation  in  regard  to  certain  apparent 
discriminations  resulting  from  a  lower  proportion  or  arbitrary  charged  by 
carriers  south  of  Norfolk,  on  lumber  from  Wilmington  to  New  York  City — 
than  on  lumber  from  the  same  place  to  Jersey  City,  located  on  the  Hudson 
River  opposite  New  York,  and  from  lower  rates  charged  from  interior  points 
near  Wilmington  to  Portsmouth  or  Pinners  Point  on  shipments  to  northern 
seaports,  than  the  proportion  or  arbitrary  charged  on  through  business 
from  Wilmington  to  the  same  destinations.    Id. 

62.  The  rates  from  Chicago  to  Norfolk,  Neb.,  are  unjust  and  unreason- 
able, and  should  not  exceed  those  in  force  from  Chicago  to  Columbus,  Neb., 
and  the  rates  from  Duluth  to  Norfolk  should  not  exceed  the  rates  in  force 
from  Duluth  to  Emerson,  Neb.,  added  to  the  present  local  rate  in  effect 
from  Emerson  to  Norfolk.  Johnson  v.  Chicago,  8t.  PauU  Minneapolis  d 
Omaha  R.  Co.  221. 
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53.  When  water  competition  permits  the  establishment  of  classificationB 
and  rates  below  the  rates  to  non-competitive  points,  such  lower  rates, 
while  possessing  value  as  standards  of  comparison,  are  not  always  conclu- 
sive in  fixing  rates  to  shorter  distance  points  not  affected  by  such  competi- 
tion.   Shippers*  Union  of  Phoenix  v.  A  tchison,  Topeka  d  S,  F.  R»  Co,  250. 

64.  P>eight  rates  on  sugar  from  New  Orleans  to  Tifton,  Ga.,  are  unjust 
and  unduly  prejudicial  to  Tifton,  where  they  exceed  the  same  rates  on  the 
same  commodity  from  New  Orleans  to  Valdostji,  Ga.,  the  longer  distance 
point,  via  Tifton,  whore  the  circumstances  and  conditions  at  Tifton  nre 
substantially  similar  to  those  at  Valdosta.  Mayor  and  Council  of  Tifton, 
Oa,  V.  Louisville  d  Nashville  11,  Co,  160. 

55.  The  defendants  having  removed  the  cause  of  complaint  by  establish- 
ing rates  on  sugar  from  Sugar  City  and  Rocky  Ford,  Colorado,  to  Wichita 
and  Hutchinson,  Kansas,  no  higher  than  those  in  effect  from  the  same 
points  to  Kansas  City,  Missouri,  no  order  was  made  in  the  proceeding. 
Mayor  and  City  Council  of  ^Yichiia  v.  Atchison,  T,  d  8,  F.  R.  Co,  507. 

50.  Where  actual  competition  exists  at  the  more  distant  point,  -which 
does  not  obtain  at  the  nearer  point,  and  which  has  actually  produced  a 
lower  rate  at  tlic  more  distiiut  point  which  the  carrier  cannot  control  and 
must  meet  to  obtain  a  share  of  the  business,  the  Act  to  Kcgulate  Commerce 
does  not  prohibit  the  disparity  in  rates  at  the  shorter  and  longer  distance 
points,  provided  tlie  longer  distance  competitive  rate  is  remunerative,  and 
the  shorter  distance  rate  reasonable.  Mayor  and  City  of  Wichita  v.  Atehi- 
son,  T.  rf  8.  F.  n.  Co.  534. 

57.  The  defendant's  rates  on  coal  in  carloads  from  Mindcn,  Mo.,  MeAl- 
ester,  I.  T.,  and  Russell ville,  Ark.,  to  Wichita  do  not  unjustly,  discriminate 
in  favor  of  Kansas  City,  by  charging  a  lower  rate  to  that  city,  ipehere  the 
rates  to  Kansas  City  are  controlled  and  actually  forced  by  competitive  con- 
ditions governing  the  transportation  of  coal  to  that  city,  and  are  remunera- 
tive.   Mayor  and  City  Council  of  Wichita  v.  Atchison,  T,  d  8.  F,  R.  Co,  558. 

58.  A  charge  of  a  higher  rate  on  lumber  from  western  points  to  Wichita, 
Kansas,  than  for  the  longer  distance  through  Wichita  to  Topeka,  Kan., 
violates  the  Interstate  Commerce  Act,  where  the  circumstances  and  con- 
ditions at  Topeka  do  not  differ  from  those  at  Wichita.  Mayor  and  dip 
Council  of  Wichita,  Kansas  v.  Chicago,  Rock  Island  d  Pacifio  R,  Co,  569. 

69.  Defendant's  lumber  rates  to  Wichita  are  not  unreasonable  and  unjust 
as  compared  with  those  in  effect  to  Kansas  City,  Omaha,  and  Lincoln, 
where  competitive  conditions  exist  at  such  places  which  produce  low  rates 
to  those  points  from  the  lumber  territory  in  question,  and  which  competi- 
tive conditions  do  not  exist  at  Wichita.    Id. 

GO.  There  is  no  unjust  discrimination  in  charging  higher  rates  for  the 
transportation  of  ice  to  and  from  points  in  Michigan  to  Springfield  than 
for  the  longer  distance  to  Columbus,  where  other  and  shorter  delivering 
lines  compote  for  traffic  to  Columbus,  and  the  short  line  distance  to  Colum- 
bus is  less  than  the  short  line  distance  to  Springfield.  Ulrio  d  Willianu 
V.  Lake  8hore  d  Michigan  8,  It.  Co.  495. 
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61.  Although  the  diBsimilarity  of  circumstances  and  conditions  justifies 
the  defendant  in  charging  a  higher  rate  on  lumber  from  Fountain  Head, 
Gallatin,  St.  Blaise,  and  Pilot  Knob  to  Louisville  than  for  the  longer  dis- 
tance over  the  same  line  from  Nashville,  a  difference  of  1  cent  in  the  rates 
is  suflicient  to  offset  the  difference  in  circumstances  and  conditions,  and 
any  greater  difference  in  the  rates  renders  the  rate  from  the  intermediate 
points  relatively  unreasonable.  8.  Marten  v.  LouiaviUe  d  Ncuhville  R,  Co. 
581. 

DiSCBIMINATION   BETWEEN   SHIPPEBS. 

02.  Shippers  of  hay  and  straw  were  discriminated  against  by  the  act  of 
several  curriers  in  advancing  those  commodities  from  sixth  to  fifth  class, 
and  thereafter  charging  fifth  class  rates  for  transportation.  National  Hay 
Asso.  V.  Lake  Shore  d  Michigan  8.  R.  Co.  264. 

DiSCBIMINATION  BEl-WEEN  COMMODITIES. 

63.  Hay  and  straw  were  discriminated  against  by  the  act  of  several  car- 
riers in  advancing  those  commodities  from  sixth  to  fifth  class,  and  there- 
after charging  fifth  class  rates  for  transportation.    Id. 

DiSCBIMINATION    AGAINST  PASSENOEBS. 

64.  It  is  not  an  unjust  discrimination  to  charge  a  passenger  a  fare  from 
Boston,  Mass.,  to  Janesville,  Wis.,  which  is  $2.00  greater  than  the  fare  he 
paid  from  Janesville  to  Boston.    MacLoon  v.  Boston  d  M.  R,  Co,  642. 

65.  A  passenger  is  not  unjustly  discriminated  against  by  a  railroad 
fare  from  VVasliington  to  Moseley  passing  through  Richmond,  although  the 
fare  is  50  cents  in  excess  of  the  combined  local  fares,  where  the  extra 
50  cents  covered  a  bus  transfer  charge.  Behrend  v.  Washington,  8.  R.  Co. 
637. 

IX)NG    AND   SHORT   HAUL. 

6(J.  As  a  general  rule,  subject  to  certain  exceptions,  Denver  must  receive 
the  same  treatment  that  is  accorded  to  cities  of  the  Middle  West  and 
Missouri  River  territory  in  making  trans-continental  rates.  Kindel  v. 
.1  tchison,  T.  d  8.  h\  U.  Co.  606. 

(>7.  The  defendants  are  justified  in  maintaining  rates  from  the  Pacific 
("oast  which  are  lower  to  Missouri  River  points  than  to  Denver  upon  rice» 
Iwmp,  baking  powder,  blankets,  books,  boot  and  shoe  heels,  chocolate,  cocoa, 
;nid  extracts,  as  exceptions  to  the  general  rule  that,  in  the  making  of  trans- 
<'nntinental  rates,  Denver  must  receive  the  same  treatment  that  is  accorded 
to  cities  in  the  Middle  West  and  Missouri  River  territory'.    Id. 

68.  ThcTe  is  no  unjust  discrimination  in  charging  higher  rates  for  the 
transportation  of  ice  to  and  from  points  in  Michigan  to  Springfield  than 
for  the  longer  distance  to  Columbus,  where  other  and  shorter  delivering 
lines  compete  for  traffic  to  Columbus,  .and  the  short  line  distance  to  Colum- 
l)us  is  less  than  the  short  line  distance  to  Springfield.  Vlric  d  Williamti 
V.  Lake  8horr  d  Michigan  8.  U.  Co.  495. 
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00.  Where  actual  coiiipelition  oxIhIs  at  the  more  distant  point,  which 
does  not  obtain  at  the  nearer  point,  and  which  has  actually  produced  a 
lower  rate  at  the  more  distant  point  which  the  carrier  cannot  control 
and  must  meet  to  obtain  a  share  of  tlie  business,  the  Act  to  Regulate 
Commerce  does  not  prohibit  the  disparity  in  rates  at  the  shorter  aud 
lonfjfcr  distance  points,  provided  the  longer  distance  competitive  rate  iB 
remunerative,  and  the  shorter  distance  rate  reasonable.  Mayor  and  City 
of  Wichita  v.  Atchison,  T.  d  S.  F  ,R.  Co.  534. 

70.  A  charge  of  a  higher  rate  on  lumber  from  western  points  to  Wichita, 
Kansas,  than  for  the  longer  distance  through  Wichita  to  Topeka,  Kan., 
violates  the  Interstate  Commerce  Act,  where  the  circumstances  and  con- 
ditions at  Topeka  do  not  differ  from  tliose  at  Wichita.  Mayor  and  City 
Council  of  Wichita,  Kansas  v.  Chicago,  Rock  Island  d  Paoifio  R.  Co.  569. 

71.  Tlie  fact  that  lumber  rates  from  western  points  to  Wichita,  Kansas, 
a  11!  higher  than  for  the  longer  distance  through  Wichita  to  Kansas  City, 
Omaha,  and  Lincoln,  Neb.,  does  not  constitute  a  violation  of  the  Inter- 
state Commerce  Act,  where  competitive  conditions  exist  in  Kansas  City, 
Omaha,  and  Lincoln  which  do  not  exist  at  Wicliita,  and  which  produce  low 
rates  to  those  points  from  the  lumber  territory  in  question.    Id. 

72.  Freight  rates  on  goods  nhipped  from  Cincinmiti,  I^uisville,  Evans- 
ville,  and  Nashville  to  Tifton,  which  are  higher  than  rates  on  goods 
shipped  to  Valdosta,  Ga.,  the  longer  distance  point,  via  Tifton,  violate  the 
Act  to  Rt'jiful.ite  Commerce.  Mayor  and  Council  of  Tifton,  Qa.  v.  Loui9' 
ville  d  I^ashviUc  R.  Co.  160. 

73.  Competition,  whether  it  be  water  competition,  railroad  competition, 
or  market  competition,  provided  it  produces  a  substantial  effect  upon  traffic 
and  rate-making,  may  create  dissimilarity  of  circumstances  and  conditions; 
and  such  competition  must  be  taken  into  consideration  in  cases  arising 
under  the  fourth  section.  Dallas  Freight  Bureau  v.  Austin  d  N.  W.  R. 
Co.  68. 

74.  in  cases  involving  lower  charges  for  longer  than  for  shorter  dis- 
tances over  the  same  line  in  the  same  direction,  the  shorter  being  included 
within  the  longer  distance^  all  forms  of  competition  must  be  taken  into 
account;  but  the  mere  fact  of  competition  at  the  more  distant  point  does 
not  of  necessity  justify  a  lower  longer  distance  charge.  Holdskom  v,  Michi- 
gan Central  R.  Co.  42. 

75.  If  Los  Angeles  has  means  at  its  command  by  which  it  may  force  a 
rate  from  the  two  railroad  lines,  or  either  of  them  which  serve  it  and 
San  Bernardino,  which  the  latter  place  does  not  possess,  that  is  an  element 
ix)  be  considered  in  determining  the  legality  of  a  lower  rate  from  the  east 
to  Los  Angeles,  the  long<>r  distance  point;  but  the  mere  fact  that  it  is  a 
larger  town,  with  more  business,  and  tliereby  creating  a  fiercer  competition 
between  the  lines,  does  not  justify  the  difTerence  in  charges.    Id. 

76.  Conditions  affecting  tralFic,  including  carriages  and  buggies,  from 
eastern  points  are  rendered  substantially  different  at  Los  Angeles  than  at 
San  Bernardino,  a  shorter  distance  point  on  the  same  line,  by  the  oompeti- 
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tion  of  curriers  wholly  by  water  from  the  Atlantic  seaboard  to  Port  Los 
Angeles,  a  point  on  the  Pacific  coast  near  Los  Angeles;  and  the  effect  of 
such  competition  by  water  direct  to  San  Francisco  is  properly  recognized 
at  Los  Angeles  by  giving  that  city  all-rail  rates  from  the  east  as  low  as 
those  in  effect  to  San  Francisco.    Id. 

77.  The  Commission  refused  to  hold  that  the  charging  of  a  higher  rate 
for  the  transportation  of  goods  from  the  east  to  San  Bernardino  than  is 
enforced  on  similar  traffic  to  Los  Angeles,  a  more  distant  point,  is  justified 
by  the  fact  that  goods  so  transported  can  be  brought  from  the  east  by 
several  railroads  to  various  northern  Pacific  seaports,  and  then  carried  from 
thence  to  Los  Angeles  without  passing  over  the  routes  of  the  S.  P.  or  S.  F. 
Systems,  but  must  pass  over  one  of  such  routes  to  reach  San  Bernardino, 
as  it  is  questionable  whether  traffic  ought  to  be  carried  by  such  circuitous 
railroad  and  water  routes  as  is  necessary  to  reach  Los  Angeles.     Id, 

78.  The  rule  that  while  the  aggregate  rate  should  increase,  the  rate  per 
ton  per  mile  should  decrease  as  distance  increases,  is  not  one  required  by 
the  statute,  and  is  subject  to  qualifications  and  exceptions.  Hilton  Lumber 
Co.  V.  Wilmington  d  Weldoii  R.  Co.  17. 

79.  In  a  case  involving  shorter  distance  charges  higher  than  those  to  or 
from  longer  distance  points,  the  carrier  cannot  rightfully  claim  justifica- 
tion for  greater  dissimilarity  in  the  rates  than  may  be  indicated  by  the 
ascertained  dissimilarity  in  circumstances  and  conditions.  S.  Marten  v. 
Louismlle  d  'Nashville  R.  Co.  581. 

80.  The  defendant  does  not  violate  the  4th  section  of  the  Act  to  Regu- 
late Commerce  by  charging  a  higher  rate  from  Fountain  Head,  Gallatin, 
St.  Blaise,  and  Pilot  Knob  to  Louisville  than  from  the  longer  distance  over 
the  same  line  from  Nashville  to  Louisville,  as  there  exists  a  substantial 
dissimilarity  of  circumstances  and  conditions  as  between  Nashville  and  the 
intermediate  points  mentioned.    Id. 

81.  Although  the  dissimilarity  of  circumstances  and  conditions  justifies 
the  defendant  in  charging  a  higher  rate  on  lumber  from  Fountain  Head, 
Gallatin,  St.  Blaise,  and  Pilot  Knob  to  Louisville  than  for  the  longer 
distance  over  the  same  line  from  Nashville,  a  difference  of  1  cent  in  the 
rates  is  sufficient  to  offset  the  difference  in  circumstances  and  conditions, 
and  any  greater  difference  in  the  rates  renders  the  rate  from  the  inter- 
mediate points  relatively  imreasonable.     Id. 

Reasonableness  of  bates. 

Basis  for  determining.     In  Re  Proposed  Advances  in  Freight  Rates,  382. 

82.  A  passenger  fare  from  Boston,  Mass.,  to  Janesville,  Wis.,  is  not  ren- 
dered unreasonable  by  the  fact  that  it  is  $2.00  greater  than  the  fare  the 
passenger  paid  from  Janesville  to  Boston.  MacLoon  v.  Boston  d  M.  R. 
Co.  642. 

83.  The  through  rate  on  lumber  from  Wilmington  to  Philadelphia,  Jersey 
City,  and  Boston  via  Norfolk  or  Portsmouth  is  unreasonable,  and  violates 
§§  3,  1,  and  2  of  the  Act  to  Regulate  Commerce,  where  it  is  greater  than 


732  INDEX. 

tlie  aggregate  local  rates  on  transportation  of  lumber  under  similar  cir- 
cumstances and  conditions.  Hilton  lAimber  Co.  v,  Wilmington  d  Weldon 
R.  Co.  17. 

84.  The  rates  for  tlie  shipment  of  lumber  in  carloads  from  points  in 
West  Virginia  and  southwestern  Virginia  to  New  York  city,  over  the 
N.  &  VV.  Ilailroad  to  llager^tovvn  and  thence  via  the  P.  R.  R.  to  destination, 
and  over  the  N.  &  W.  to  Shenandoah  Junction  and  thence  via  the  B.  &  O. 
R.  R.,  are  unreasonable  and  unjust,  where  they  are  made  up  by  adding  to 
those  of  the  N.  &  W.  to  Hagerstown  and  Shenandoah  Junction  a  specifie 
or  arbitrary  of  13  cents  per  100  pounds  charged  by  the  Pennsylvania,  and 
I  Baltimore  &  Ohio  respectively,  and  the  specific  rate  was  advanced  from 
12  to  in  cents  in  1893,  and  the  N.  &  W.  charges  were  generally  increased 
in  1899  and  1900  about  1^  cents  per  100  pounds,  while  much  lower  rates 
nn  competing  lumber  are  maintained  from  neighboring  points  in  the  same 
shipping  section  to  New  York  by  the  B.  &  O.,  and  by  the  C.  &  O.  Ry.  con- 
necting with  the  B.  &  O.  at  Staunton  and  the  P.  R.  R.  at  Washington,  and 
the  present  rates  by  the  N.  &  W.  yield  higher  rates  per  ton  per  mile  than 
those  of  the  C.  &  O.  lino.  Xational  Wholesale  Lumber  Dealerti*  Aa80,  v. 
Sorfolk  d  WcHtern  U.  Co.  87. 

85.  Neither  the  absenco  nor  the  presence  of  competition  by  carriers  alone. 
nor  the  extent  of  their  op<'rations  measured  solely  by  their  financial  inter- 
ests, can  be  relied  on  to  adjust  rates  reasonable  and  just  to  all.  Mayor  and 
Council  of  Tifton^  da.  v.  Louisville  rf  Nashville  K.  Co,  160. 

86.  The  rates  from  (.'hicago  to  Norfolk,  Neb.,  are  unjust  and  unreason- 
able, and  should  not  exctH'd  those  in  force  from  Chicago  to  Columbus,  Neb. 
And  the  raten  from  Duluth  to  Norfolk  should  not  exceed  the  rates  in 
force  from  JDuIuth  to  Kmerson,  Neb.,  added  to  the  present  local  rate  in 
efTect  from  Emerson  to  Norfolk.  Johnson  v.  Ohioago,  St,  Paul,  MinneapoUt 
d  Omaha  R.  Co.  221. 

87.  When  water  competition  permits  the  establishment  of  daaaiflcationa 
iind  rates  below  the  rates  to  noncompetitive  points,  such  lower  rates,  while 
possessing  value  as  standards  of  comparison,  are  not  always  conclusiye  in 
fixing  rates  to  shorter  distance*  points  not  affected  by  such  competition. 
Shippers*  Union  of  Phornix  v.  Atchison,  Topeka  d  8.  F.  R.  Co,  250. 

88.  In  the  carriage  of  great  sta|)les,  which  supply  enormous  business, 
and  which  in  market  value  and  actual  cost  of  transportation  are  among 
the  clieapoHt  artich's  of  commerce,  rates  yielding  only  moderate  profit  to 
the  carriers  ar(>  both  necessary  and  justifiable;  and  although  the  defendant 
esirriers  may  be  at  some  greater  expense  to  handle  and  transport  hay  than 
^onie  other  articles  in  the  same  freight  classification,  the  character,  value, 
volume,  and  use  of  that  commodity  are  such  as  to  require  relatively  low 
(^barges  for  its  carriage.  Xational  Hay  Asso.  v.  Lake  Shore  d  Michigan  S, 
R.  Co.  264. 

89.  The  effect  of  a  ruh>  permitting  the  shipment  of  small  quantities  of 
articles  in  the  same  class  as  a  mixed  carload  is  properly  to  be  considered 
in    determining;  the   reasonableness  and   justice  of  an   increase  of  a   long 
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standing  less  than  carload  rate,  thereby  subjecting  the  shipper  of  less  than 
a  carload  to  an  additional  disadvantage  in  conjunction  with  the  mixed 
carload  rule.    Proctor  d  Gamble  Co.  v.  Cincinnati,  H,  d  D,  R.  Co.  440. 

90.  The  fact  that  most  shippers  of  a  given  article  in  part  of  a  described 
territory  secured  reduced  rates  by  billing  at  net  weight,  while  many  other 
shippers  in  another  portion  of  the  territory  billed  their  goods  at  full 
weight  of  the  package  and  contents,  is  not  ground  for  reducing  the  rate, 
where  the  carriers,  on  being  asked  to  discontinue  such  unjust  discrimina- 
tion, applied  their  established  charges  on  the  basis  of  gross  weights,  unless 
such  net-weight  practice  had  been  so  prevalent  throughout  substantially 
the  whole  territory  inspected,  and  either  authorized  by  carriers  generally 
or  so  well  known  from  constant  and  general  application  as  to  receive  im- 
plied sanction.     Id. 

91.  The  presumption  as  to  reasonableness  of  rates  long  kept  in  elTect  by 
carriers  as  a  voluntary  act  on  their  part  does  not  attach  in  a  case  where 
such  rates  have  been  established  by  carriers  in  compliance  with  the  decision 
and  order  of  the  Commission.    Id. 

92.  The  present  wheat  rate  of  30^  cents  from  Wichita  to  Galveston  is 
excessive  to  the  extent  of  2  cents  per  100  pounds.  Mayor  and  City  Council 
of  Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  534. 

93.  The  rate  of  28  i  cents  per  100  pounds  charged  by  the  different  lines 
rimning  to  Wicliita  for  the  transportation  of  lumber  from  Camden,  Ark., 
and  Trinity,  Tex.,  to  Wichita,  is  excessive.  Mayor  and  City  Council  of 
Wichita,  Kansas  v.  Chicago,  Rock  Island  d  Pacific  R.  Co.  669. 

94.  The  fact  that  a  substantial  dissimilarity  of  circumstances  and  con- 
ditions between  the  longer  and  shorter  distance  points  has  been  shown, 
which  justifies  a  lower  rate  to  the  longer  distance  point,  does  not  prevent 
the  longer  distance  rate  from  being  considered  by  way  of  comparison  in 
determining  whether  or  not  the  shorter  distance  rate  is  unreasonable  or 
unduly  prejudicial,  where  the  competition  and  other  compulsory  conditions 
are  found  not  to  justify  the  whole  disparity  between  the  shorter  and  the 
longer  distance  rate.    (8.  Marten  v.  Louismlle  d  Nashville  R.  Co.  681. 

96.  The  Act  to  Regulate  Commerce  assumes  that  persons,  corporations, 
and  localities  are  interested  in  the  rates  charged  to  others,  as  well  as 
those  charged  to  them,  and  while  the  Act  does  not  require  all  rates  to 
be  proportional,  it  makes  the  element  of  proportion  an  important  one; 
and  it  follows  that  no  rates  can  be  reasonable  in  and  of  themselves  which 
are  made  regardless  of  proportion.     Id. 

96.  Although  tho  dissimilarity  of  circumstances  and  conditions  justifies 
the  defendant  in  charging  a  higher  rate  on  lumber  from  Fountain  Head, 
Gallatin,  St.  Blaise,  and  Pilot  Knob  to  T^uisville  than  for  the  longer  dis- 
tance over  the  same  lino  from  Nashville,  a  difl'erence  of  1  cent  in  the  rates 
is  sufficient  to  offset  tlie  difference  in  circumstances  and  conditions,  and 
any  greater  difference  in  the  rates  renders  the  rate  from  the  intermediate 
points  relatively  unreasonable.     Id. 

97.  Where  the 'goods  are  loaded  at  one  time  and  place  with  but  a  single 
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bill  of  lading,  and  the  shipnKmt  is  by  one  consignor  to  one  odnsigncp, 
and  by  the  terms  of  sale  become  the  property  of  the  consignee  upon  delivery 
to  tho  carrier,  the  latter  has  no  right  to  inquire  whether  the  consignee 
obtained  Iiis  title  from  one  or  several  owners,  and  if  it  accords  the  car- 
load rate  in  ease  a  conHi<<nor  is  the  owner,  failure  on  its  part  to  externl 
the  same  privile<;e  when  the  consignee  is  the  owner  violates  ff  1,  2,  and  3 
of  the  Aet  to  IJegulatr  ('ommtrn*.  Jiiirkcifr  Hugtjy  Co.  v.  Cleveland^  C.  1'. 
d  St.  L.  //.  Co.  <)2n. 

Tnuorcii  katks. 

Stop-over  privili><>(>.    Mohilc  d*  O.  It.  Co.,  In  Re  Hates  and  Practices  of,  373. 

!)8.  At  eommon  law.  an<l  under  the  Act  to  Regulate  Commerce  as  inter- 
preted by  tli<;  court ><,  joint  through  routes  and  through  rates  are  matters 
of  contract  betwc^en  th<>  connecting  carricrSi  and  the  defendant,  as  party 
to  a  joint  taritV  which  <Ioes  not  give  shippers  the  privilege  of  milling  in 
transit,  acted  within  its  legal  right  in  notifying  its  immediate  connections 
and  the  complainant  that  it  would  not  permit  that  practice.  Diamond 
Mills  V.  Hoston  ct  Maine  R.  Co.  311. 

00.  Shippers  are  not  entitled  as  matter  of  right  to  mill  grain  in  transit 
and  forward  th(>  milled  pro^luct  under  the  through  rate  in  force  from  the 
point  of  origin  to  the  place  of  destination;  on  the  contraiy,  milling  in 
transit  i<4  a  ««i)('<'ial  privilege  for  which  extra  compensation  is  usually 
«'\:H'ted  by  carriers,  and  wliieh  is  only  permitted  by  them  under  prescribed 
terms  of  conditions.     ///. 

100.  A  carrier  vvhieli  is  a  ])arty  to  a  joint  rate  from  Buffalo  to  Boston 
on  grain  shipped  from  the  west  under  a  through  rate  cannot  repudiate 
the  contract  of  sliipmcnt.  and  cannot  imiM)H(*  an' arbitrary  in  addition  to 
the  throuirii  rate,  on  tlie  ground  that  the  grain  had  been  milled  in  transit 
at  Buffalo  under  an  arrangement  with  a  connecting  carrier,  as  the  oarrier 
must  apply  t1;e  «>stahlished  rate  untler  which  the  traffic  moved,  although 
it  may  r(-t'u>«e  to  iHcome  a  party  to  a  joint  tariff  which  permits  milling  in 
transit.     /(/. 

101.  Divisions  of  joint  rates  are  usually  less  than  the  corresponding 
loci  Is.  and  almost  witliout  exc*eption  not  greater;  and  while  a  case  may 
arise  in  which  sucli  a  division  could  with  propriety  be  made  greater  than 
the  local  f>r  straiglit  rale,  no  such  case  is  presented  where  the  total  through 
rat(>s  on  competitive  tradic  exceed  the  sum  of  charges  to  and  from  inter- 
mediate points,     union  Lumber  Co.  v.  ^^'ihningion  d  Weldon  R.  Co.  17. 

102.  The  throii;^]i  nite  on  lumber  from  Wilmington  to  Philadelphia,  Jn 
sey  City,  and  linsion  via  Norfolk  or  Portsmouth  is  unreasonable,  and  vio- 
lates H  -^  1,  and  2  of  the  Act  to  Regulate  Commerce,  where  it  is  greater 
than  the  :iggri'g:i((>  local  rates  on  transportation  of  lumber  under  similar 
circumstanc«'s  and  crtudition^i.     Id. 

Instances. 

On  baking  po\v«ler.     Kxmh]  v.  Atchismi,  T.  d  SI.  F.  R.  Co,  006. 
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On  blankets.    Kindel  v.  Atchison,  T.  d  8.  F,  R.  Co.  606. 
On  boot  and  shoe  heels.    Kindel  v.  Atchison,  T.  d  8,  F.  It.  Co.  606. 
On  brushes.    Derr  Mfg.  Co.  v.  Pennsylvania  R.  Co.  646. 
On  cement.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 
On  chocolate.     Kindel  v.  Atchison,  T.  d  8,  F.  R.  Co.  606. 
On  cocoa.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 
On  copper.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 
On  dressed  meats.     Re  Proposed  Advances  in  Freight  Rates,  382. 
On  glue.     Kindel  v.  Atchison,  T.  d  8,  F.  R.  Co.  606. 
On  goatskins.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 
On  grain.     Diamond  Mills  v.  Boston  d  M.  R.  Co.  311. 
Re  Proposed  Advances  in  Freight  Rates,  382. 
On  hair.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 
On  hatters'  furs.     Myer  v.  Cleveland,  C.  d  8t.  L.  R.  Co.  78. 
On  hay.    National  Uay  Asso.  v.  Lalce  8hore  d  M.  8.  R.  Co.  264. 
On  hemp.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  600. 
On  hides.    Kindel  v.  .4  tchison,  T.  d  8.  F.  R.  Co.  006. 
On  honey.    Kindel  v.  A  tchison,  T.  d  8.  F.  R.  Co.  606. 
On  ice.    Vlric  d  Williams  v.  Lake  8hore  d  M.  8.  R.  Co.  495. 
On  iron.     Re  Proposed  Advances  in  Freight  Rates,  382. 
On  lumber.     National  Wholesale  Lumber  Dealers*  Asso.  v.  Norfolk  d  W. 
R.  Co.  87. 

Hilton  Lumber  Co.  v.  Wilmington  d  W.  R.  Co.  17. 

Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  569. 

8.  Marten  v.  Louisville  d  Nashville  R.  Co.  581. 

On  machinery.    Red  Cloud  Min.  Co.  v.  8outhern  P.  Co.  216. 

On  mohair.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  C06. 

On  packing-house  products.    Re  Proposed  Advances  in  Freight  Rates,  382. 

On  sealskins.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  sea  shells.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  sheepskins.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  soap.    Proctor  d  Gamble  Co.  v.  Cincinnati,  H.  d  D.  R.  Co.  440. 

On  sugar.    Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  vanilla  beans.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  whalebone.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  whale  oil  foots.    Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

On  wheat.     Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  534. 

On  wool.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  606. 

REDUCTION  OF  ESTABLISHED  RATES.     See  Schedules  or  Tariffs. 

REPARATION. 

Upon  the  amendment  of  a  tariff  so  as  to  provide  for  the  shipment  of 
mixed  carloads  of  lemons  and  pineapples,  the  complainant  was  allowed 
reparation  for  the  excess  charged  above  the  carload  rate  upon  the  shipment 
in  question.     Roth  v.  Texas  d  P.  R.  Co.  602. 
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REPORT. 

Of  the  Interstate  Coniuierce  Commission  to  the  Senate  of  the  United 
8tateH  in  the  matter  of  Rates  on  Import  and  Domestic  TniflBic.    660. 

RICK. 

KateM  on.     Kindel  v.  Atchison,  T,  d  8.  F.  R,  Co,  606. 

Tablt!  showing  dillorence  between  import  and  domestic  rates  on  shipment 
from  various  portn  of  entry  to  various  places.     685,  687. 

RK.'E,  HREWERS.' 

Table  showing  diiTerence  between  import  and  domestic*  rates  on  shipment 
from  variouH  ports  of  entry  to  various  places.     668-681,  68ft. 

ROPE. 

Rates  on.     Hhippcrn*  Union  of  Phoenix  v.    itahison,  T.  d  H.  F.  R,  Co,  260. 

RYE. 
Rates  on.     Sational  Hay  Asso.  v.  Lake  Shore  d  I^ichigan  8,  R,  Co.  264. 

SAFETY  APPLIANCE  ACT. 

£xt(>nsion  of  time  to  comply  with  provisions  of  the  act.     Re  Applications 
of  Certain  Railroad  Companies  for  an  Kxtension  of  Time,  stc.  522. 

SALT. 

Rates  on.     Shippers'  Union  of  Phoenix  v.  Atchisofif  T.  rf  8.  F,  R,  Vo.  260. 

Table  showing  difrerence  between  import  and  domestic  rates  on  ahipnient 
from  various  ports  of  «'n1rv  to  various  places.     668-681,  iWfl. 

SALT  CAKE. 

Table  showing  difl'fience  betwetMi  import  and  domestic  rates  on  shipment 
from  various  ports  of  rntry  to  various  places.      ft(W-681,  68ft. 

SALTPKTKK. 

Tablo  showing  <lirl'<MM'nce  h<»tween  import  and  domestic  rates  on  shipment 
fnmi  various  ports  i»f  nitry  lo  various  ])Iacc>H.     685,  tJ87. 

SAl'i^KS. 

Tabh?  showing  ilitltTt-noe  between  import  and  domestic  rates  on  shiprannt 
from  variou-;  p<»rts  nf  i»ntry  to  various  phiceH.     685.  687. 

sciiKorLKs  oi;  lAiMKrs. 

Proposed   ;r<'nrral   ;nlvanec»s   in    freight   rates,  hw  AiiVAifi:K8   ix   Fbeicht 

Ratks. 
1.  Wlien  a  «elif(lul<'  is  tiled  announeing  an  advani*e  of  general  application, 
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for  which  no  apparent  reason  exists^  such  action  is  a  proper  subject  of 
investigation,  and  if  it  thereupon  appears  that  the  advance  is  unwarranted, 
the  Commission  should  use  whatever  power  it  has  to  correct  the  injustice. 
Jn  the  Matter  of  Proposed  Advances  in  Freight  Rates,  382. 

2.  If  stop-over  privileges  are  granted  for  any  purpose,  all  the  facts  and 
•circumstances  connected  therewith  should  be  clearly  stated  in  the  pub- 
lished tariff,  BO  that  the  public  generally  may  enjoy  their  benefits.  Mobile 
d  0.  R,  Co.,  In  Re  Rates  and  Practices  of,  373. 

3.  That  part  of  defendant's  tariff  regulation  which  provides  that  grain 
may  be  shipped  to  East  St.  Louis  on  a  local  rate,  and  forwarded  as  a  new 
shipment  from  that  point  on  a  12-cent  proportional  rate,  and  to  Vicksburg 
and  common  points,  disregards  the  published  15-cent  local  rat«  from  St. 
LouIh  to  Vicksburg.    Id. 

4.  The  published  tariff  regulation,  permitting  grain  to  be  shipped 
through  from  point  of  origin  to  final  destination,  with  a  stop-over  priv- 
ilege in  East  St.  Louis  for  cleaning,  sacking,  or  other  legitimate  purposes, 
the  shipment  governing  a  proportional  or  balance  of  a  through  rate  from 
East  St.  Louis,  is  not  objectionable.     Id, 

r).  In  the  matter  of  the  rates  for  a  continuous  route  operated  by  a 
single  carrier,  and  the  rates  for  a  continuous  route  operated  by  more  than 
one  carrier^  the  law  is  the  same  with  the  sole  exception  that  the  Commis- 
sion may  prescribe  the  measure  of  publicity  which  the  carriers  shall  be 
required  to  give  of  their  rates  and  fares  on  such  continuous  line  or  route, 
while  such  requirement,  as  well  as  the  line  operated  by  one  carrier,  is 
specified  in  the  law  itself;  but  such  exception  does  not  go  to  the  form,  sub- 
stance, maintenance,  or  application  of  the  rates  in  any  degree  whatsoever. 
Consolidated  Forwarding  Co.  v.  Southern  P.  Co.  182. 

6.  Under  §  6  of  the  act,  two  kinds  or  classes  of  routes  are  recogpiized 
and  provided  for,  namely,  the  line  of  a  single  carrier,  and  a  continuous 
line  or  route  operated  by  more  than  one  carrier,  where  the  participating 
carriers  establish  joint  rates  or  charges  for  such  continuous  line  or  route; 
and  in  respect  of  both  classes  of  lines,  the  provision  is  uniform  that  estab- 
lished rates  shall  not  be  increased  except  after  ten  days*  notice,  nor  reduced 
except  after  three  days'  notice.     Id. 

7.  Joint  tlirough  routes  and  rates  are  ordinarily  the  subject  of  agreement 
between  the  participating  carriers;  but  when  this  is  established,  and  until 
finally  abrogated  or  changed,  they  are  required  by  the  statute  to  be  kept 
open  to  public  use.     Id. 

8.  Sliippers  are  subjected  to  undue,  unjust,  and  unreasonable  prejudice 
and  disadvantage  by  the  practice  of  initial  carriers  in  a  jointr  continuous 
route,  of  reserving  to  themselves  exclusive  control  of  the  route,  and  deny- 
ing to  shippers  any  choice  or  control  in  the  selection  as  between  different 
established  routes;  as  under  such  a  practice  a  route  or  tariff  may  be  avail- 
able to  one  shipper,  but  not  to  another,  and  open  one  minute  to  a  shipper, 
but  closed  the  next.    Id. 
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9.  The  CommisRion  has  prescribed,  by  order  duly  made  July  23,  1899, 
that  the  several  carriers  operating  a  continuous  line  or  route  shall  publish 
their  joint  rates  in  the  same  manner  as  separate  or  individual  roads  are 
required  by  the  statute  to  do.     Id, 

10.  Posting  a  notice  in  a  station  or  depot  that  the  tariff  sheets  of  the 
railroad  company  may  be  found  in  some  other  place  is  not  a  complianoe 
with  the  proviHion  in  the  Gth  section  of  the  act  requiring  the  posting  of 
rate  schedules  or  tariff  in  every  sucli  depot  or  station.  Johnson  v.  ChioagOf 
St,  Paul,  Minneapolis  rf  Omaha  R.  Go.  221. 

11.  The  failure  of  the  Chicago,  St.  Paul,  Minneapolis,  &  Omaha  Railroad 
to  publish  tlirough  freight  rates  from  Chicago  and  other  points  to  Norfolk^ 
Neb.,  while  sucIi  tlirougli  rates  are  established  and  published  by  that  com- 
pany in  connection  with  other  carriers  to  other  points  on  its  line  in 
Nebraska,  n mounts  to  unlawful  discrimination  against  Norfolk.     Id. 

12.  The  c(innno(lity  to  riff  applying  on  traffic  from  the  Middle  West  to  the 
Pacific  Coast  territory  is,  to  some  extent,  unlawful,  in  that  it  specifies  a 
number  of  varied  cominodity  rates, — especially  for  the  hardware  schedule, 
and  unduly  prevents,  in  some  instances,  the  shipments  of  articles  of  the 
mime  class  in  mixed  carloads  at  carload  rat<>s.  liusinfiss  Men*s  League  of 
Si.  Louis  V.  Atchison,  T.  it  S.  l\  R.  Co.  31S. 

13.  Th(^  commodity  tarifV  applying  on  truttic  from  the  Middle  West  to 
tluf  Pacific  Coast  territory  names  rates  upon  over  400  commodities  in  car- 
loads only,  leaving  the  movement  of  these  commodities  in  loss  than  car- 
loads to  be  goveriKMi  by  the  greatly  higher  class  rates  provided  for  such 
shipments,  and  producing  a  diir<>rential  as  lietween  carloads  and  less  than 
carload  ({uantities  which,  e\en  under  the  peculiar  circum8tanc(*8  of  this 
tralVic,  is,  in  many  eases,  excessive,  where  there  is  any  general  movement 
in  less  tiian  carloads,  or  other  commercial  reason  for  a  corresponiling  less 
than  carload  rate.     Id. 

14.  While  it  was  shown  that  many  difTerentials  in  the  rates  named  for 
carloads  and  less  tlian  carloads  on  traffic  from  the  Middle  West  to  the 
Pacific  Coast  were  too  great,  and  the  varied  commodity  rates  in  the  hard- 
ware sehedule  should  be  readjusted,  and  in  some  instances  greater  latitude 
should  be  given  in  f\w.  shipment  practically  of  the  same  articles  in  mixed 
Ciirloads,  the  Commission  ordered  a  further  hearing,  where  the  record  fur- 
nishtMl  no  facts  from  which  it  couhl  be  intelligently  determined  what  ought 
to  he  done  in  specific  instances.     Id. 

15.  That  part  of  defendant's  tarilT  regulation,  which  provides  that  grain 
may  be  shipped  to  East  St.  Louis  on  a  local,  and  forwarded  as  a  new  ship- 
ment from  that  point  on  a  12-cent  proportional  rate  to  Vicksburg  and  com- 
mon points,  se(>m8  somewhat  in  conflict  with  the  doctrine  announced  by 
the  Commission.  In  Re  Alleged  Unlawful  Rates  and  Praotioea  in  Trans- 
poi  lotion  of  drain,  etc.,  by  the  Atrhison,  T.  d  8.  F.  R.  Co,  7  I.  C  C.  Rep. 
240. 

\i).  The  rule  in  defendant'^  classification  covering  the  application  of 
CM  1  load  rates  to  oarlfiad  lols  should  be  so  modified  as  to  accord  the 
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rating  to  consignor  and  conBignee  when  the  condition  of  ownership  after 
the  property  is  delivered  to  the  carrier  is  the  same;  though  no  opinion  is 
expressed  as  to  whetlier  a  carrier  may  distinguish  between  a  forwarding 
agent  and  an  actual  owner  of  the  goods.  Buckeye  Buggy  Co.  v.  Cleveland^ 
V.  C,  d  St.  L.  K.  Co,  620. 

17.  A  tariir  should  be  amended  so  as  to  provide  for  a  mixed  carload  of 
lemons  and  pineapples,  where  it  appears  that  the  tariff  provides  for  a 
mixed  carload  of  lemons  and  bananas,  and  of  pineapples  and  bananas,  and 
that  pineapples  might  be  mixed  in  carloads  with  almost  any  other  kinds 
of  fruit  except  lemons  and  oranges.      Both  v.  Texas  d  P.  R.  Co.  602. 

SEALSKINS. 

Rates  on.     Kindel  v.  Atchison,  T.  d  8.  F.  R.  Co.  006. 

SEA  SHELLS. 

Rates  on.     Kindel  v.  Atchison,  T.  d  S.  F.  R.  Co.  606. 

SERVICE  OF  COMPLAINT. 

While  the  sendee  of  a  complaint  upon  a  controlling  company  may  not 
be  legal  service  upon  a  subsidiary  company,  it  does  in  fact,  for  all  prac- 
tical purposes,  inform  the  other  company  of  the  proceedings.  Mayor  and 
City  Council  of  Wichita  v.  Atchison,  T.  d  8.  F.  R.  Co.  634. 

SHEEP  DIP. 

Table  showing  diflerencc  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.      685,  687. 

SHEEPSKINS. 

Rates  on.     Kindel  v.  Atchison^  T.  d  8.  F.  R.  Co.  606. 

SHEET  IRON. 

Rates  on.  Business  Men^s  League  of  8t.  Louis  v.  Atchison,  T.  d  8.  F.  R, 
Co.  330. 

SILICON. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.  668,  669,  674-679,  676,  677, 
678,  679. 

SOAP. 

Rates  on.     Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  260. 
Proctor  d  Gamble  Co.  v.  Cincinnati,  H.  d  D.  R.  Co.  440. 

SODA  ASH. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.      668-681,  684,  687,  689. 
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SODA,  BICAKJBONATE  OF. 

Table  showing  difrerencc  between  import  and  domestic  rates  on  shipment 
from  various  porti^  of  on  try  to  various  places.  668-670,  672-681,  685. 
687,  689. 

SODA,  CAKli(^x\ATK  OF. 

Table  sliowing  difference  hot  ween  imi)ort  and  domcHtic  raU^s  on  shipment 
from  various  ports  of  entry  to  various  places.     671. 

SODA,  CAUSTIC. 

Table  showing  dill'erence  between  import  and  domestic  rates  on  shipment 
from  various  ptirts  of  entry  to  various  places.  668-673,  675-<Wl,  685-687, 
680. 

SODA,  NITKATK. 

Table  showing  difTerencc  between  import  and  <lomestic  rates  on  shipnnent 
from  various  ports  of  entry  io  various  plnoes.     668-681,  689. 

SODA,  SAL. 

Table  showing  dilferonce  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     668-681,  689. 

SODA,  SILICATF. 

Table  showing  dilTerenc(>  between  import  au<l  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.      668-681,  689. 

SODA,  SULPIIATK  OK. 

Tub]<>  showing  ditTorenco  between  import  and  domestic  rates  on  Hhipmeni 
from  various  ports  of  entry  to  various  places.      668-681.  689. 

SOIL  1»1PK. 

Hates  on.      Itusinrss  Men's  Ltaffur  of  St.  Louis  v.  Atchitutn,  T.  cf  S.  F.  R. 

Co.  :ns. 

SPlKCJELEiSKN. 

Table  showing  difTerenett  between  import  and  domestic  rates  on  shipment 
fr<»ni  various  ports  of  entry  to  various  places.     668,  669,  672-681.  689. 

STAIU.n. 

Table  showing  ditrerence  b(>tween  im])orl  and  domestic  rates  on  shipment 
from  various  poits  of  entry  to  vari<ms  places.      tl80,  681. 
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STONEWARE. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     687. 

STOP-OVER  PRIVILEGE. 

On  through  rates.      Mobile  d  0.  It.  Co.,  Re  Rates  and  Practice  of,  373. 

STRAW. 

Rates  on.      National  Hay  Asso.  v.  Lake  Shore  d  Michigan  8.  R.  Co.  204. 

SUGAR. 

Rates  on.  Mayor  and  Council  of  Tifton,  Oa.  v.  Louisville  d  Nashville 
R.  Co.  160. 

Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  S.  F.  R.  Co.  250. 

Mayor  and  City  Council  of  Wichita  v.  Atchison,  T.  d  S.  F.  R.  Co.  507. 

SULPHUR,  CRUDE,  IN  BULK. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.      608-68 1,  689. 

TERMINAL  FACILITIES. 

\.  A  common  carrier  is  not  in  every  case  under  legal  compulsion  to  fur- 
nish the  same  terminal  facilities  for  all  descriptions  of  traffic;  it  is  suffi- 
cient if  reasonable  provision  is  made  in  this  regard,  and  what  is  reasonable 
in  a  given  instance  depends  largely  upon  the  conditions  and  surroundings 
of  the  particular  locality.  Palmei'*s  Dock  Hay  d  Produce  Board  of  Trade 
V.  Pennsylvania  R.  Co.  61. 

2.  The  Pennsylvania  Railroad  Company,  whose  terminal  in  Brooklyn  is 
connected  with  its  railroad  terminus  in  Jersey  City,  by  means  of  water 
carriage  across  New  York  harbor,  does  not  imjustly  discriminate  against 
liay  in  carloads  by  discontinuing  "track  delivery"  for  hay  in  carloads  at  its 
station  in  Brooklyn,  though  it  continued  to  make  such  delivery  for  other 
railroad  traffic,  where  such  action  was  taken  to  relieve  a  state  of  chronic 
congestion  at  the  Brooklyn  station,  resulting  largely  from  consignments 
of  hay  thereto,  and  where  it  still  continued  to  deliver  carload  hay  along- 
side the  wharves  in  Brooklyn  as  it  does  within  the  lighterage  districts 
in  New  York.    Id. 

THROUGH  RATES. 

Greater  than  combined  local  rates.  Hilton  Lumber  Co.  v.  Wilmington 
d  Weldon  R.  Co.  17. 

THROUGH  ROUTES. 

Shippers  are  subjected  to  imdue,  unjust,  and  unreasonable  prejudice  and 
disadvantage  by  the  practice  of  initial  carriers  in  «  joint  continuous  route. 
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of  reseiring  to  themselves  exclusive  control  of  the  route,  and  denying  to 
Hhippcrs  any  choice  or  control  in  the  selection  as  between  different  estab- 
liHhed  routes,  as  under  such  a  practice  a  route  or  tariff  may  be  available 
to  one  shipper,  but  not  to  another,  and  open  one  minute  to  a  shipper,  but 
closed  the  next.     Consolidated  ForvDarding  Co.  v.  Southern  P.  Co.  182. 

TIN  PLATES. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     685,  087. 

TOYS. 

Table  showing  difference  between  import  and  domestic  rates  on  shipment 
from  various  ports  of  entry  to  various  places.     685,  687. 

UXJUST  DISCRIMINATION.     See  lUras. 

VANILLA  BEANS. 

Kates  on.     Kindel  v.  Atchison,  T.  d  8.  F.  R,  Co,  606. 

WAOONS. 

I'iites  on.     Shippers*  Union  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

WATKR  COMPETITION. 

nufdmsft  Mn\*s  League  of  St.  Louis  v.  Atchison.  T.  rf  fl.  F.  R.  Co.  318. 

\\  )m'ii  wator  (•< )ni petition  permits  the  establishment  of  classiftcations  and 
ratos  Im'Iow  the  ratofl  to  non- competitive  points,  such  lower  rates,  while 
pussi'ssin;,'  value  a.s  standards  of  comparison,  are  not  always  conclusive  in 
fixing'  rati's  to  ylmiler  distance  points  not  affected  by  such  competition. 
Shipftf-rs'  (  tiiun  of  Phoenix  v.  Atchison,  T.  d  8.  F.  R.  Co.  250. 

WIIALKUONE. 

lliiXv^  oil.     Kindel  v.  Atchison,  T.  d  S.  F.  R.  Co.  606. 
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